This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  byCjOOQlC 


LIBRARY 


Digitized  byCjOOQlC 


Digitized  byCjOOQlC 


Digitized  byCjOOQlC 


%lrj(r        ^^ 


OFFICIAL    ED  IT  ion 


REPORTS  OF  CASES 


HBABD  AKD  DBTBBMDIXD  IH  THB 


APPELLATE   DIVISION 


OF  THB 


SUPREME    COURT 


OF  THB 


STATE  OF  NEW  TOEK. 


MIAROUS  T.   HUN,   Respobxesr. 


Volume  LXXXV. 

1903. 


J.  B.  LYON  COMPANY, 

AlBANT,  K.  Y. 


Digitized  byCaOOQlC 


Ait6i«d  aooordinir  to  act  of  Oongran,  In  the  year  one  thousand  nine  hundred  and  three, 

Bt  J.  B.  LYON  OOHPANY, 

hi  the  office  of  the  Librarian  of  OongreM,  at  Waahlngton. 


>:i  7    1908 


J.  a.  LYOH  OOMPAXT, 

,  SLBCTEOTTPniS  AMI 

LTON  BLOCK,  ALBAMT,  H.  T. 


Digitized  byCjOOQlC 


iusticts 


or 


The   Appellate   Ditision   of  the  Supreme   Court. 


First  Department. 

Hm.  CHAS.  H.  VAN  BRUNT,  P.  J. 

"  EDWARD  PATTERSON. 

"  MORGAN  J.  O'BRIEN. 

"  OEOROE  L.  IN6RAHAH. 

"  CHESTER  B.  MoLAUGHLIN. 

"  EDWARD  W.  HATCH. 

•«  FRANK  C.  LAUGHLIN. 

Second  Depairtfnent, 

Hw.  WILLIAM  W.  GOODRICH,  P.  J. 
»    WILLARD  BARTLETT. 
"    JOHN  WOODWARD. 
"    MICHAEL  H.  HIRSCHBER6. 
'«    ALMET  F.  JENES. 
"    WARREN  B.  HOOKER.* 

Third  Departments 

Hov.  CHARLES  E.  PARKER,  P.  J. 
"    WALTER  LLOTD  SMITH. 
"    EM0R7  A.  GHASK 
"    ALDEN  CHESTER. 
"    JAMES  W.  HOUGHTON.t 

Fourth  Department* 

Bat.  WILLIAM  H.  ADAMS,  P.  J. 
»    PETER  B.  MoLENNAN. 
"    ALFRED  SPRING. 
»    PARDON  C.  WILLIAMS. 
"    FRANK  H.  HISCOCK. 


bf  liie  Gavwnor  on  December  8, 1901,  to  sit  temponrilj. 

bf  the  Govenior  in  tbe  plMe  of  Hon.  a  Alomio  KiLLOMs  wbo 


Digitized  byCjOOQlC 


Digitized  byCjOOQlC 


A  TABLE 


NAMES  OF  THE  CASES  REPORTED 


IN  THIS  VOLUMH 


-^-  PAGB. 

Adams,  People  v 890 

Albanj  Insuiance  Co.,  Banyer  v. . .  122 
American  Publishers'  Assn.,  Straus 

V 446 

American    Union    Life   Ins.    Co., 

Hewitt  V 279 

Aronson  v.  Sire 607 

Auwell,  People  ex  rel.,  v.  Calder. .  31 

B. 

Bacon  ▼.  Chapman 309 

Bairdv.Cody 620 

Baker,  People  ex  rel.,  v.  Collier  ...  618 

Bank  of  Mansfield,  Kclsey  v 334 

Banyer  v.  Albany  Ins.  Co 122 

Barber.  Smith  v 619 

Barber  Asphalt  Paving  Co.,  McGec 

▼ 620 

Bartel's    Brewing    Co.,    Douglass 

T 624 

Bates  V.  Dubben 622 

Bauland  Co.,  Tyson  V 612 

Bayerdocrfer  V.  Weill 620 

Bookman,  Heisenbuttel  ▼ 620 

Berlingcr,  People  ex  rel.,  v.  Wells.  378 

Bicknell  v.  Gardner 622 

Bhickwell,  MiddleworUi  v 613 

Board  of  R.  R.  Comrs.,  People  ex 
rel  New  York  aty  &  Westches- 
ter R  Co.  v  622 

Boeck  V.  Smith 575 

Bookerv.ReiUy 614 

Booth  V.  Pordham 624 

Boston  &  Maine  R.  R.,  Morrcll  v. .  622 


PAGE. 

Boyd  V.  Daily 581 

Brady  v.  Mutual  Reserve  Life  Ins. 

Co 6S3 

Brewster,  Matter  of  (Hillman  Cer- 
tificate)    235 

Briggs  V.  New  York  Central  &  H. 

R.  R.R.CO 624 

Brin,  Harris  v 622 

Brookes  v.  Lorenzen 610 

Brooklyn  Heights  R.  R.  Co.,  Lane 

V 85 

Brooklyn  Heights R.  R.  Co.,  Strauss 

V 613 

Brooklyn  Heights  R.  R.  Co.,  Wil- 
liams V.  (2  cases) 618 

Brooklyn  Rapid  Transit  Co.,  Peo- 
ple ex  rel.,  v.  Miller 178 

Brooklyn  Teachers'  Assn.,   Matter 

of 47 

Brooklyn  Union  El.  R.  R.  Co.,  Peo- 
ple ex  rel.,  v.  Knight 623 

Brooklyn  Union  El.  R.  R.  Co.,  Peo- 
ple ex  rel.,  v.  Morgan 292 

Bryan  v.  Farmers'  Mutal  Indemnity 

Assn 624 

Buell,  People  V 141 

Buffalo,  City  of,  Edgerton  v 623 

Burdick  V.  Burdick 617 

Burton,  Rudolf  v 312 

c. 

Cain.  People  ex  rel.,  v.  Collier 620 

Calder,  People  ex  rel.  Auwell  v. . .    31 
Callaghan,  Lundine  y 610 


Digitized  byCjOOQlC 


VI 


TABLE  OF  CASES  REPORTED. 


PAOB. 

Carter,  Zapfy 624 

ChapmaD,  Bacon  v 809 

Chase  &  Bmith  Co.,  Deegan  ▼ 634 

City  of  Buffalo,  Edgerton  v 628 

City  of  New  York,  Cooley  v 107 

City  of  New  York.  Robs  V 611 

City  of  New  York  v.  Trustees. ....  856 
City  of  New  York.  Whitman  v. . . .  468 

City  of  Rochester.  Donnelly  v 624 

City  of  Yonkers,  Harriman  v 6 

Clarkv.Clark 6 

Clark,  Dillon  V 624 

Clark  Company  v.  Mount  Morris 

Bank 8 

Clews  v.  Union  Bag  &  Paper  Co. . .  622 

Coddington.  Matter  of 620 

Cody.  Baird  v 620 

Cody.  Fleer  v 690 

Cody,  Yollkommer  ▼ 57 

Cohen   y.    Congregation   Shearith 

Israel 65 

Collier,  People  ex  rel.  Baker  v 618 

Collier,  People  ex  rel.  Cain  ▼ 620 

Collier.  People  ex  rel.  Colne  v 618 

Collier.  People  ex  rel.  Daniels  v 618 

Collier,  People  ex  rel.  Meyer  v 618 

Collier.  People  ex  rel.  Morgan  v 618 

Collier,  People  ex  rel.  Murphy  v. . .  618 

Collins,  Green  v 624 

Colne,  Peoph  ex  rel.,  v.  Collier 618 

Coney  Island  &  Gravesend  R.  Co., 

People  ex  rel..  v.  Knight 623 

Conger  v.  Ensler 564 

Congregation  Shearith  Israel,  Cohen 

V 65 

Connell  v.  Connell 620 

Connell  v.  New  York  Central  &  H. 

R.  R.  R.  Co 624 

Consolidated  Subway  Co.,  People 

ex  rel.,  T.  Monroe 642 

Cooley  V.  City  of  New  York 107 

Coolidge,  Matter  of 295 

Cooperstown  &  Charlotte  Valley  R. 

R.  Co.,  Oneonta,  C.  &  R.  S.  R. 

Co.  V 284 

Copeland  y.  Delaware,  Lackawanna 

A  W.R.  R  Co 622 

Courtney,  People  ex  rel.,  v.  Unger. 

(No.  1) 249 


Courtney,  People  ex  reL,  v.  Unger 
(No.  2) 861 

Coverly   t.    Terminal   Warehouse 
Co 488 

Cox  v.  Halloran 619 

Cronin,  O'Donohue  v 620 

Cullinan,  Matter  of  (Eray  Certifi-. 
cate) 620 

Cullinan,  Matter  of  (McCue  Certifi- 
cate)   621 

Curtis   Brothers   Lumber   Co.    v. 
Piske 618 

D. 

Daily.  Boyd  v 681 

Dalton.  People  ex  rel.  Havron  ▼. . .  110 

Dalzell,  McClellan  ▼ 623 

Daniels,  People  ex  rel.,  v.  Collier. .  618 

Darrah,  Hosmer  v 486 

Decker  ▼.  Erie  Railroad  Co 18 

Deegan  v.  Chase  &  Smith  Co 624 

Delaware,  Lackawanna  &  Western 

R*  R.  Co.,  Copeland  V 622 

Dempsey,  Murtagh  v 204 

Dessar.  Rosenstock  v. 601 

Dickover  v.  McGillivray 620 

Dike,  Saffier  v 618 

Dillon  V.  Clark 624 

Donnelly  v.  City  of  Rochester.  ...  624 

Donovan,  Nick  v 619 

Donovan  v.  Twist 180 

Douglass  V.  Barters  Brewing  Co. .  624 

Downs  V.  Elmira  Bridge  Co 618 

Drew  V.  Salmon 616 

Dubben,  Bates  v 622 

Duffy,  Mariano  v 618 

Dufour,  People  ex  rel.,  v.  Wells..  440 

Dunlop  V.  Mulry 498 

Dykman  v.  United  States  Life  Ins. 

Co 619 

E. 

Eastern  Building  &  Loan  Assn., 
Voughtv  624 

Eastmans  Co.,  People  ex  rel..  v. 
Morgan 628 

Edgerton  v.  City  of  BulEalo 628 

Edison  v.  Press  Publishing  Co. . . .  876 


Digitized  by  CjOOQ IC 


TABLE  OF  CASES  REPORTED. 


YU 


PAoa. 
Bdiflon  Electric  Illuminating  Ck).  v. 

LogMi. 920 

X^an,  Sooullar  y 638 

SOflwortli,  aOara  y 216 

lOmim  Bridge  Ck>.,  Downs  y 618 

Etaaler,  Conger  y 564 

Srie  Railroad  Co.,  Deckery 18 

Erie  BaOroad  Co.  y.  Stewart 619 

Ymrr  County,  People  ex  rel.,  y. 

Hiller 145 

F. 

Pkirchild,  Jones  y 622 

FBrmers'  Loan  &  Trust  Co.,  Farrar 

y 867,  478 

Farmers  &  Merchants'  State  Bank, 

Miller  y 175 

Ptffmers'  Mutual  Indemnity  Assn., 

Bryan  y 624 

Furar  y.  Fanners'  Loan  &  Trust 

Co 367,  478 

Fennery.Peck 624 

Ferguson  y.  Toledo,  A.  A.  &N.  M. 

R  RCo 852 

FIcklen  &  Murphy  Co.,  Hughes  y.  624 

Finnerty  y.  Walker 618 

Kak  y.  Ford..  620 

Fiske,  Curtis  Brothers  Lumber  Co. 

y 618 

Flecry.Cody 620 

Flick  y.  Penfleld 619 

Ford,Flsky 620 

Fbrdham,  Booth  y 624 

Forty-second  St.  B.  R.  Co.,  Euick- 

erbockerlce  Co.  y 580 

G. 

Gallagher,  Schulze  y 614 

Oardner,  Bicknell  y 622 

General  Electric  Co.  y.  National 

Contracting  Co 622 

Gibbs  y.  Herman 619 

Gibaon  y.  Thomas. .  v 248 

<}ilbert,  Ocean  Causeway  y 618 

Gill,  People  ex  rel.  Harris  y 192 

GiU,  Steuerwald  y 605 

Goldstein  y.  Shapiro 88 

Goldstein  y.  Shulman 620 

Grand  Trunk  B.  Co.,  Harrison  y...  624 


PAOB. 

Grandy  y.  Hadcock 178 

Green  Y.  Collins 624 

Green,  People  y 400 

Gress,  People  ex  rel.,  y.  Billiard...  507 
Groye  Mills  Paper  Co.,  Leyy  y. . . .  619 
Guilford,  Town  of,  Matter  of 207 

IL 

Hadcock,  Grandy  y 178 

Hale,  Slade  y 624 

Hall  y.  Whytlaw  Son  &  Co 622 

Halloran,  Cox  y 619 

Hamburg- American  Steamship  Co., 

Mi.^y 476 

Harriman  y.  City  of  Yonkers 620 

Harrisy.Brin 622 

Harris,  People  ex  rel.,  y.  Gill 192 

Harrison  y.  Grand  Trunk  R  Co. . .  624 
Hayron,  Peopk  ex  reL,  y.  Dalton. .  110 

Hayes,  Maccarono  y 41 

Heidenreich  y.  Hirsh 819 

Heisenbuttel  y.  Beckman 620 

Hempstead,  Town  of,  Sandiford  y.  619 

Heno,  Woolsey  V 881 

Herkimer,  Keller  y 622 

Herman,  Gibbs  y 619 

Herzog  y.  Title  Guarantee  &  Trust 

Co 549 

Heslin.  Smith  y 628 

Hewitt  V.  American  Union  Life  Ins. 

Co 279 

Hill,  Holly  y... 618 

Hilliard,  People  ex  rel.  Gress  v 507 

Hiilman  Certificate    (In  re  Brew- 
ster)   285 

Hirsh,  Heidenreich  v 819 

Hollands,  Piatt  y 281 

Hollister  V.  Wilson 628 

HoUoway  y.  Horstmann.   ........  622 

Holly  y.  Hill 618 

Holroyd  y.  Town  of  Indian  Lake. .  246 

Holzschlag,  Marko  y 619 

Horstmann,  Hollo  way  v 622 

Horstmann,  Veeder  y 154 

Hosmer  y.  Darrah 485 

Howe,  McKibbin  y 624 

Huba  y.  Schenectady  Hallway  Co. .  199 
Hudler  y.  Metropolitan  St.  B.  Co. .  619 
Hughes  y.  Ficklen  &  Murphy  Co. .  624 


Digitized  byCjOOQlC 


VUl 


TABLE  OP  CASES  REPORTED. 


PAQB. 

Hunt,  Tripp  V 628 

HutchinaoQ  v.  Stadler 424 

I. 

Indian  Lake,  Town  of,  Holroyd  v. .  246 
Interurban  St.  R.  Co.,  People  ex 

rel.  Lehmaier  v 407 

Interurban  St.  R  Co.,  Schmidt  v. .  619 
Ives,  Rasines  v 488 

J. 

Jackson  v.  Pollock  (2  cases) 622 

Johnston  v.   Long   Island  Invest- 
ment Co 60 

Jones  V.  Fairchild 622 

Jones.  Matter  of 265 

Jones,  Wallace  v 620 

Joy  V.  New  York  Central  &  H.  R. 

R.R.  Co 622 

K. 

Keller  v.  Herkimer 622 

Kelsey  v.  Bank  of  Mansfield 384 

Kingsland,  Southwell  v 384 

Knickerbocker  Ice  Co.  v.  42tl  St. 

R.  R.Co 530 

Knight,   People  ex  rel.   Brooklyn 

Union  El.  R.  R.  Co.  v 623 

Knight,    People    ex    rel.     Coney 

Island  &  Gravesend  R.  Co.  v 623 

Knight,  People  ex  rel.  Nassau  Elec- 
tric R.  Co.  v 623 

Koch  V.  Zimmermann 370 

Kray    Certificate  (Matter  of  Cul- 
linan) 620 

L. 
Lafferty  v.  Third  Avenue  R.  R. 

Co 592 

Lamora,  Rockefeller  v 251 

Lane  v.  Brooklyn  Heighte  R.  R.  Co.    85 

Langley  v.  Rouss 618 

Latimer  v.  McKinnon.    (No.  1). . . .  224 

Latimer  v.  McKinnon.    (No.  2) 276 

Lee,  Whitehead  V 618 

Lehigh  Valley  R.  R.  Co..  Wick- 

ham  V 182 

Ldimaier,  People  ex  rel.,  v.  Inter- 
urban R.  Co 407 


PAOB. 

Levy  V.  Grove  MiUs  Paper  Co 619 

Levy,  Mowbray  V 68 

Lewis  V.  Pollack 677 

Liebovitz,  Warth  v 619 

Loder  v.  Metropolitan  St.  R.  Co. . .  621 

Loder,  Parr  v 96 

Logan,  Edison  Electric  HI.  Co.  v. .  620 
Long  Island  City  &  Newtown  R  R. 

Co.,  Long  Ishind  L.  &  T.  Co.  v. .    36 
Long  Island  Investment  Co.,  John- 
ston V 60 

Long  Island  L.  &  T.  Co.  v.  L.  I.  C. 

&N.R.R.CO 86 

Lord  V.  Seymour 617 

Lorenzen,  Brookes  v 619 

Low,  Rose  V 461 

Lundine  v.  Callaghan 619 

Lyon  v.  Wilcox 617,  620 

M. 

Maccaronc  v.  Hayes 41 

Madden.  Mead  v 10 

Malanora,  Miller  v 618 

Malone  v.   Saints  Peter  &  Paul's 

Church 620 

Manhattan  Railway  Co.,  Schwimer 

V 620 

Manning,  Mayer  Brewing  Co.  v.. . .  619 

Mansfield,  Bank  of,  Kelsey  v 334 

Marean,  People  ex  rel.  Palmieri  v..  620 

Mariano  v.  Duffy 618 

Marko  v.  Holzschlag 619 

Mason  v.  Rice 315 

Mason  v.  Standard  Distilling,  etc., 

Co 620 

Matter  of  Brewster  (Hillman  Cer- 
tificate)   285 

Matter  of  Brooklyn  Teachers'  Assn.    47 

Matter  of  Coddington 620 

Matter  of  Coolidge 295 

Matter  of  CuUinan  (Kray  Certificate).  620 
Matter   of  Cullinan   (McCue  Cer- 
tificate)  621 

Matter  of  Jones 265 

Matter  of  Mayor  (Opening  E.  176th 

St.) 847 

Blatter  of  Mayor  of  Schenectady. .  622 

Matter  of  Mitchell 377 

Matter  of  Palmer 117 


Digitized  byCjOOQlC 


TABLE  OP  CASES  REPORTED. 


IX 


PAQB. 

MatterofPost 611 

Hatter  of  Putnam  (2  cases) 618 

Matter  of  Reichert 619,  620 

Matter  of  Ryan 621 

Matter  of  Btilson. 132 

Matter  of  Tbomaon 221 

Matter  of  Town  of  Guilford 207 

Matter  or  Tredwell 670 

Mayer  Brewing  Co.  v.  Manning...  619 
Mayor,  Matter  of  (Opening  £.  176th 

St.) 847 

Mayor  of  Schenectady,  Matter  of. .  622 
McAuIiffe  y.  N.  Y.  Central  <&  H. 

R,R.  R.Co 187 

McCafferty ,  Schidlower  v 493 

McClellan  v.  Dalzell 622 

McCue  Certificate   (Matter  of  Cul- 

linan) 621 

McDonough,  People  ex  rel.  Wil- 
liams V 162 

McCke  y.  Barber  Asphalt  Paying 

Co 620 

McGilliyray,  Dickover  v 620 

McRyalne  y.  Steinson 562 

McKee  Land  &  Improyement  Co. 

y.  Williams 624 

McKibbin  V.  Howe 624 

McKinnon,  Latimer  y.    (No.  1) 224 

McKinnon,  Latimer  v.    (No.  2) 275 

Meady.Madden 10 

Merritt,  Post  y 239 

Metropolitan    St.    R.    Co.  Hudler 

V 619 

Metropolitan  St.  R.  Co.,  Loder  y..  621 
Meyer,  People  ex  rel.,  y.  Collier....  618 

Middleworth  y.  Blackwell 618 

Miller  y.  Farmers   &   Merchants' 

State  Bank 175 

Miller  y.  Malanora 618 

Miller,  Murray  y.  (No.  1) 414 

Miller,  People   ex   rel.    Brooklyn 

Rapid  Transit  Co.  y 178 

Miller,  People  ex  rel.  Essex  County 

y 145 

Miller,  People  ex  leL  Mutual  Trust 

Co.  V. 211 

Mnier,  People  ex  rel,  y.  Sturgis...  619 
Missionary  Sisters,  People  ex  rel., 

T.  ReiUy 71 


PAGE. 

Mitchell,  Matter  of 277 

Mix  y.  Hamburg- American  Steam- 
ship Co 475 

Mole,  People  ex  rel.  Rhodes  y 83 

Moloughney,  Nichols  y 1 

Monroe,  People  ex  rel.  Con'd  Sub- 
way Co.  y 542 

Monroe,  Queens  County  Water  Co. 

y 620 

Morgan,  People  ex  rel.  Brooklyn 

Union  El.  R.  R.  Co.  y 292 

Morgan,  People  ex  rel.,  y.  Collier.  618 
Morgan,  People  ex  rel.  Eastmans 

Co.  y 623 

Morrell  y.  Boston  &  iMaine  R.  R. . .  622 

Mott  V.  Spicer 622 

Motz  y.  Motz 4 

Mount   Morris  Bank,   Clark  Com- 
pany y 362 

Mowbray  y.  Leyy 68 

Muller  y.  Naumann 387 

Muliy,  Dunlop  y 498 

Murphy,  People  ex  rel.,  y.  Collier.  618 

Murphy,  Silver  y 624 

Murray  y.  Miller.    (No.  1) 414 

Murtagh  y.  Dempsey 204 

Mutual  ReseryeLife  Ins.  Co.,  Brady 

v 623 

Mutual  Trust  Co.,  People  ex  rel., 
V.  Miller 211 

N. 
Nassau  Electric  R.  Co.,  People  ex 

rel.,  y.  Knight 623 

National  Broadway  Bank  y.  Samp- 
son   320 

National  Contracting  Co.,  General 

Electric  Co.  v 622 

National  Cooperage  Co.,  Piel  y. . . .  613 

Naughton,  F&ge  y 617 

Naumann,  Muller  y 887 

New  Jersey  Steel  &  Lron  Co.  y. 

Robinson 512 

New  York  Central  &  H.  R.  R.  R. 

Co.,Briggsy.  624 

New  York  Central  &  H.  R.  R.  R. 

Co.,  Connelly 624 

New  York  Central  &  H.  R.  R.  R. 

Co.,  Hollister  y 628 


Digitized  byCjOOQlC 


TABLE  OF  CASES  REPORTED. 


PAOK. 

New  York  Central  &.H.  R.  R.  R 

Co.,  Joyv 622 

New  York  Central  &  H.  R.  R  R. 

Co..  McAuliffe  V 187 

New  York  Central  &  H.  R.  R.  R. 

Co.,  Shaw  V 137 

New  York.  City  of,  Cooley  v 107 

New  York,  City  of,  Ross  v 611 

New  York,  City  of.  ▼.  TruBtees 855 

New  York,  City  of.  Whitman  v. . .  468 
New  York,  Blatter   of   Mayor  of 

(Opening  E.  176th  St.) 847 

New  York  City  &  Westchester  R. 

Co..  People  ex  rel.,  ▼.  Bd.  of  R. 

R,  Comrs 622 

New  York  &  Queens  Co.  R.  Co., 

Royal  Bread  Co.  V 619 

New  York  &  Queens  Co.  R.  Co., 

Schmedding  v 24 

Nicl^pls  v.  Moloughney 1 

IHck  V.  Donovan 619 

Norris  V.  Norris 118 

O. 

O'Brien  V.  Silo 618 

O'Donoghue  v.  Smith 824 

O'Donohue  v.  Cronin 620 

O'Gara  v.  Ellsworth 216 

Ocean  Causeway  v.  Gilbert 618 

Oneonta.  C.  &  R.  S.  R  Co.  v.  C.  & 

C.  V.  R.  R.  Co 284 

Opening  East  176th  St.  (Matter  of 

Mayor) 347 

P. 

Page  V.  Naughton 617 

Palmer,  Matter  of 117 

Palmieri.  People  ex  rel.,  v.  Marean.  620 

Parks,  Webb  v 621 

Parr  v.  Loder 96 

Peck.  Fcnner  v 624 

Penfleld,  Flick  v 619 

People  V.  Adams 890 

People  ex  rel.  New  York  City  & 

Westchester  R  Co.  v.  Bd.  of  R. 

R  Comrs 622 

People  V.  Bucll 141 

People  ex  rel.  Auwell  v.  Calder. . .  81 

People  ex  rel.  Baker  ▼.  Collier 618 

People  ex  rel.  Cain  v.  Collier 620 


PAOB. 

People  ex  reL  Colne  v.  Collier 618 

People  ex  rel.  Daniels  v.  Collier.. .  618 
People  ex  rel.  Meyer  ▼.  Collier. . . .  618 
People  ex  rel.  Morgan  v.  Collier. . .  618 
People  ex  rel.  Murphy  t.  Collier. .  618 
People  ex  rel.  Hayron  y.  Dalton.  ••  110 

People  ex  rel.  Harris  y.  Gill 192 

People  V.  Green 400 

People  ex  rel.  Gress  y.  Hilliard.  . .  507 
People  ex  rel.  Lehmaier  y.  Interur- 

banRCo 407 

People  ex  rel.  Brooklyn  Union  EL 

R  RCo.  V.  Knight 628 

People   ex   rel.    Coney   Island   A 

Grayesend  R  Co.  y.  Knight 628 

People  ex  rel.  Nassau  Electric  R. 

Co.  y.  Knight 628 

People  ex  rel.  Pftlmieri  y.  Marean. .  620 
People   ex   rel.  Williams  y.   Mc- 

Donough 162 

People    ex  rel.    Brooklyn    Rapid 

Transit  Co.  y.  Miller 178 

People  ex  rel.    Essex  County  y. 

Miller 145 

People  ex  rel.  Mutual  Trust  Co.  y. 

aiiller 211 

People  ex  rel.  Rhodes  y.  Mole 88 

People  ex  rel.  Con'd  Subway  Co. 

y.  Monroe 542 

People  ex  rel.  Brooklyn  Union  El. 

R  R  Co.  y.Morgan 292 

People  ex   rel.   Eastmans  Co.  y. 

Morgan 628 

People  y.  Pierce 125 

People  ex  rel.  Missionary  Sisters  y. 

Reilly 71 

People  y.  Rupert 628 

People  V.  Slauson 166 

People  ex  rel.  Miller  y.  Sturgis 619 

People  ex  rel.  Young  y.  Sturgis. . .  20 
People  y.  Thames  &  Mersey  Marine 

Ins.  Go 628 

People  ex  rel.  Courtney  y.  Unger. 

(No.l) 249 

People  ex  reL  Courtney  y.  Unger. 

(No.  2) 251 

People  y.  Walker 555 

People  y.  Wallace 170 

People  ex  rel.  Berlinger  y.  Wells. .  878 


Digitized  byCjOOQlC 


TABLE  OF  CA8ES  REPORTED. 


People  es  rel.  Dufour  ▼.  Wells. ...  440 

Perkins  T.  Smith 610 

Plel  Y.  National  Cooperage  Co 618 

Pierce,  People  T .186 

PUtt  T.  HolUnds 281 

Pollack,  Lewis  v. 577 

Pollock,  Jackson  v.  (2  cases) 622 

Ptet,  Matter  of 611 

Post  V.  Merritt 289 

Press  Publishing  Co.,  Edison  v. . . .  876 
Prudential  Insurance  Co. ,  Ryer  v. .  7 
Putnam,  Matter  of  (2  cases) 618 

Q. 
Queens  County  Water  Co.  v.  Mon- 
roe  620 

R. 

Kailroad  Comrs.,  Bd.  of,  People  ex 
rel  New  York  City  &  West- 
chester R.  Co.  V 622 

Rasines  y.  Ives 488 

Reichert,  Matter  of 619,  620 

Reilly,  Booker  V 614 

Rellly,  People  ex  rel.   Missionary 

Sisters  v 71 

Reimer,  Ryan  v 619 

Rhodes,  People  ex  rel.,  v.  Mole 38 

Rice.  Mason  V 315 

Richardson,  Thompson  t.    (Nos.  1 

&2) 618 

Robinson,  New  Jersey  Steel  &  Iron 

Co.  V 512 

Rochester,  City  of,  Donnelly  v 624 

Rockefeller  v.  Lamora 254 

Rockefeller  v.  St.  Regis  Paper  Co..  267 

Rose  V.  Low 461 

Rosenstock  v.  Dessar 501 

Ross  V.  City  of  New  York 611 

Rothschild,  Steefel  v 620 

Rouss.  Langley  V 27,  618 

Royal  Bread  Co.  v.  New  York  & 

Q.C.  R.Co 619 

Rudolf  V.  Burton 812 

Rupert,  People  v 628 

RyanvHeimer 619 

Ryer  t.  Prudential  Insurance  Co. .  7 
Ryon,  Matter  of 621 


S.  PAOB. 

SafflerT.Dike 861 

Sainto   Peter    A    Psul's    Church, 

Malonev 690 

Salmon,  Drew  Y 615 

Sampson,  National  Broadway  Bank 

V 890 

Sandiford  ▼.  Town  of  Hempstead. .  619 

Sardinia,  Town  of,  Spencer  v 624 

Scanlon  v.  Village  of  Weedsport. . .  628 

Schaible  t.  Tetzloif 618 

Schenectady,  Matter  of  Mayor  of. .  622 
Schenectady  Railway  Co.,  Huba  ▼.  199 

Schidlower  v.  McCaiferty 498 

Schildknecht,  Stokes  v 602 

Schmedding  v.  N.   Y.   &  Queens 

County  R.  Co 24 

Schmidt  v.  Interurban  St.  R.  Co. . .  619 

Scbulze  T.  Gallagher 614 

Schwimer  ▼.  Manhattan  R.  Co.  ...  620 

Scouller  v.  Egan 628 

Seaton.  Veederv.... 196 

Serwer  v.  Serwer 618 

Seymour,  Lord  v 617 

Shapiro,  Goldstein  v 88 

Shatzkin  v.  Sokolsky 618 

Shaw  V.  N.  Y.  Central  &  H.  R.  R. 

R.  Co 137 

Shulnian,  Goldstein  v 620 

Silo,  O'Brien  V 618 

Silver  ▼.  Murphy 624 

Simis  V.  White 619 

Sire,  Aronson  v  607 

Sladev.  Hale 624 

Slauson,  People  v 166 

Smith  V.  Barber 619 

Smith,  Boeckv 575 

Smith  V.  Heslin 628 

Smith,  O'Donoghue  v 324 

Smith.  Perkins  v 619 

Sokolsky,  Shatzkin  v 618 

Southwell  v.  Kingsland 884 

Spencer  v.  Town  of  Sardinia 624 

Spicer,  Mott  T 622 

St.  Regis  Paper  Co.,  Rockefeller  v.  267 

Stadler,  Hutchinson  y 424 

Standard  Distilling,  etc.,  Co.,  Mason 

V 520 

Staples,  Van  Gaasbeek  y 271 

Steefel  y.  Rothschild 690 


Digitized  byCjOOQlC 


xa 


TABLE  OF  CASES  REPORTED. 


PAOB. 

Steinson,  Mcllvatne  v 563 

Steuerwald  v.  Gill (K)5 

Stewart,  Erie  R  R.  Co.  v 619 

Stilson,  Matter  of 182 

Stokes  V.  Schildknecht 602 

Straus    V.    American    Publishers'' 

Assn 446 

Strauss  v.  Brooklyn  Heights  R.  R. 

Co 618 

Sturgis,  People  ex  rel.  Miller  v.. . .  619 
Sturgis,  People  ex  rel.  Young  v. . .    20 

T. 

Terminal  Warehouse  Co.,  Coverly 

V 488 

Tetzloff,  Schaible  V  618 

Thames  &  Mersey  Marine  Ins.  Co., 

People  V 623 

Third  Avenue  R.  R.  Co.,  Lafferty 

V 59S 

Thomas,  Gibson  v 248 

Thomas,  Whalen  V  628 

Thompson  v.  Richardson.    (Nos.  1 

&  2) 618 

Thomson,  Matter  of 221 

Title    Guarantee    &    Trust    Co., 

Herzog  v 549 

Toledo,  Ann  Arbor  &  North  Michi- 

gan  R.  R.  Co.,  Ferguson  v 352 

Town  of  Guilford,  Matter  of 207 

Town  of  Hempstead,  Sandiford  v.  619 
Town  of  Indian  Lake,  Holroyd  v. .  246 

Town  of  Sardinia,  Spencer  v 624 

Tredwell,  Matter  of 570 

Tripp  V.  Hunt 623 

Trustees  Sailors'  Snug  Harbor,  City 

of  New  York  v 355 

Twist,  Donovan  v 180 

Tyson  v.  Bauland  Co 612 

U. 
Unger,  People  ex  rel.  Courtney  v, 

(No.l).  249 

Unger,  People  ex  rel.  Courtney  v. 

(No.  2) 251 

Union  Bag  &  Paper  Co.,  Clews  v. .  622 
United  States  Life  Ins.  Co.,  Dyk- 

man  v 619 


▼  •  PAGE. 

Valentine  V.  Valentine.  (No6.1<&2).  618 

Van  Gaasbeek  v.  Staples 271 

Veeder  v.  Horstmann 154 

Veederv.  Seaton 196 

Village  of  Weedsport,  Scanlon  v. . .  623 

VoUkommer  v.  Cody 57 

Vought  V.  Eastern  Building  &Loan 
Assn 624 

w. 

Walker,  Finnerty  v....  618 

Walker,  People  V 556 

Wallace  v.  Jones 620 

Wallace,  People  V 170 

Warth  V.  Liebovitz 619 

Webbv.  Parks 621 

Weddigan  v.  Whiting 624 

Weedsport,  Village  of,  Scanlon  v..  623 

Weill,  Bayerdoerfer  v 620 

Wells,  People  ex  rel.  Berlinger  v. .  378 
Wells,  People  ex  rel.  Dufour  v. . . .  440 

Whalen  v.  Thomas 623 

White.  Simisv 619 

Whitehead  v.  Lee 618 

Whiting,  Weddigan  v 624 

Whitman  v.  City  of  New  York... .  468 

Whytlaw  Son  &  Co.,  Hall  v 622 

Wickham  v.  Lehigh  Valley  R.  R. 

Co 182 

Wiers  v.  New  York  Central  &  H. 

R  R.R.  Co 623 

Wilcox,  Lyon  v  617,  620 

Williams  v.  Brooklyn  Heights  R. 

R.  Co.  (2  cases) 618 

Williams,  People  ex  rel.,  v.  McDon- 

ough 162 

Williams,  McKee  Land  &  Improve- 
ment Co.  v 624 

Wilson,  Hollister  v. 623 

Woolsey  v.  Henn 381 


Yonkers,  City  of,  Harriman  v . . . .    620 
Young,  People  ex  rel.,  v.  Sturgis. .    20 


Zapf  V.  Carter 624 

Zeltner  v.  Zeltner  Brewing  Co 887 

Zimmermann,  Koch  v 870 


Digitized  byCjOOQlC 


TABLE  OF  CASES  CITED. 


Perry 48N.  Y.487 431 

AeflchlimaDn  v.  Presbyterian  Hospl- )  ^^  ^  y  29^  ^^^ 

tal > 

.Vlexander  «.  CauldweU 88N.  Y.  480 186 

Allen  «.  Patteraon 7  N.  Y.  476 46 

«.8tcvena 161  N.  Y.  122 421 

Altieii  «.  Lyon 18  N.  Y.  Supp.  617 60,    70 

American  Life  Ins.  &  Trust  Co.  «•  K  Bh^ij  Oh.  686 229 

Sackett J 

Amherst  CtoUege  t.  Ritch 151N.Y.282 186,  187 

Anderson  «.  How 116  N.  Y.  886,  889 101 

Andres  v.  Brooklyn  Heights  R  R- 1 34  App.  Dlv.  596 89 

Co J 

Andrus  v.  National  Sugar   Refining)^  .        Div  651                       ...  64 

Co i 

Appleton  «.  American  Malting  Co 64  Atl.  Rep.  464,  456 480 

Amot  V.  Erie  R.  Co 5  Hun,  608;  affd. ,  67  N.  Y.  81 5 . . .  629 

B. 

Bacon  «.Towne 4  Cush.  217,  288.  289 101,  102 

Baker  o.  Thomas 61  Hun,  17 244,  246 

BaUimore  &  Ohio  R.  R.  Co. «.  Arthur.    90N.  Y.  284 817 

Bankof  China,  etc.,  9.  Morse 168  N.  Y.  468 480,488,  489 

Barker*.  N.  Y.  C.  &H.  R.R.  R.  Co.    61  N.  Y.  656 144 

Barry  «.  Hamhorg-Bremen  Fire  Ins.  i  ^lO  N  Y  1  500 

Co ) 

Bassettv.  Leslie 128  N.  Y.  896 817 

Bean  «.  Tonnele 94  N.  Y.  881  606 

Bcckeru.Koch 104 N.  Y.  894,  401 69 

Beecher..8chuhack ( 1  App.  Div.  859;  affd.,  158  N.  Y. 

«     687 10 

Bellemareo.  Third  Ave.  R.  R.  Co....    46  App.  Div.  657 208 

Blaschko  «.  Wurster 156  N.  Y.  487 511 

Bloodgoodv.  Slayback. 62  App.  Div.  815 676 

Booth©.  R,W.&O.T.R.  R.  Co 140  N.  Y.  267 186 

Boeworth  r.  Allen 168  N.  Y.  167. 486 

Boughtonv.  Flint 74  N.  Y.  476 606 

Bowery  National  Bank*.  Mayor 68  N.  Y.  886 29,  612 

Boyd*  Boyd. <  21  App.Div.861;  revd..l64N.  Y. 

^  ^  <     284. 684 

V.  United  States 116U.8.  616 897 

ziii 


Digitized  byCjOOQlC 


xiv  TABLE  OF  CASES  CITED. 

Boyer  «  Penn 10  Misc.  Rep.  128 110 

Bradley  &  Currier  Co. d. Pacheteau. ,.i'^^  ^PP'  ^^^-  ^^^  «^^' ^^^  ^- ^' 

(     492 516 

Brew8terf>.  Rogers  Co 160  N.  Y.  78 262 

Briggs  ©.  Thompson 86  Hun,  607 245 

Brooklyn  Park  Commissioners  f>.  Arm-  f  4^  ^  y  284  540 

strong > 

Brozek  9.  Stelnway  Railway  Co 10  App.  Div.  860 80 

Brush  «.  Blot 11  App.  Div.  626 664 

Bruss  V,  Metropolitan  Street  R.  Co. . .    66  App.  Div.  654 89 

Burbankr.Pay 65  N.  Y.  57 540 

Burnham  «.  Butler 31  N.  Y.  481 205 

Burrall  v,  De  Groot 5  Duer,  879.  45 

BurrilU.  Boardman 48N.Y.254 423 

Burroughs  v.  Tradesmen's  Nat.  Bank.    87  Hun,  6 864 

c. 

Cahen«.  Piatt 69N.Y.84» 220 

Cain  V.  Syracuse,  B.  &  N.  Y.  R.  R  Co.    27  App.  Div.  876 16,  19,    20 

Canda «.  Totten 157  N.  Y.  281 160 

Carlson  v.  Winterson 147  N.  Y.  652 59 

Carpenter  «.  Soule 88  N.  Y.  251 369 

Carter  v,  Hammett 12  Barb.  253;  18  id.  608 12,     13 

Cassidy  «.  Brooklyn  Daily  Eagle 188  N.  Y.  289 202 

f>.  Young 92Ky.227 56 

Cayuga  County  «.  State 158  N.  Y.  279.  287 149 

Central  Trust  Co.  D.  N.  Y.  City  &  N.  )  gg  h       g^g 3^ 

R.  R.Co J 

Chapman  t>.  Forbes 128N.  Y.582 84,    85 

Chapuis  V,  Long 77  App.  Div.  274 890 

Charlton  v.  Forty-second  Street,  etc.,  Ug^pp  Div  547  598 

Ry.  Co > 

Chastang  c.  State 88  Ala.  29 899 

Chenango  Bridge  Co.  v.Paige 88  N.  Y.  178 259 

City  of  Albany  «.  McNamara 117  N.  Y.  168 482 

City  of  Buifalo  t.  N.  Y.,  L-  E.  &  W.  K^g  j^  y  ^^  ^^ 

RR.C0 )  

City  of  Cohoes  f>.  D.  &  H.  C.  Co 184  N.  Y.  897 869 

City  of  New  York  v,  McLean 170  N.  Y.  874 444,  445 

City  of  Rochester  v.  West 164  N.  Y.  510. 406 

City  of  Syracuse f>.  Staccy.    (No.l)...    45  App.  Div.  249 211 

Claikv.  Cammann 160  N.  Y.  815 422 

«.  Daniels 29  App.  Div.601 205 

V.  Devoe 124  N.  Y.  120. 66 

©.Dillon 97N.Y.870 46 

Cliflord  «.  Bimun 71  App.  Div.  48S 667 


Digitized  byCjOOQlC 


TABLE  OF  CASES  CITED.  xv 

PAOB. 

OogBweUf>.  N.  Y.,  N.  H.  &  H.  R.  R.  K^g  j^  y  ^q  1Q5 

Co > 

Ck)henv.  Berlin  &  Jones  Envelope  Co.    166  N.  Y.202 459 

Colby  «.  Town  of  Day    75  App.  Div.  811 247 

Collins  1^.  New  York  Post  Graduate  )  ^^  ^       j^,^^^ 7^ 

Medical  School > 

Coltr.Heaiti 10  Hun,  189 131 

Commercial  Bank  of  Kentucky  v,  Var- 1 49  ^  y  qaQ   279  S 

num ' 

Commissioners  of  Pilots  9.  Clark 88N.  Y.  251  688 

Commonwealtli «.  Kimball 24  Pick.  870 511 

D.Tibbetts 157  Mass.  519 899 

Consolidated  Ice  Co.  v.  Mayor ^66  N.  Y.  92,  afPg.  58  App.  Di v. 

*     260 471,473.686 

Cooley  ©.  Lobdeli 158  K  Y.  596 160 

Coming  v.  Walker lOON.  Y.  547 7 

Costello «.  Third  Ave.  R.  R  Co 161  K  Y.  817,  828. ...  598 

Cottmano.  Grace 112  N.  Y.  299 421 

Coverly  «.  Terminal  Warehouse  Co. . .    70  App.  Div,  82 489 

Craft  V.  Brandow 61  App.  Div.  247 59 

Croninv.  Crooks 143  N.  Y.  852 516 

Crouch©.  Moll 8  N.  Y.  Supp.  188 70 

Cullen  V.  Delaware  &  Hudson  Canal )  ^^q  ^  y  ^j  ^a^ 

Co J 

Cummings  v.  Union  Blue  Stone  Co. . .     164  N.  Y.  401 459 

Cunanr.  Galen 152  N.  Y.  88 458 

D. 

Dammert «.  Osbom 140N.  Y.80 428 

Dana  «.  Fiedler 12  N.  Y.  40 220 

Davis  17.  Massachusetts 167  €.  S.  47 127 

«.  Standard  National  Bank. .. .     50  App.  Div.  210 865,  867 

«.  Town  of  Rochester 49  N.  Y.  St.  Repr.  583 186 

DeBaun  17.  Moore j  82  App.  Div.  897;  afld.,  167  N.  Y. 

(     598 82,    88 

DeOampt.  Dlx 159  N,  Y.  486 262 

Deigleman  ©.  N.  Y.,  L.  &  W.  R  Co..    12N.  Y.  Supp.  88. 185 

Dekifield  «.  Armsby  Co 62  App.  Div.  262 885 

DiU^ber  o.  Home  Life  Ins.  Co 69N.Y.256..  59 

Dodge  «.  Miller 81  Hun,  102 160 

Doll  17.  Noble 116  N.  Y.  230,  282. 612 

Douglass  17.  Ferris 188  N.  Y.  200 115 

Downing  «.  Marshall 28  N.  Y.  866 421 

Drake  «.  N.  Y.,  L.  &  W.  R.  Co 75  Hun,  422 185 

Drapers.  Sldisbiiry.^ 11  Misc.  Rep.  678 12 

Driggs  «.PhiUlp» 108  N.  Y.  77 540 

Da  9oii  e.  Union  Dime  Savings  Inst..    89  Hun,  882 817 


Digitized  byCjOOQlC 


xTi  TABLE  OF  CASES  CITED. 

PAOB. 

Dudley  «.   Congregation,  etc.,  of  St. )  ^^g  N  Y  451  60 

Francis ' 

Dudley©.  Press  Pub.  Co 58  Hun,  181 677 

Dunckel  D.  Dunckel 141  N.  Y.  427 160 

Duncomb  «.  N.  Y.,  H.  & N.  R.  R.  Co.    84N.  Y.190 486 

Dunican  D.  Union  Railway  Co 39  App.  Div.  497 89 

Durst  «.  Burton 47  N.  Y.  167 220 

Duryee  «.  Mayor 96N.  Y.  477 641 

Dutton  «.  Smith 10  App.  Div.  566 678 

Dykmanf,.Keeney (10  App.  Div.  610;  8.  C.  16  id.  181; 

^  <     affd.,  160  N.  Y.  677 480,488 

E. 

Earle^.Earle 178N.  Y.  481 678 

English  V.  Major 59  Hun,  817 98 

Eno  f>.  Diefendorf 102  N.  Y.  720 810 

Everdell  t.  Hill 58  App.  Div.  151 160 

F. 

FWrchild  «.  Edson 154N.Y.199 421 

Fajardo  «.  N.  Y.  C.  &  H.  R.  R.  R.  Co.    84  App.  Div.  854 477,  478 

Farmer  «.  Darling 4  Burr.  1971  101 

Fisherc.  N.  Y.  C.  &  H.  R.  R.  R.  Co..    46  N.  Y.  644 144 

Flynn  v,  Brooklyn  City  R.  R.  Co 158  N.  Y.  498 438 

Foley  V,  Phelps 1  App.  Div.  651 67 

Foote  17.  N.  Y.  C.  &  H.  R.  R.  R.  Co. .    50N.  Y.  698 144 

Forbes  «.  Waller 25  N.  Y.  430 229 

Foster©.  Bookwalter 152  N.Y.  166 206 

Fox*.  Gordon 11  Wkly.  N.  Cas.  802 67 

«.  N.  Y.  Elevated  R.  R.  Co 42  App.  Div.  618 206 

Franklin  Coal  Co.  v.  Hicks 46  App.  Div.  441. 206 

Eraser  ©.  Hoguet 65  App.  Div.  192 185 

Q. 

Gage©.  Gage 18  App.  Div.  565 161 

©.  Kaufman 138  U.  8.471 471 

GalU.  Gall 27  App.  Div.  178 234 

Gardner©.  N.  Y.  Mut.  8.  &L.  Assn..    67  App.  Div.  141 68 

Geissmann  ©.  Wolf 46  Hun,  289 274 

Genet  ©.  D.  &  H.  C.  Co 186  N.  Y.  598 628 

Geneva  &  Waterloo  R.  Co.  v.  N.  Y.  ^  ^q  j^^^   ^                                      ^^ 

C.&H.R.R.R  Co J 

Gerard©.  McCormick 180  N.  Y.  261 886 

Gibbs  ©.  Horton  Ice  Cream  Co 61  App.  Div.  621 160 

Gindrat  ©.  People 138  HI.  108 899 

Glacius  ©.  Black 50  N.  Y.  145;  67  id.  568 70 

Goldstein  ©.  Shapiro 85  App.  Div.  88 620 

Gordon  ©.  Hostetter 87  N.  Y.  99 887 


Digitized  byCjOOQlC 


TABLE  OF  CASES  CITED.  xvii 

PAGK. 

Ootendorf  «.  Goldschmidt 88N.  Y.  110 380,  831 

Grand  Tower  Co.  «.  Phillips 28Wall.  471 220 

Green  «.  Metropolitan  St.  Ry.  Co 171  N.  Y.  201 869 

V.  Muasey 76  App.  Div.  174 294 

Gregory  c.  Clark 63  App.  Div.  74 178 

Griesa  t..  Mass.  Benefit  Assn i  15  N.  Y.  Supp.  71;  aflfd.,  133  N. 

'     Y.619 529 

Griffin  t.  City  of  Gloversville 67  App.  Div.  408 861 

V.  Long  Island  R.  R.  Co 101  N.  Y.  348 45 

Griffith  «.  Railroad  Company 23  S.  C.  25,  41 67 

Griffiths  «.  MetropoUtan  St.  Ry.  Co...     171  N.  Y,  106 869 

Griggs  «J.  Guinn 29  Abb.  N.  C.  146,  note  1 8 

Grinndl «.  Taylor 85  Uun,  85 141 

Grube  v.  Hamburg-American  Packet  Igg.        p.^  ^jg^  ^^^ 

Co ) 

Gurnee  «.  Beach 40  Hun,  108,  111 44 

H. 

Haebler «?.  Bernharth 115  N.  Y.  459 886 

Hand«.Newu)n 92  N.  Y.  88 258 

Harrington  «.  City  of  Buffalo 121  N.  Y.  147 623 

Harris  v.  American  Bible  Society 2  Abb.  Ct.  App.  Dec.  816 137 

Hartahom  «.  Chaddock  185N.  Y.  116 241 

Haskell©.  Osbom S3  App.  Div.  127 886 

Hatch  V.  Matthews 9Misc.  Rep.  807 143 

Hawkins   v.  MapesReeve  Construe- )  gg  App  Div  72 606 

tionCo J 

Hay  t.Knauth 169  N.  Y.  298 161 

Hayden«.  Pierce 144  N.  Y.  512 611 

Hays  c.  Hathorn 74  N.  Y.  486 45 

Haywardv.  Hood 44  Hun,  128 228 

Hazzard  D.  Plury 120  N.  Y.  223,  227 104 

Heartt  t.  Kruger 121  N.  Y.  386 64 

Heffem  «.  Hunt 8  App.  Div.  685,  591 85 

Heidritteru.  Elizabeth  Oil  CToth  Co. . .     112  U.  S.  294 828 

Hendricks  I,.  Wolff ]  ^*  ^^^-  ^'^'  Rep.  428;  affd.,  16 

(     N.  Y.  St.  Repr.  1014 44 

Hendrickflon  «.  City  of  New  York 160  N.  Y.  144 109 

Hewitt «.  Am.  U.  L.  Ins.  Co 66  App.  Div.  80 281 

Hewlett «.  Brooklyn  Heights  R.  R.  Co.    68  App.  Div.  428 26 

Heyne«.  Blau: 62  N.  Y.  19.  22 98,  100 

Hinsdale  r.  N.  Y.,  N.  H.  &  H.  R  R.  )  g^  ^^p  jy.^   ^^^ 4^^^  4^3 

Co 5 

Hochman  9.  Hauptman 76  App.  Div.  72,  75 84 

Hoffman  House  o.  Foote 172  N.  Y.  348 426 

flolcomb ©.  Harris 166  N.  Y.257 174 

App.  Div.— Vol.  LXXXV.         u 


Digitized  byCjOOQlC 


xviu  TABLE  OF  CASES  CITED. 

PAAB. 

Holford  «?.  Bailey 13  Ad.  &  El.  (N.  S.)  425 268 

Holmes^.  WiUard /...  135  N.  Y.  75 438 

Home  Insurance  Co.  «.  New  York 134U.  B.  594 214 

Honegger  D.  Wettstein MN.  Y.  252 110,  489,  492 

Hooker  v.  Cummings 20  Johns.  90 259,  268 

Hoist  «.  Yuengling  Brewing  Co 1  App.  Div.  629 576 

Howarth  v.  Angle 162  N.  Y.  179 487,  4S8 

Huerzeler  v.  C.  C.  T.  R.  R.  Co 189  N.  Y.  490,  498.  494 698 

Huttonc.  Smith 175  N.  Y.  875 869,  870 

L 
IngersoUr.  Mangam 84  N.  Y.  622,  627 880 


J. 

Jackson  9.  Hubble 1  Cow.  618 181 

V.  Littell 56N.  Y.  108 181 

«.  Loomis 18  Johns.  Ch.  81,  84 62 

Jacob  «.  Haefelien 54  App.  Div.  670 205 

Jenkins  v,  Willianis 2How.  Pr.  261 687 

Jennings  9.  Davidson 18  Hun,  898 100 

Jermain  v.  Pattison 46  Barb.  9 12 

Johnston  v,  Marinus 18  Abb.  N.  C.  72 67 

Journeay  v,  Brackley 1  Hilt.  447 12 

Judd  «. Harrington ...     189  N.  Y.  105 458 

Jugla  t>.  Trouttet 120  N.  Y.  21 528 

K. 

KanetJ.  N.  Y.  El.  R.  R.  Co 125  N.Y.  164 540 

Kaveny  t).  aty  of  Troy 108  N.  Y.  571 628 

Keansf,.  New  York  &  College  Point  K^  j^j^^  ^     ^ ^^^ 

Ferry  Co J 

Kegney  v.  Ovems 18  N.  Y.  St.  Repr.  482. 174 

Kendall  v.  Case ! . . .    84  Hun,  126 121 

Kent  t?.  Quicksilver  M.  Co 78  N.  Y.  159 437 

King  Co.  v.  Seed    6  Misc.  Rep.  4 84 

Kingsland  e.  Mayor HON.  Y.  569 541 

Kirby  t>.  Taylor 6  Johns.  Ch.  242 115 

Kitay  v.  Brooklyn,  Q.  C.  &  S.  R.  R.  Co .     23  App,  Div.  228 89 

Kleiner©.  Third  Ave.  R.  R.  Co 162  N.  Y.  193 202 

Knickerbocker  Ice  Co.  c.  Forty-second  ^  43  j^.  y.  gupgr.  ct.  489 589 

St.,  etc..  R.  R.  Co 3 

Koch  «.  Fox  71  App.  Div.  288 871 

Krower*.  Reynolds 99  N.  Y.  245 811 

L. 

LaidlawtJ.  Sage 158  N.  Y.  73,  99 876 

Langdonu.  Mayor 98  N.  Y.  129,  155 259,  532,  641 

Langleyv.  East  River  Gas  Co 41  App.  Div.  470,  478 100 


Digitized  byCjOOQlC 


TABLE  OF  CASES  CITED.  xii 

PAOK. 

Lansing  «.  Smith 4  Wend.  0 259 

Lfursonv.  Chase; 47  Minn.  807 67 

Latimer  ..McKinnon.; ^^  ^^P'  I>i^- ^^  ^^  id.  324. . . . .  226 

«  275,  276 

Lawson  v.  Metropolitan  Street  R.  Co.  ]  ^  ^PP-  ^^-  ^'^  ^^^"  ^^  ^^ 

<     Y.589 89 

Lawtonv.  Steeje 119  N.  Y.  284 263 

Leithv.  Pope 2Wm.  Black.  1827.. 95 

Lennan  v,  Hamburg- American  Steam- )  mo  «        j^^  oieiy  475 

shipCo....... ) 

Lent  V,  N.  Y.  &M.  R.  Co 180  N.  Y.  504,510 811 

Levy*.  Levy 88N.  Y.  107 421 

Lindholm  v.  Kane 92  Hun,  869 174 

Livingston  ..  Livingston \^  ^PP-  ^^-  ^'  *«^'  ^^  ^' 

*  *  <     Y.601 828 

Lobdell  «J.  Lobdell 86N.Y.827 160 

LongwoTthy  v.  Knapp 4  Abb.  Pr.  116 144 

Lorillard  «.  Clyde 142N.  Y.  456 525 

Low©.  Pepr9 ,. Wilmot's  Notes,  878 492 

Lyons  ».  N.  Y.  Elevated  R  R.  Co. . . .  26  App.  Div.  57 59 

M. 

Mabon  v.  Miller 81  App.  Div.  10 436 

Mahley  r,  German  Bank 174  N.  Y.  499  515 

Malcomson  «.  O'Dea 10  H.  L.  Cas.  598 258 

Malloiy  «.  Lamphear 8  How.  Pr.  491 310 

1.50  N.  Y. 

569 209-211 

Manice  t>.  Manice 43  N.  Y.  303,  867 308 

MarshaU  ».  Guion 11  N.  Y.  461 538 

V.  Sherman 148  N.  Y.  9 480,  482,  488 

Martin  v.  Hillen 142  N.  Y.  140 6 

Hasten  V.  Olcott 101  N.  Y.  152 62 

Matter  of  Barnard 48  App.  Div.  428 621 

— ; — ; — Beekman  Street 4  Brad f.  508,  582 67 

Brook.  Avenue 8  App.  Div.  296 351 

Central  New  York  Tel.  Co.     36  App.  Div.  558 209 

Christian  Jensen  Co 128  N.  Y.  550 323 

City  of  Brooklyn 73  N.  Y.  179 538 

Cohen 76  App.  Div.  401 66 

Cruger 84  N.  Y.  619 351 

Cullinan  (Campbell  Certifl- >  gj^  ^j^^  j^p  ^ ^^^ 


Manhattan  R  Co.  v,  O'Sullivan i«  ^PP"  ^^^-  5^^'  ^^  • 

J     569 


catc). > 

Matter  of  Cullinan  (McCue    CerUfi- )  gjj  ^^  p^^  ^ g^l 

cate) -.  ' 

Matter  of  Davies 168  N.  Y.  89 451 

DeCamp 151N.  Y.  567.. 278 


Digitized  byCjOOQlC 


XX  TABLE  OF  CASES  CITED. 

PAttB. 

Matter  of  Eager 46N.  Y.  100 851 

East  175th  Street 49  App.  Div.  114 850 


Erie  Malleable  Iron  Co 90  Hun,  62 576 

Gall 40  App.  Div.  114 578 

Glenside  Woolen  Mills ....      92  Hun,  188 228 

Hawkins 165  N.  Y.  188,  192 287 

Health       Department       «- [22  App.  Div.  110 68 

Weeks J 

Matter  of  Jacobs 98  N.  Y.  98 406 

Lockport  &  Buffalo  R.  R.  ^^tn.  Y.  557,  561 288,  289 

Co i 

Matter  of  Manhattan  Hallway  Co.  v,  )  .^ .  ^       ^.^  o^^  2ii 

Comstock > 

Matter  of  Mayor. 40  App.  Div.  452 850 

Mayor 46App.Div.52 850 

Meekinr.  B.  H.  R.  R.  Co...     164  N.  Y.  145 195 

Military  Parade  Ground....    60  N.  Y.  819 587 

Neilley 95  N.  Y.  382 506 

New    York    &    Brooklyn )  ^^  j^  y   527 511 

Bridge 5 

Matter  of  Saratoga  Electric  Ry.  Co...     58  Hun,  287 289 


Schuyler's  Steam  Tow  Boat )  ^g^  -^  y   ^^^  ^23 

Co ^  

Matter  of  Shaughnessy  v.  Fomes j  ''^  ^PP'  ^'^'  ^^''  ^^''  ^'^  ^'  ^' 

i      328 880 

Stebbins 41  App.  Div.  269,  270 49,    54 

Tatum    169N.  Y.518 804 

Terminal  Railway 16  App.  Div.  515 209 

Treadwell 77  App.  Div.  155 572 

Vanderbilt 172  N.  Y.  69 611 

WhitlockAve 51  App.  Div.  486 850 

May  t?.  Bermel 20  App.  Div.  53 616 

tj.  Traphagen 189  N.  Y.  478 446 

McAleer«.  Sinnott 80  App.  Div.  818 619 

McCafferty  d,  Spuyten  Duy vil  &  Port  I  ai  jj   Y  178  15 

MorrisR.R.Co > 

McCrackint?.  Wright 14  Johns.  198 181 

McDonald  «.  Mayor 58  App.  Div.  78;  170N.  Y.  409..     69 

-^ V.  Metropolitan  St.  R.  Co. .    80  App.  Div.  284 598 

McGovern  tj.  N.  Y.  C.  &  H.  R.  R.  R.  )  ^^^  j^  y  ^^,j  g^g 

Co ^ 

McKinney..  White (15  App.  Div.  428;  affd.,  162  N.  T. 

<     601 614 

McMahon  v.  Allen 12  How.  Pr.  89 85 

McMoran  v.  Lange 25  App.  Div.  11 44 

McNulty   V.    Mount   Morris   Electric  |.  ^73  jq"  Y  410  69 

.  LightCo f 


Digitized  byCjOOQlC 


TABLE  OP  CASES  CITED.  xxi 

PAOX. 

McQuadei7.  Metropolitan  Bt.Ry.  Co..    84K  Y.  687 374 

Meriwether*.  Garrett 102  U.  8.  472 640 

Milbank  t).  Jones 127  N.  Y.  370 110 

Mitchell  ©.N.Y..L.E.&W.RR.  Co.    36  Hun,  177 185 

Mooneye.  Elder 66N.  Y.  288 1»8 

Mowbray  «.  Brooklyn  Heights  R.  R.  )  ^^  ^        Div  239 89 

Co ) 

Mullerc.  Struppmann 56  How.  Pr.  621 840 

Munger©.  Shannon 61  N.  Y.  261 44 

Murphy  ».  Perlstein 73  App.  Div.  266 698 

r.  Whitney 140  N.  Y.  641 161 

Mutual  Life  Ins.  Co.  of  New  York  ^«  ?  97  jr  v  267  245 

Dake > 

Myersc.Hunt 8  N.  Y.  St.  Rcpr.  388. 12 

N. 

National  Bank  of  Deposit  v.  Rogers. .     166  N.  Y.  880,  887 811 

National  Broadway  Bank  v.  Barker. . .    40  N.  Y.  St.  Repr.  771 886 

Neunr.  Rochester  Railway  Co 165  N.  Y.  146 597 

New  Haven  Web  Co.  c.  Ferris 126  N.  Y.  364 580 

New   York   Marbled  Iron  Works  t».  K  p^g^  3^2  .       ....      46 

Smith ) 

Newcombe.Fox ( 1  App.  Div.  889;  afld.,  164  N.  Y. 

i     754 606 

Newton  ..Browne \^  ^'  ^^P-  ^'    66  N.  Y.  St. 

(     Repr.  606 311 

Noonant?.  City  of  Albany 79  N.  Y.  470 184 

NorthridgetJ.  Astarita 47  App.  Div.  486 206 

o. 

O'Brien  r.  Weiler 140  N.  Y.  281 869,  870 

O'Connor  t.  Huggins 113  N.  Y.  517 274 

ODonoghue  c.  Boies 169  N.  Y.  87 828,  846 

V,  Smith 85  App,  Div.  324 345 

O'Donohue  v.  Cronin 62  App.  Div.  379 620 

O'Gara  «.  Eisenlohr 88  N.  Y.  296,  801 103 

O'MaiBU  Hudson  River  R.R.  Co....    88  N.  Y.  449 598 

O'Neill.  D.  D.,  E.  B.  & B.  R.  R.  Co.     129  N.  Y.  126 26 

Ocean  Causeway  «.  Gilbert 64  App.  Div.  118 618 

Clean  Street  Railway  Co.  v,  Penn.  R.  )  75  j^^^   j^^  ^<^^  ^^ ^dO,  291 

R.  Co * 

Owens  V.  Missionary  Society  of  M.  E.  }  ^^  j^^   y   880 421 

Church ' 

Owens  D,  New  Rochelle  Coal  &  Lum- )  gg  ^pp  ipj^   ^  gg 

berCo. > 


Digitized  byCjOOQlC 


xxii  TABLE  OF  CASES  CITED. 

p 

Pttriah  V,  Parish 175  N.  Y.  181 839,  848 

Park  &  SoM  Co.  v.  Nat.  Druggists' )  64  App.  Div.a28;  affd.,175N.  Y. 

Assa )     1,84,85,37 448,456,459-461 

Parkhurst  f>.  Van  Cortlandt 1  Johns.  Ch,  273 160 

PennimanD.  F.  &  W.  Ck) 188N.  Y.  442 680 

People  ex  rel.  Seminary  of  Our  Lady  )  42  Hun,  27,  80;  aflfd.,  106  N.  Y. 

of  Angels  «.  Barber >      669 79,    80 

People  ex  rel.  Myers  «.  Barnes 114  N.  Y.  817,  828 86 

D.Barringer 76Hun,880 660 

ex  rel.  Blackburn  «.  Barton.. . .    68  App.  Div.  681,  588.  584. ...  79.    80 

ex  rel.  Sherwood  v.  Board  Can-  ^  ^^  -^  y  g^      ♦  .  ^^ 

vassers ) 

People*.  Bodine 1  Den.  281,  814. 168 

ex  rel.  Bakerc.  Collier 82  App.  Div.  644. 618 

ex  rel.  Colne  v.  Collier 82  App.  Div.  644 618 

ox  rel.  Meyer  v.  Collier 82  App.  Div.  644 618 

exrel.  Morgan*.  Collier 82  App.  Div.  644. 618 

ex  rel.  Murphy  v.  Collier 82  App.  Div.  644 618 

exrel.  Sims  c.  ColUer 175  N.  Y.  196 620 

ex  rel.  Case  *.  Collins 19  Wend.  56 411 

ex  rel.  Harris*.  Commissioners.    149  N.  Y.  26 50 

ex  rel.  Academy  of  the  Sacred  ^  6   Hun,    109;    affd.,    64   N.  Y. 

Heart*.  Commissioners  of  Taxes...  )     656 79,    80 

People  ex  rel.  St.  John's  College  *.  j 

Commissioners  of  Taxes f  10  Hun,  246 81 

People  ex  rel.  Twenty  third  Street  R.  f 

R.  Co.  *.  Commissioners  of  Taxes,  j  95  N.  Y.  554 610 

etc [ 

^'F&f!^^^'^':^^^  \^  Misc.  Rep.  641 445 

People  ex  rel.  Powder  Co.  *.  Feitner. .     41  App.  Div.  544 445 

*.  Fisher 14  Wend.  9 458 

ex  rel.  Wilson  *.  Flynn 72  App.  Div.  67 892,  894 

*.  Gardner.   144  N.  Y.  119 400 

*.  Globe  Mut.  Life  Ins.  Co  ...    91  N.  Y.  174 527 

*.  Hackett 82  App.  Div.  86 560 

*.Hall 8App.Dlv.l5 264 

*.  Home  Insurance  Co 92  N.  Y.  828 214 

ex  rel.  Pumpyansky*.  Keating.    168  N.  Y.  890 418 

*.  Lambier 5  Den.  9 588 


ex  rel.  Delta  Kappa  Epsilon  )  ^^  j^^^  pj^  ^^^^ ^g     g^ 

Society  *.  Lawler ) 

People  *.  Mallory 46  How,  Pr.  281 588 

ex  rel.  Goldey*.  Maxwell i  ««  App.  Div.  265,  267;  affd.,  169 

«     N.Y.608 49 

*.  M'Fadden 18Wend.  896. 144 


Digitized  byCjOOQlC 


TABLE  OF  CASES  CITED.  xxiii 

PAOX. 

People  r.  IfUler ie9  N.  Y.  889 6«0,  617 

ex  rel.  Brooklyn  R.  T.  Co.  «•  1 57  App.  Div.  885 215 

Morgan. > 

People  ex  reL  Ck)lonial  Tnut  Co.  «.  U?  App.  Div.  126;  affd.,  162  N.  Y. 

Morgan. )     654 218 

Peoples.  Most 171  N.  Y.  428.  178 

«.  ifewYorkCen.&H.R.  R.  )28Huii,543 410 

RCo. 3 

Peoples.  Osmond 188  N.  Y.  80,  86 105 


ex  rd.  Manhattan  Savings  Inst.  I  qq  N  Y  48  406 

«.  Otis J 

People  «.  Piereon 50  Hun,  450 857 

exrd.  Jackson  «.  Potter 47  N.  Y.  875 511 


ex  reL  New  York  Hospital  v.  )  ^  ^       386;  afld.,  126  N.  Y.  679.    78 

Puidy ) 

People  V,  Rome,  W.  &  O.  R.  R  Co.. .    108  N.  Y.  95 412 

ex  reL  Young  Men's  Assn.  v.  )  82  App.  Diy.  197,  201;  affd.,  157 

Sayles )  .  N.  Y.  677 76,  78,    81 

Pteple  ex  reL  Jussen  v.  Scannell 51  App.  DIy.  860 882 


V.    Spring  Valley  HydrauUe^^j^  y  888  214   215 

GoldCo ) 

People  ex  rel.  Metropolitan  St.  Ry.  1 174  ^  y  448  .  850 

Co.  «.  Tax  Comrs. ' 

Pteople  e.  Tweed 68N.  Y.  194 144 

«.  Van  Wormer 175N.  Y.  188 400 

«.Weldon IIIN.  Y.569 898 

«.  West 106N.  Y.  298 898 

«.  Williams 149  N.Y.I 898 

exreL  McLaughlins.  Wilson..    88 Hun,  258 198 

Philips  «.  Northern  R.  R.  of  New  Jer- )  02  Hun  288  18 

sey ' 

Pierce  v.  Proprietors  of  Swan  Point  I  ia  r  t  ©27  67 

Cemetery ) 

Pierson  «.  Cronk 18  N.  Y.  St.  Repr.  556 228 

PopetJ.  Kelly 30  App.  Div.  258 148 

Powell  o.  Murray 10  Paige,  256 587 

Pratt©.  D.  H.  M.  P.  Ins.  Co 180  N.  Y.  206 199 

Prayr.  Hegeman 98  N.  Y.  851 578 

Q. 
Quinnv.  Quinn 69  App.  Div.  598 160 

R 

Readv.  Brooklyn  Heights  R.  R.  Co..    82  App.  Div.  508. 89 

Rector,  etc.,  Christ  P.  E.  Church  ^«  IjjgN  Y  488  294 

Mack..... ) 

Redner  «.  Jewett 72N.Y.598 194 


Digitized  byCjOOQlC 


xxiv  TABLE  OF  CASES  CITED. 

PAQE. 

Reed  9.  Home  Savings  Bank 130  Mass.  443,  445 100 

Regina  tJ.  Sharpe 7  Cox  Cr.  Cas.  214 67 

RiggsD.  Pursell 66  N.  Y.  193;  74  id.  870 500,  573 

Ringle  tJ.  Wallis  Iron  Works 149N.Y.439 519 

Robert  Gere  Bank  u.  Inman 24N.  Y.  St.  Repr.  160 46 

Robins  v.  Ackerly 91  N.  Y.  98 258 

Rochester  &C.  T.  R.  Co.  «.  Paviour..     164  N.  Y.  281 336 

Rogers  v.  Jones 1  Wend.  237 258 

Romanoski  v.  Union  Railway  Co 80  Misc.  Rep.  830 85 

Rosenberg  «>.  Salomon 144N.  Y.  92 84 

Rowland  v.  Rowland 40  App.  Div.  607 206 

RulofftJ.  People 45  N.  Y.  213 899 

Ryle  V.  Harrington  14  How.  Pr.  59 45 

S. 

Salter  v.  Burt 20  Wend.  205 8 

Sanders  ^J.  Downs 141  N.  Y.  422 446 

SanfordiJ,  Pollock 105  N.  Y.  450 174 

Sanger  c.  French *.     157  N.  Y.  218 206 

Schun  V.  Brooklyn  Heights  R  R.  Co.     82  App.  Div.  560 85 

Sciolina  v.  Erie  Preserving  Co 151  N.  Y.  50 623 


Scranton    v.    Farmers   &   Mechanics' )  gg  Bttxh  527  280 

Bank  of  Rochester ' 

Seif ter  v,  Brooklyn  Heights  R.  R.  Co.     169  N.  Y.  254 374 

V.  Metropolitan  Street  R.  J  ^g  ^pp  p.^  33^^  333 ^ 


Sesselmann 

Co.. 

Sharpe  u.  Brice 2  Wm.  Black.  942 95 

Shipman  f.  Rollins 98  N.  Y.  311,  825 808 

Simonton  v.  Winter 30  U.  S.  (5  Pet.)  141 167 

Skelton  tJ.  Larkin 82  Hun,  888 141 

Slingerland  v.  International  Contract-  )  aq  a-,^  j\:y  003  259 

ing  Co  J 

Sloan  t?.  Huntington 8  App.  Div.  98 833 

Smedisu.  B.  &  R.  B.  R.  R  Co 88  N.  Y.  13 191 

Smith  V.  City  of  New  York 32  Misc.  Rep.  880 70 

V.  City  of  Rochester 92  N.  Y.  485 260 

V.  GrifTith 8  Hill,  333 220 

V.  Rines 2  Sumn.  854,  355 55 

V.  Wagner 9  Misc.  Rep.  122 12 

Snaith«.  Smith 7  Misc.  Rep.  87 70 

Snyder  «.  Snyder 60  How.  Pr.  868 67 

Sparrow  ^.  Kingman 1  N.  Y.  256 181 

St.  Vincent  Orphan  Asylum  v.  City  o'J.  7a  jq-  y  108                             540  541 

Troy J 

Stanton  v.  Friedman 47  App.  Div.  621 576 

State  «.  Atkinson 40  S.  C.  868 899 

v.Flynn 86N.H.64, d&^ 


Digitized  byCjOOQlC 


TABLE  OF  CASES  CITED.  xxv 


State  «.Kaub 15Mo.  App.  488 899 

ex  rel.  School  District «.  Rice...    82  8.  C.»7 66 

«.  VanTteael 103  Iowa,  6 899 

Bteefelv.  Rothschild 64  App.  Div.  298 620 

Steele  «.  Sturges 5  Abb.  Pr.  442 324 

Stewart  D.  Long  Island  R.  R  Co 102  N.  Y.  601 12 

V,  Sonneborn 98  U.  8.  187,  193,  194 100,  101 

Stoddard  f>.  Lum 159  N.  Y.  265 437 

Stokes  ».  Foote 172  N.  Y.  827 578 

V.  People 53  N.  Y.  164,  174,  175...  98,104,  105 

Stone  c.  Dry  Dock,  etc.,  R.  R.  Co. .. .     115  N.  Y.  104,  111 598 

Streng  v.  Ibert  Brewing  Co 60  App.  Div.  542 208 

Strohm  «.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.    96N.  y.805 208 

Strong  «.  Sproul 68  N.  Y.  497,499 46 

Struppmann  f>.  MuUer 62  How.  Pr.  211 889-345 

Sullivan  o.  Fosdick 10  Hun,  173 506 

Sweet  «.  Noma U2  Civ.  Proc.  Rep.  176;  aflfd.,  45 

<     Hun,  595;  HON.  Y.  668 194 

Sweetland  «.  Buell 164  N.  Y.  541,  552 274 

Swift  ..Staten  Island  Rapid  Transit  K^g^Y^ 598 

K.  R.  Co ••.•.. 1 

T. 

Tayler«.  American  Ribbon  Co 88  App.  Div.  144 676 

Taylor*.  City  of  Yonkera 105 N.  Y.  202 628 

TeilttJ.  Munson 57  N.  Y.  97 131 

Texas  Trunk  R.  Co.  c.  Lewis 81  Texas,  1 324 

Thomas  «.  Sahagan 10  N.  Y.  Supp.  874 71 

«.  Stewart 132  N.  Y.  580 29 

fj.  Union  Railway  Co 18  App.  Div.  185,  189 91 

Thompson  v.  Welde 10  App.  Div.  125 278 

Thurber  v,  Harlem  B.,  M.  &  F.  R.  R.  j 
Q^  .  [OON.  Y.  326 598 

Tilden  v.  Green 130  N.  Y.  29 421 

Townsend  «.  Bell 167  N.  Y.  462 59 

Townshend  v.  Thomson 139  N.  Y.  161 294 

Tragman  ».  littlefield 18  N.  Y.  Supp.  583 587 

Train©.  Holland  Purchase  Ins.  Co....    62  N.  Y.  598 199 

Traphagen  v.  Burt 67  N.  Y.  30 160 

Trask  «.  Sturges 170  N.  Y.  482 121 

Trenton  Banking  Co.  v,  Duncan 86  N.  Y.  228 833 

Trimmt^.Marah 54  N.  Y.  599 500 

Trustees  of  Brookhaven  o.  Strong 60  N.  Y.  56 258 

Tuckeri7.  N.  Y.  C.  &H.  RR.R  Co.    124N.  Y.  309 191 

Tjaonv,  Bauland  Co 68  App.  Div.  310 610 


Digitized  byCjOOQlC 


xxvi  TABLE  OF  CASES  CITED. 

U. 

Uhrig  V.  Williamsburgh  City  Fire  Ins.  > 
^^  _     /  [lOlN.  Y.  862 5«7 

Union  Trust  Co.  v.  Monticello  &  P.  J.  ) 
RCo S«8N.Y  811 89 

Union  Trust  Co.  v,  Bockford,  R.  I.  &  > 
St.L.R.R.Co f6Biss.l97 824 

V. 

Yan  Alstyne  «.  Preday 41  N.  Y.  174 44 

Van  Beuren  «.  Wotherspoon 164  N.  Y.  868 568 

Yarianf.  8te7ens 2  Duer,  687 829 

Yeazey  «.  Allen. 173  N.  Y.  869 492 

Yigus  t.  O'Bannon 118111.884 687 

Yillage  of  Carthage  «.  Frederick 122  N.  Y.  268 861 

Village  of  Port  Henry  f>.  Kidder 89  App.  Div.  640 211 

VoUkommer  «.  Cody 86  App.  Diy.  67 620 

w. 

Walker  «.  Phoenix  Ins.  Co 89  Hun,  888 199 

Wallace  f>.  Straus 118  N.  Y.  288 482 

Walsh  D.  Dwight 40  App.  Div.  618 460 

Wanamaker  t,.  Weaver 1  ^^  ^PP'  ^^^' ^^  ^^  ^'^'  ^'^' 

(     Cas.  86 174 

Warner  «.  Durant 76  N.  Y.  188 422 

Wass  «.  Stephens 128  N.  Y.  128,  128 101 

Waterbury  «.  Cordage  Co 162  N.  Y.  610 40 

Webbc.Buckelew 82  N.  Y.  666 674 

Weber  D.  Third  Ave.  R  R.  Co 12  App.  Div.  612 874 

Wehle  «.  Haviland 69  N.  Y.  448 220 

Weld«.  Walker 180  Mass.  422 68 

WelUngton «.  Kelly 84N.  Y.648 482 

Wells  «.  Seeley 47  Hun,  109 121 

Wendell  D.  Stone 89  Hun,  882 160 

Westfall  «.  Preston 49  N.  Y.  349 446 

Wheeler  D.  Nesbitt 24  How.  (U.  S.)  644,  661,  662 100 

Whiter.  Howard 46 N.  Y.  144 421 

Whitman  t.  City  of  N.  Y 85  App.  Div.  468 686 

1,.  Foley 126N.  Y.  661 869 

Whitney  Arms  Co.  v.  Barlow 63  N.  Y.  62 629 

Wick  V.  Ft.  Plain  &  Richfield  Springs  >       .        _. 
j^  Co  __}27App.  Div.  677,688. 71 

Wickhami).  Hawker 7  M.  &W.  68 268 

Wieland  «.  Delaware  &  Hudson  Canal  > 

Co [167N.  Y.  19 191 

Wiggins  «.  People 98  U.  S.  466,  467 106 


Digitized  byCjOOQlC 


UNITED  STATES  STATUTES  AT  LARGE  CITED,    xxvii 

PAOB. 

WilHams  «.  Mayor 105N.  Y.  419 541 

c.  State 100  Ga.  611 890 

V.  Western  Union  Tel.  Co. . .    98N.  Y.  182 482,  486 

Williamaburgh  Savinga  Bank  v.  Town  ) .  q^  ^  y  455  40 

ofSolon  ' 

WiwirowBki  «.  L.  8.  &  M.  8.  R.  Co.. .    124  N.  Y.  425 191 

Wood  9.  Brown 50  N.  Y.  Super.  Ct.  516 687 

Wray  «.  Pennsylvania  R  R.  Co 19  N.  Y.  St.  Repr.  68 144 

Wright  9.  Qarlinghonse 26  N.  Y.  689 482 

Wynkoop  9.  Wynkoop 42  Penn.  St.  29& 67 

T. 

YorkviUe  Bank  1^.  Zeltner  Brewing )  g^^  -        j^^^  5^3 30^ 

Ca    (N0.I) > 

Yoiing9.Langbein T  ^^°'  ^^^'  14  N.  Y.  Super,  a. 

^161    889.841,847 

Young  «.  Overbaugh 145  N.  Y.  168 160 

Yoang8«.Kent 46  N.  Y.  672,  674 46 

Z. 

Zebley«.  Farmers' Loan  &  Trust  Co..    189  N.  Y.  461 506 

r  79  A.pp.  DiT.  186;  174  N. Y.  247. . .  888 
Zeltner  v.  Zeltner  Brewing  Co j  ^^ 

Zimmerv  Chew 84  App.  Div.  504 45 

Zwack  V.  N.  Y.,  L.  E.  &W.  R.  R- j.  leo  N.  Y.  862 598 

Co , > 


UNITED  STATES  CONSTITUTION  CITED. 


FAGB. 

r.  8.  Const,  5thamendt 897 


UNITED  STATES  EEVISED  STATUTES  CITED. 


FAQB. 

U.  S.  R.  8.§4952et8eq 465,  456 


UNITED  STATES  STATUTES  AT  LAEGE  CITED. 


FAOa.  I  PAOJt. 

26  U.  8.  Stat,  at  Large,  1107..  455,  4561  80 U.  8.  Stat,  at  Large,  568,  §  68, 

I     subd.b 276 


Digitized  byCjOOQlC 


XXVUl 


SESSION  LAWS  CITED. 
NEW  rOKK  CONSTITUTION  CITED. 


PAOB.  j 

Const,  art.  1,  §  6 898-400,  405,  406 1  Const,  art.  7,  §  6. 

Const,  art.  3,  §  18 259  | 


PAGE. 
..    14» 


NEW  YORK  REVISED  STATUTES  CITED. 


PAGE. 

R.  S.,  pt.  3,  chap.  5,  tit.  3,  §§  1, 

2 329-331 

R.  S.728,§5o 422 


PAGE. 

IR.  S.756,§1 244 

2  R.  S.  195,  §  176 328,  341,  845 


GENERAL  LAWS  CITED. 


General  Laws,  chap.  24,  §  4,  subd.  7. 


PAGE. 

74,  78-82 


SESSION  LAWS  CITED. 


PAGE. 

1880,  chap.  320,  §  10. . .  422 

1837,  "   182  536,  537 

1847,  "  426,  as  amd 13&-141 

1847,  "  426.  §57,  as  amd..  140,  141 

1847,  "  426,  §  57,  subd.  25. . . .  140 

141 

1847,  '*  426,  §58,  as  amd..  140,  141 

1848,  "  140 146 

1848,  "  207 146 

1848,  "  319,  asamd 75 

1850,  "  140 148 

1851,  "  72 146 

1852,  "  277 345 

1853,  "  244 146 

1854,  "  402,  §20 70 

1855,  "  122 146 

1857,  "  98 146,  147 

1857,  "  98,  §1 147 

1857,  "  280 148,  147 

1857,  '*  763 470,  478 

1860,     37 146,  147 

1860,  "  860 13S-137 

1861,  "  46 146,  147 


PAGE. 

1862,  chap.  90 146 

1862,  "  225 150,  162,  153 

1862.  "  225,  §1 150 

1862,  *'  225,  §2 151 

1863,  "  236 147,  148 

1865,  *'  60 148 

1865,  "  250 148 

1868,  "  355,  as  amd..  148,  161-154 

1868,  "  355,  §§1,2 151 

1868,  '*  356,§  3 162 

1868,  "  718 148 

1868,  "  850 148 

1870.  '•   137,§99 532 

1870,  "  458 140,  141 

1870,  "  458,  §1 140 

1870,  '*  458,  §  14,  subd.  4.  140,  141 

1870,  "  487 151,  152,  154 

1871.  "     188 70 

1871,  "  574,  §6 682 

1871,  "  857 148 

1872,  "  864 148 

1878,  "  835,§91 467 

1873,  "  885,  §116 466 


Digitized  byCjOOQlC 


SESSION  LAWS  CITED. 


XXIX 


1873,  chap. 
1878,      " 
1880.      " 

1880.  " 

1881,  " 


1882, 


1882, 
1882, 
1882, 
1888, 
1884, 
1884, 
1885, 
1885, 
1885, 
1885, 
1885, 
1885, 
1886. 
1886, 
1887, 
1887. 
1887, 
1887, 
1887, 
1887, 
1888, 


1890, 
1890. 
1890, 
1890, 
1890, 
1890, 
1890, 
1890, 
1890, 
1890, 
1890, 
1890, 
1890, 
1890, 
1880, 
1890, 
1891, 
1891, 
1802, 


757, 
542, 
542, 
861 
410, 
410, 
410, 
410. 
410, 
410, 
354, 


584. 
181, 
342. 
342, 
456. 
499. 
499. 
409. 
503. 
666. 
566, 
628. 
716, 
716, 
720. 
588, 
217. 
550. 
565, 
565, 
565, 
565, 
565. 
565, 
565, 
565, 
565, 
665, 
565, 
567, 
568, 
668, 
669, 
210. 


§26. 


PAGE. 
148 

§22 466 

§§1,8 214.  215 

§4. 214 

214,  215 

§68 466 

§64 467 

§427 857 

§  498 858,  861 

§499 857 

§688 408,  404 

§18 112 

289 

548 

§83.  subd.  5 127 

...   514.  515 

§4 515 

§28 857 

543 

§4 544 

857 

548 

857 

....  857 

....  259 

....  544 

....  548 

857 

aaamd 54 

162-154 

544 

as  amd 279,  409 

§4,  subd.  6 290 

§12 285,287-290 

§§60-68 266 

§62 266,  622 

§68 286,288-291 

§78 19 

§104. 414 

§157 409 

§160 410 

§162 410 

as  amd 179 

§89 222,  278 

§90 228 

§167 84 

471 

544 

544 


1892,  chap. 


1892. 
1892, 


1892. 
1892, 
1892, 
1892. 
1892, 
1892, 
1892, 

1892, 
1898, 


§§  1,  4,  6. 
§6 


1898, 


1898, 
1893, 
1898, 
1894, 
1894. 
1894, 
1895, 
1895, 
1895, 

1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 


PAoa. 

275 857,  858,  861 

488,  art.  9....  256,258,  260 

261 

488,  §212etseq 257 

260-264 
488,  §215(217)....  261,  264 

265 

488,§277 259 

678 857 

676 285,290,410,  414 

677,  §a7 8 

688,§72 168 

687,  §§15,16 426 

688,§8 408 

688,  §  23 427,  488-486 

488,  489 

688,  §60 427,488-485 

289 287,  289 

289.  §  1 288,  290,  291 

888,  art.  2 148 

888,  §§  20,  22,  28,  as 

amd 142,  148 

388,  §87 148,  144 

896 544 

488 19 

701 428 

207 544 

447 8 

449 22 

895 256,  258 

672 426 

974..  256,  258,  260,  261,  264 
265 

112,  as  amd 621,  622 

112,§11 509 

112,  §11,  subd.  1..  509,  511 
112,  §11,  subd.  7..  510,  611 

112,  §  17.  subd.  8 286 

112,  §  81 286-238,  622 

819 256-258,  260 

547,§82 554,  555 

647,  §224..' 159,160 

547,§234, 159 

647,§241 244 

618,  §1 849,  850 

886 408,  404 

908 442,444,  446 

908,  art.  2 448 

908,§8 442 


Digitized  byCjOOQlC 


XXX 


SESSION  LAWS  CITED. 


1896,  chap. 

1896,  " 

1896,  *' 

1896,  " 

1896,  " 

1896,  " 

1896,  " 

1896.  " 

1896,  " 

1896,  '* 

1897,  •' 
1897.  " 
1897,  " 
1897,  " 
1897,  " 
1897.  " 
1897,  " 
1897,  •' 
1897,  '* 
1897,  " 
1897,  '' 
1897,  " 
1897,  " 
1897,  " 
1897,  " 
1897,  - 
1897.  " 
1897,  " 
1897,  " 
1897,  ** 
1897.  " 
1897.  *' 
1897,  " 
1897,  '* 
1897,  '* 
1897,  " 
1897.  " 
1897,  " 
1897,  •* 
1897,  •* 
1897,  " 
1897,  " 

1897,  " 

1897,  " 

1897,  " 

1897,  *' 

1897,  ** 

1897.  *' 


908. 
908. 
908, 
908, 
908. 
908. 
908. 
908, 
908, 
908, 
812. 
812, 
871. 
378 
378. 
878, 
878, 
878, 
878, 
878, 
878, 
878, 
878, 
378, 
378, 
378, 
378, 
378, 
378, 
378, 
378, 


384. 
415. 
415, 
415, 
415, 
417, 
417. 
418. 
418, 
418, 

418. 
418, 
418, 
710. 
754. 
764, 


PAGE. 

§  4,  8ubd.  7. .  74,  78-82 

§7 442-446 

§8 448 

§20 448 

§21 443-446 

§§  24.  25 213 

§139 293.  294 

§182....  212,  215,  216 
§187a...  212-214,  216 

§202 218 

.  236-238,  622 

§22 236-238,  622 

74,  78-82 

293,  294 

22,  108,  359,  544 

§1 611 

§4 611 

§456 112 

§524 545.  547 

§525 545-547 

§566 611 

§  573.  subd.  2..544-546 

§586 545 

§588 645 

§610....  401.  402.  404 
§  647. . . .  859,  861,  362 

§  790 23,  24 

§§889,892 443 

§1536 108.  Ill 

§1543 112 

§1611 611 

§1 449 

433 

357-361 

§66 358 

§82 358 

§90 858 

§2 554,  555 

§25 496 

614,  515.  518 

§9 515 

§  9,  subds.  4.  5. . .  515 
516 

§9.  subd.  7 519 

§10 605 

§22 617 

544 

266.  288-290,  622 

§8 288.  290 


PAGE. 

1898.  chap.  186 112 

1898.  *'  520. 266 

1899.  '*  226 266 

1899,  "  359 266,  622 

1899,  ' •  690. .  .448-451,  466,  456.  460 

1899.  ''  690.  §  1 .  ..449-451, 455.  456 

460 

1899,   *  703 278 

1899,  '•  712 448 

1900,  •*  20,§203 256 

1900,  "  101 143 

1900,  "  451 247,  248 

1900,  "  477 163 

1900.  *'  512 443 

1900.  '*  5^3 205 

1900,  "  739 286,290 

1901.  "  132 213 

1901,  "  159 448 

1901  •*  354 485 

1901.  •'  854,  §5 4a5 

1901.  *'  409 572 

1901.  "  429 143 

1901,  "  466 51,53,  67 

1901,  •*  466,  §883 547 

1901,  "  466,  §391 547 

1901,  •'  466,§407 360 

1901,  "  466.§419 467,468 

1901,  "  466,  §  469,  subd.  5 646 

1901,  "  466,  §528 646 

1901,  "  466.  §631 546 

1901,  "  466,  §610 402,404 

1901,  "  466,  §790 23,  24 

1901,  "  466,  §§  889,  892 443 

1901,  "  466,  §1068 52.  56 

1901,  "  466,  §1089 52,  66 

1901,  "  466.  §  1090 48,  52-54 

1901,  "  466,  §  1101. .  48-50,  53,  56 

1901,  *•  466,  §  1554 465-467 

1901,  "  507 168 

1901,  "  507,  §  10 168,  165 

1901,  "  516 163 

1901,  •'  535 £13 

1901,  "  643 256 

1901,  **  550 214 

1901,  "  656 143 

1901.  "  718 52.     56 

1902.  '*  376 622 

1903.  •'  115 509-512 


Digitized  byCjOOQlC 


SECTIONS  OF  CODE  CRIM.  PROC.  CITED.       xxxi 


SECTIONS  OF  THE  CODE  OF  PROCEDURE  CITED. 


Code  Proc.  g  119 840 1  Code  Proc.  §  448. 

§128 84| 


PAOB. 

389,  880 


SECTIONS  OF  THE  CODE  OF  CIVIL  PEOCEDURE  CITED. 


PAOB. 

CodeCP.g  431 604 

§  452 88-85,  487 

§  479 604 

§  500 108 

§  519 46 

§  543 580 

g  544  338 

§  546 148 

§  549 ...  194,  195.  579,  580 

§  557 579.  580 

§  558 579.  680 

§  C73 194 

5  677 831 

I  73C 85 

§  780 388 

§  805 676 

§  820 317 

§  829. .  6. 368, 369, 481.  482 
587 

g  873,  8ubd.  7 576 

8  983 66 

§  999 96 

gl033 68 

gl307 330 

gl379 133,856.  415 

gl801 393 

^1358 393 


PAOB. 

Codec.  P.  gl487 194,  195 

§1633 394 

gl688 470,  471 

§§1688-1650 470 

§1645 470,  474 

§1709...' 84.  85 

§1810,  Bubd.  8 888 

§1886 3,      3 

§  1903 477 

§1904 477,  478 

§  1998 413 

§1994 ...409,  413 

194 

!,  subds.  4,  6 194 

§3070 409 

§3478 374 

§3606 573 

§  3783 803,  305,  807 

305 

40,    41 

§  8358,  subd.  3. ...  40,  41 
§8348,  Bubds.  9, 10....  195 
i§  8367-3884. .  367,  388,  389 

§8861 388 

§8871 309 

§8375 209 

§8413 69.517  606 


SECTIONS  OF  THE  CODE  OF  CRIMINAL  PROCEDURE 

CITED. 


OodeCr.P.§  375. 
§384 


PAOB. 


Coded. P. §  838. 
§881. 


89S 


Digitized  byCjOOQlC 


xxxu 


RULES  CITED. 


SECTIONS  OF  THE  PENAL  CODE  CITED. 


Penal  Code,  §§  17-19 599,  600 

§844a 891,892,  894 

896 


PAOB. 

Penal  Code,  §  844b 894 

§528 560,  562 

§675 170,  172 


RULES  CITED. 


PAGE.  I  PAOB. 

General  Rules  of  Practice,  rule  82. .  568 1  General  Rules  of  Practice,  rule  88. .  564 

564  General  Rules  of  Practice,  rule  41 . .  270 


Digitized  byCjOOQlC 


Casjes 


DBTBBMUIKD  IN  THB 


SECOND    DEPARTMENT 


JS  THE 


APPELLATE   DIVISION, 
itttue^  1908.* 


James  A.  Nichols  and  Others,  Eespondents,  v,  Edwabd  J. 
Moijouohney  and  Michael  Molouohney,  Jb.,  as  Surviving 
ExecntorSy  etc.,  of  Michael  Molouohney,  Deceased,  Appellants. 

StipukUion  "  that  the  eoett  of  the  rrference  are  to  be  taxed  as  the  costs  of  the  ease  " — 
fthai  is  eowred  thenby — a  claimant  wTio  has  not  presented  his  claim  within  the  time 
prescribed  cannot  recover  costs  —  disbursements  must  rest  on  an  aUotoance  of  costs. 

An  action  broaght  against  the  execators  of  a  decedent  in  their  representative 
capacity,  to  recover  for  goods  alleged  to  have  been  sold  and  delivered  by  the 
plaintiffs  to  the  decedent  was,  by  a  stipulation,  referred  to  a  referee  to  hear, 
try  and  determine.  Upon  the  trial  it  was  stipulated  "  that  the  costs  of  the 
reference  are  to  be  taxed  as  the  costs  of  the  case." 

Meld,  that,  as  the  plaintiffs'  claim  had  not  been  presented  within  the  time  lim- 
ited by  the  published  notice  to  present  claims,  the  plaintiffs  were  not  entitled 
to  the  costs  of  the  action; 

That  the  term  '*  costs  of  the  reference,"  as  used  in  the  stipulation,  meant  the 
ordinary  expenses  incident  to  the  reference,  namely,  disbursements,  referee's 
fees,  witness  fees  and  other  proper  charges; 

That,  as  costs  could  not  be  allowed,  the  plaintiffs,  notwithstanding  the  terms  of 
the  stipulation,  were  not  entitled  to  recover  for  disbursements,  for  the  reason 
that  a  recovery  of  the  disbursements  cannot  stand  except  upon  the  foundation 
of  a  recovery  of  costs. 

Babtlett  and  Jbnkb,  JJ.,  dissented. 

Appeal  by  the  defendants,  Edward  J.  Molonghney  and  another, 
as  sorviving  executors,  etc.,  of  Michael  Moloughney,  deceased,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered 

*  The  other  cases  of  this  term  will  be  found  in  volume  84  App.  Div.— >  [Rep. 
App.  Div.— Vol.  LXXXY.        1 
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in  the  oflSce  of  the  clerk  of  the  county  of  Kings  on  the  3d  day  of 
July,  1902,  upon  the  report  of  a  referee. 

George  S.  Hamlin  and  Andrew  M.  ClutSj  for  the  appellants. 

A.  Dieiois  and  Henry  D.  JSbtchkisSy  for  the  respondents. 

Hooker,  J. : 

This  is  an  action  brought  against  the  executors  of  the  estate  of 
one  Michael  Molonghney  for  goods,  wares  and  merchandise  sold 
and  delivered.  The  plaintiffs  were  wholesale  grocers,  and  they 
claim  to  have  sold  their  wares  during  a  portion  of  the  years  1897 
and  1898  to  the  defendants'  testator,  who  was,  as  they  say,  the 
owner  and  proprietor  of  a  store  at  Bath  Beach.  The  defendants 
very  strongly  contend  that  after  the  fire  which  consumed  the  testa- 
tor's old  store  building  at  Bath  Beach,  the  building  was  run  by  one 
of  the  sons  of  the  testator.  The  referee  has  found  upon  conflicting 
evidence  that  the  goods  were  sold  and  delivered  to  the  testator  and 
that  his  estate  is  liable.  With  this  finding  we  are  not  disposed  ta 
interfere.  There  was  in  our  opinion  abundant  evidence  to  justify 
it,  although  some  of  the  evidence  oflEered  upon  behalf  of  the  defend- 
ants might  well  cause  a  trial  court  or  referee  moments  of  doubt. 

We  have  carefully  examined  the  scores  of  exceptions  taken  by  the 
defendants ;  most  of  them  were  taken  to  rulings  of  the  referee  sus- 
taining objections  to  questions  which  called  for  conclusions  of  the  wit- 
nesses. These  were  not  error.  We  think  some  of  the  exceptions 
were  well  taken,  but  our  examination  of  the  record  convinces  us 
that  in  all  of  those  cases  the  evidence  sought  to  be  introduced  and 
which  was  erroneously  excluded  from  the  case,  was  later  supplied 
by  one  side  or  the  other  before  the  close  of  the  evidence.  The 
record  impresses  us  that  both  parties  had  a  full  and  fair  hearing. 

During  the  trial  it  was  stipulated  "  that  the  costs  of  the  reference 
are  to  be  taxed  as  the  costs  of  the  case,"  and  the  referee  in  his  decision 
found  as  matter  of  law  that  the  plaintiffs  were  entitled  to  enter  a 
judgment  which  should  include  the  necessary  disbursements  of  the 
plaintiffs  since  the  order  of  reference,  to  be  taxed  as  costs  of  the 
case.     The  defendants  excepted  to  tliis  conclusion  of  law. 

Section  1836  of  the  Code  of  Civil  Procedure  does  not  permit  us 
to  sustain  this  conclusion  of  the  referee.     The  section,  as  far  as  it  is 
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important  here,  reads  as  follows  :  ^^  Where  it  appears  in  a  case  specie 
fied  in  the  last  section  (one  where  judgment  for  a  snm  of  money  only 
is  rendered  against  an  executor  in  an  action  brought  ag^st  him  in 
his  representative  capacity)  that  the  plaintifiE's  demand  was  presented 
within  the  time  limited  by  a  notice  published  as  prescribed  by  law, 
requiring  creditors  to  present  their  claims  and  that  the  payment 
thereof  was  unreasonably  resisted  or  neglected,  *  *  *  the  court 
may  award  costs  against  the  executor  *  *  *."  The  notice  to 
creditors  was  dated  the  12th  of  July,  1898,  and  they  were  required 
to  exhibit  their  claims  and  vouchers  thereof  on  or  before  the  22d 
day  of  January,  1898.  Plaintiffs'  claim  was,  however,  not  verified 
until  the  7th  day  of  March,  1899,  and  under  the  provisions  of  that 
portion  of  the  section  which  we  have  just  quoted,  they  were  not 
entitled  to  costs  of  this  action.  The  reference  was  an  ordinary 
reference  to  hear,  try  and  determine,  made  upon  stipulation  in 
an  action  commenced  by  summons  in  the  Supreme  Court.  This 
require  a  study  of  the  exact  language  of  the  stipulation.  That 
refers  to  the  "  costs  of  the  reference  "  and  provides  that  they  are 
to  be  taxed  as  costs  of  the  case.  The  term  "  costs,"  as  applied  to 
a  reference  of  this  character,  has  no  defined  legal  meaning ;  our 
attention  has  not  been  directed  to  any  such  language  in  the  Code  of 
Civil  Procedure.  "We  think  that  the  import  of  these  words  as  used 
by  counsel  was  the  ordinary  expenses  incident  to  a  reference,  namely, 
disbursements,  referee's  fees,  witness  fees  and  other  proper  charges, 
as  upon  the  trial  of  a  case,  and  that  consequently  the  stipulation 
meant  that  the  disbursements  and  expenses  of  the  reference  should 
be  taxed  as  part  of  the  costs  of  the  case. 

If  we  are  right  in  this  the  referee  erred  in  hia  finding,  because  it 
being  improper  to  tax  costs,  it  was  impossible  to  tax  disbursements, 
for  the  latter  cannot  stand  except  upon  the  foundation  of  the  former. 

The  judgment  should,  therefore,  be  modified  by  striking  out  all 
reference  to  disbursements,  and  as  modified  affirmed,  without  costs 
of  this  appeal. 

Goodrich,  P  J.,  and  Hibschbebg,  J.,  concurred ;  Bartlett  and 
JsNKs,  JJ.,  voted  for  affirmance. 

Judgment  modified  in  accordance  with  opinion  of  Hooksb,  J., 
and  as  modified  affirmed,  without  costs. 
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Elizabeth  Motz,  as  Executrix,  etc.,  of   Jacob  Motz,  Deceased, 
EespoiideDt,  v.  Geoboe  Motz  and  Mabt  Motz,  Appellants. 

Testimony  as  to  tramaetioM  mth  a  decedent — how  far  the  givinff  of  tetHmonp  by 
the  executrix  gueUifiee  a  daimarU  to  testify  in  retpect  thereto — her  stcUemewt  on 
cro$8-examination  not  considered. 

In  an  action  brought  by  Elizabeth  Motz,  as  executrix  of  her  husband,  Jacob  Motz, 

against  her  son,  George  Motz,  and  his  wife,  Mary  Motz,  to  recover  moneys  which 

the  defendants  were  alleged  to  have  received  from  the  testator,  the  plaintiff 

testified  that  the  defendant  Mary  Motz  delivered  to  the  testator,  in  her 

presence,  the  following  writing: 

"CoLUBGE  Point,  L.  L,  Sept.  27,  '99. 

"We  the  undersigned  certify  that  we  received  from  Mr.  Jacob  Motz  $800  for 

one  house  and  |1,500  for  the  other,  making  a  total  of  11,800,  paying  4  per 

cent  interest. 

"GEORGE  MOTZ. 

"  MARY  MOTZ." 

The  plaintiff  also  testified  that  the  said  Mary  Motz  then  said  that  the  writing, 
which  was  found  among  the  testator's  papers  after  his  death,  was  for  *'  the 
$1,800  at  fom-  per  cent." 

The  plaintiff  further  testified  that  she  heard  a  conversation  between  her  husband 
and  the  defendant  George  Motz  about  a  mortgage,  and  testified  thereto  as  fol- 
lows: "My  husband  said  that  George  Motz  should  make  a  mortgage  for  the 
|1,800  at  4  per  cent.  *  *  *  He  said  he  had  no  money,  but  as  soon  as  he  had 
money  "  —  to  pay  for  drawing  the  mortgage  —  "he  would  make  it  " 

On  cross-examination  she  testified  without  objection  that  she  knew  of  moneys 
that  her  husband  gave  to  the  defendant  George  Motz,  and  was  always  present 
when  such  moneys  were  given;  that  she  could  not  remember  the  exact  occa- 
sions, but  that  these  transactions  were  always  in  her  presence,  at  her  home. 

Eeld,  that  it  would  have  been  competent  for  the  defendant  George  Motz,  on  his 
direct  examination,  to  testify  in  relation  to  the  conversation  between  himself 
and  the  deceased  wherein  the  matter  of  drawing  the  $1,800  mortgage  was  dis- 
cussed, but  that,  as  this  was  the  only  transaction  between  the  deceased  and  the 
defendant  Georg3  Motz,  to  which  the  executrix  testified  on  her  direct  examina- 
tion, it  was  incompetent  for  the  said  George  Motz,  upon  his  direct  examina- 
tion, to  answer  the  following  questions:  "Did  you  have  any  money  trans- 
actions with  your  father?"  "  Did  your  father,  in  the  presence  of  your  mother, 
hand  you  moneys  as  she  testified  to?"  and  also,  "Was  she  present  on  any 
occasion  when  your  father  handed  you  any  money?  " 

That  the  testimony  given  by  the  executrix  in  respect  to  the  transaction  referred 
to  in  the  last  two  questions,  having  been  given  upon  cross-examination,  could 
not  be  said  to  have  been  in  her  own  behalf,  within  the  meaning  of  the  exception 
contained  in  section  829  of  the  Code  of  Civil  Procedure. 
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Appeal  bj  the  defendante,  Oeorge  Motz  and  another,  from  a 
jadgment  of  the  County  Court  of  Queens  county  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Queens 
on  the  8th  day  of  February,  1902,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  3d  day  of 
March,  1902,  denying  the  defendants'  motion  for  a  new  trial  made 
opon  the  minutes. 

John  J.  Gleason,  for  the  appellants. 

Clarence  Edwards  and  Clinton  B.  Smithy  for  the  respondent. 

Hooker,  J. : 

This  is  an  action  by  an  executrix  to  recover  for  moneys  had  and 
received  from  the  testator,  her  husband.  She  testifies  that  the 
defendant  Mary,  the  wife  of  the  defendant  George  Motz,  gave  a 
writing  to  the  testator  in  her  presence  and  said  it  was  for  "  the 
$1,800  at  4  per  cent."  The  writing  was  found  among  the  papers  of 
the  testator  after  his  decease,  and  reads  as  follows  : 

"  College  Point,  L.  I.,  Sept.  27,  '99. 

"  We  the  undersigned  certify  that  we  received  from  Mr.  Jacob 

Motz  $300  for  one  house  and  $1,500  for  the  other,  making  a  total 

of  $1,800,  paying  4  per  cent  interest. 

"GE0E6E  MOTZ. 

"  MAE Y  MOTZ." 

The  plaintiff  further  says  that  she  heard  a  talk  between  her  hus- 
band and  the  defendant  George  Motz  about  a  mortgage.  Her 
evidence  on  that  subject  is  as  follows:  ^^My  husband  said  that 
George  Motz  should  make  a  mortgage  for  the  $1,800  at  4  per  cent. 
*  *  *  He  said  he  had  no  money,  but  as  soon  as  he  had  money  " 
—  to  pay  for  drawing  the  mortgage  —  "he  would  make  it."  It 
appears  that  the  last  interest  defendant  George  Motz  paid  was 
thirty- six  dollars,  on  July  4,  1900.  On  cross-examination  she  testi- 
fied without  objection  that  she  knew  of  moneys  that  her  husband 
gave  to  the  defendant  George  Motz,  and  was  always  present  when 
sach  moneys  were  given ;  that  she  could  not  remember  the  exact 
occasions,  but  that  these  transactions  were  always  in  her  presence,  at 
her  home. 
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At  the  close  of  the  plaintiffs  case  separate  motions  were  made  by 
each  of  the  defendants  for  dismissals  as  to  them  respectively.  These 
motions,  we  think,  were  properly  denied. 

Upon  his  direct  examination  the  defendant  Gteorge  Motz  was 
asked  :  "  Did  you  have  any  money  transactions  with  your  father  %  '^ 
This  was  objected  to,  the  objection  was  sustained  and  the  defendants 
excepted.  This  question  was  too  broad  to  be  competent.  Judge 
O'Brien,  speaking  for  the  court  in  Martin  v.  Hillen  (142  N.  F. 
140)  says:  "Section  829  (Code  of  Civil  Procedure)  recognizes  the 
right  of  a  party,  suing  as  executor  or  administrator,  to  testify  in 
his  own  behalf  to  a  personal  transaction  or  communication  between 
the  witness  and  the  deceased,  if  it  is  otherwise  competent.  In  that 
case  the  adverse  party  may  also  testify  against  the  executor  or 
administrator,  but  the  testimony,  if  it  involves  a  personal  transac- 
tion or  communication  with  the  deceased,  must  be  confined  strictly 
to  the  same  transaction  or  communication  to  which  the  executor  or 
administrator  has  already  testified  in  his  own  behalf."  Had  the 
witness  been  able,  it  would  have  been  competent  for  him  to  have 
testified  in  relation  to  the  transaction  between  the  deceased  and  the 
defendant  George  Motz,  where  the  matter  of  drawing  the  $1,800 
mortgage  was  discussed,  but  as  this  was  the  only  transaction  between 
the  deceased  and  the  defendant  George  to  which  the  executrix 
testified  on  her  direct  examination,  it  was  incompetent  for  George 
Motz  to  testify  as  to  the  character  of  any  other  transaction  he  had 
with  the  deceased.  The  witness  was  the  son  of  the  deceased,  and 
must  naturally  have  had  other  transactions  or  communications  with 
his  father.  The  same  witness  was  also  asked  on  his  direct  examina- 
tion :  "  Did  your  father,  in  the  presence  of  your  mother,  hand  you 
moneys  as  she  testified  to  ? "  and  also :  "  Was  she  present  on  any 
occasion  when  your  father  handed  you  any  money  ? "  These  ques- 
tions were  excluded,  and  we  believe  the  ruling  of  the  trial  court 
to  be  correct.  It  is  true  that  the  plaintiff  testified  that  her  hus- 
band handed  moneys  to  the  defendant  George  Motz,  but  this  evi- 
dence was  elicited  on  her  cross-examination.  The  language  of  the 
exception  in  the  statute  is,  "where  the  executor  *  *  *  is 
examined  in  his  own  hehalf^  *  *  *  concerning  the  same  trans- 
action or  communication.''  In  relation  to  this  transaction  she  can. 
not  be  said  to  have  been  examined  in  her  own  behaif,  and  the 
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defendants  should  not  be  permitted  to  open  the  door  in  this  manner. 
The  case  of  Coming  v.  Walker  (100  N.  T.  647)  is  in  point  and 
controlling  on  this  proposition.  The  other  rnlings  of  the  court 
upon  questions  of  admissibility  of  evidence  in  this  connection  must 
be  approved  upon  the  same  grounds. 

We  are  of  opinion  that  none  of  the  other  exceptions  presents  any 
error,  and  that  the  judgment  and  order  of  the  County  Court  should 
be  affirmed,  with  costs. 

Baktlett,  Woodwabd,  Hibsohbbbo  and  Jenes,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


Fannie  C.  Rteb,  as  Administratrix,  etc.,  of  Benjamin  Ryeb, 
Deceased,  Respondent,  v.  The  Peudential  Insurance  Company 
OF  Amekica,  Appellant. 

Life  insurance  pdieff — token  the  time  of  suing  thereon  expires  on  Sunday  an  action 
may  be  hrougM  on  the  next  day  —  a  toaiverofa  condition  as  to  ths  time  cf  payment 
of  a  premium  must  be  pleaded — judicial  notice  taken  of  the  days  of  the  toeek. 

Where  a  policy  of  life  insurance  provides  that  no  action  can  he  maintained 
thereon  unless  commenced  within  six  months  after  the  death  of  the  insured, 
who  died  April  27,  1901,  and  the  27th  day  of  October,  1901,  falls  on  Sunday, 
an  action  on  the  policy,  commenced  October  28,  1901,  is  seasonably  brought. 

Where  the  complaint  in  an  action  upon  a  policy  of  life  insurance  alleges  due  per- 
formance by  the  plaintiff  of  all  the  terms  and  conditions  of  the  policy,  and  fails 
to  allege  a  waiver  by  the  defendant  of  any  of  such  terms  or  conditions,  the 
plaintiff  is  not  entitled  to  introduce  evidence  establishing  a  waiver  by  the 
defendant  of  a  condition  of  the  policy  relative  to  the  effect  of  a  failure  to  pay 
the  premiums  at  the  time  specified  in  the  policy. 

Judicial  notice  will  be  taken  that  a  certain  day  of  a  month  falls  on  Sunday. 

Appeal  by  the  defendant.  The  Prudential  Insurance  Company  of 
America,  from  a  judgment  of  the  City  Court  of  the  city  of  Yonkers 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
said  court  on  the  17th  day  of  September,  1902,  upon  the  verdict  of 
a  jury,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
19th  day  of  September,  1902,  denying  the  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 
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Ralph  Earl  Primey  Jr.j  for  the  appellant. 

F.  X.  Donoghue^  for  the  respondent. 

Hooker,  J. : 

The  defendant  appeals  from  a  judgment  in  plaintiff's  favor  and 
from  an  order  denying  defendant's  motion  for  a  new  trial.  The 
action  was  by  the  plaintiff  as  administratrix  of  the  estate  of  her 
husband  against  the  defendant,  based  upon  a  policy  of  life  insui^ 
ance  issued  to  the  husband  in  his  lifetime  by  the  defendant  insur- 
ance company,  payable  to  his  estate.  The  defendant  strongly  insists 
on  this  appeal  that  the  judgment  should  be  reversed  because  the 
action  was  not  commenced  within  the  six  months'  limitation  provided 
for  in  the  policy  of  insurance.  One  of  the  provisions  of  the  policy 
was  that  no  suit  or  action  at  law  or  in  equity  should  be  maintained 
unless  commenced  within  six  months  after  the  decease  of  the  pereon 
insured  under  the  policy,  and  it  was  expressly  agreed  therein  that 
should  such  suit  or  action  bo  commenced  after  the  expiration  of  said 
six  months,  the  lapse  of  time  should  be  deemed  conclusive  evidence 
against  the  validity  of  the  claim,  any  statute  of  limitation  to  the 
contrary  notwithstanding.  It  is  clear  from  the  record  that  the 
insured  died  on  the  27th  day  of  April,  1901,  and  that  the  action 
was  commenced  on  the  twenty-eighth  day  of  October  in  the  same 
year.  The  27th  day  of  October,  1901,  fell  on  Sunday,  and  of  this 
fact  the  court  will  take  judicial  notice,  although  there  was  no  proof 
in  the  record  upon  that  subject.  The  plaintiff  had  the  whole  of 
Monday,  the  twenty-eighth  day  of  October,  in  which  to  commence 
her  action,  and  it  was,  therefore,  begun  in  time.  {Salter  v.  Burty 
20  Wend.  205 ;  Commercial  Bank  of  Kentucky  v.  Yarnum^  49 
N.  Y.  269,  279;  Griggs  y.  Guinn,2Q  Abb.  N.  C.  U6,  note  1.) 
While  the  Statutory  Construction  Law  cannot  be  held  in  every  case 
to  be  applicable  to  the  construction  of  contracts,  yet  it  is  instructive 
to  refer  to  section  27  of  that  act  (Laws  of  1892,  chap.  677,  as  amd. 
by  Laws  of  1894,  chap.  447),  treating  of  time,  which  provides  tlie 
same  rule  for  the  construction  of  statutes  as  the  cases  just  cited  do 
in  respect  to  contracts. 

Several  questions  were  presented  by  the  warranties  made  by  the 
insured  in  the  original  application  and  upon  the  application  for  the 
revival  of  his  insurance,  but  these  were  all  questions  of  fact  upon 
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which  there  was  abundant  evidence  to  sastain  the  jary's  findings^ 
and  no  error  was  presented  in  respect  thereto. 

A  more  serioas  qnestion  arises,  however,  npon  the  exceptions  of 
the  defendant  to  the  ruling  of  the  trial  court  in  receiving  evidence 
of  waiver  by  the  defendant  of  default  in  payment  of  premiums  due. 
The  policy  wliich  had  been  introduced  in  evidence  provided  that 
the  weekly  premium  stated  in  the  schedule  should  be  paid  to  the 
company  or  its  agent  every  Monday  during  the  continuance  of  the 
contract,  and  that  the  policy  should  be  void  if  the  said  weekly 
premium  should  not  bo  paid  according  to  the  terms  of  the  contract. 
The  complaint  distinctly  alleged  that  the  deceased  duly  complied 
with  all  the  provisions  and  agreements  contained  in  the  policy  to  be 
kept  and  performed  by  him,  and  the  answer  specifically  denied  that 
allegation  of  the  complaint.  It  was  stipulated  upon  the  trial  that 
the  payments  of  premium  were  regularly  made  after  the  issuance  of 
the  policy  up  to  the  4th  day  of  February,  1901.  Upon  direct 
examination  the  plaintiff  was  asked  when  the  payment  which  was 
due  February  eleventh  was  actually  made.  To  this  question  the 
defendant  objected  on  the  ground  that  the  evidence  was  inadmissible 
tinder  the  allegations  of  the  complaint,  which  alleged  due  perform- 
ance by  the  plaintiff  of  all  the  terms  of  the  conditions  of  the  policy, 
and  fails  to  allege  a  waiver  by  defendant  of  any  of  its  terms  or  condi- 
tions. Objection  was  further  made  to  any  evidence  of  the  payments 
of  premiums  at  times  other  than  the  exact  date  specified  in  the 
policy  and  the  acceptance  thereof  by  the  defendant  upon  the  same 
grounds.  The  court  ruled  that  as  the  premiums  had  been  regularly 
paid  for  a  period  of  nearly  seven  years,  to  the  fourth  of  February, 
if  a  few  payments  were  made  after  the  time  specified  in  the  policy, 
and  were  received  by  the  company,  the  contract  was  substantially 
complied  with ;  that  the  non-compliance  was  too  trifling  to  be  con- 
sidered a  non-performance,  and  that  the  defendant  waived  any  irreg- 
ularity as  to  the  payments  by  accepting  the  money  after  the  default. 
It  was  distinctly  provided  in  the  contract  of  insurance  that  the  same 
should  be  void  if  the  payments  were  not  made  upon  the  premium 
days,  and  as  to  any  payment  made  after  these  days,  accepted  by  the 
company,  the  only  proper  construction  is  that  the  company  waived 
the  provisions  of  the  policy.  The  rule,  however,  is  well  settled  that 
under  allegations  of  performance  proof  of  waiver  of  the  exact  terms 
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of  the  contract  is  not  admissible  and  that  the  trial  should  be  con-> 
ducted  and  conclusions  reached  according  to  the  pleadings  and  the 
proofs.  This  is  the  rule  laid  down  in  Beecher  v.  Schuhach  (1  App. 
Div.  359 ;  affd.  on  opinion  below,  158  N.  Y.  687) ;  and  under  the 
authority  of  that  case  it  must  be  held  that  the  court  erred  in  admit- 
ting evidence  of  deferred  payments  and  waiver  by  the  defendant  in 
accepting  them. 

In  view  of  this  technical  defense,  to  which  the  defendant  has 
resorted,  this  would  seem  to  be  a  case  where  the  court,  in  the  exer- 
cise of  its  discretion,  should  permit  the  plaintiff  to  amend  her  com- 
plaint without  the  imposition  of  any  terms. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

Goodrich,  P.  J.,  Babtlett  and  Woodward,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


Sarah  F.  Mead  and  Others,  as  Executors,  etc.,  of  John  J. 
Studwbll,  Deceased,  Eespondents,  v.  William  J.  Madden, 
Appellant. 

An  auigneefor  creditors,  viho  takes  possession  of  premises  demised  to  his  assignor 
becomes  liable  for  the  rent  while  he  occupies  them  —  although  the  assignment  is 
toid,  lie  is  estopped  to  assert  it. 

Where  a  lessee  assigns  his  whole  estate  without  providing  for  any  reversion  to 
himself,  there  is  thus  created,  as  between  the  assignee  and  the  lessor,  a  privity 
of  estate  entitling  the  lessor  to  maintain  an  action  for  the  rent  directly  against 
the  assignee. 

An  assignee  for  the  benefit  of  creditors  of  a  lessee  may  elect  whether  or  not  he 
will  accept  the  lease.  If  the  assignee,  with  the  knowledge  and  consent  of  the 
lessor,  enters  into  the  possession  of  the  demised  premises,  he  is  liable  individu- 
ally f  jr  the  value  of  the  use  and  occupation  of  the  premises  during  the  time 
he  remains  in  possession  thereof,  notwithstanding  that  the  assignment  has  been 
declared  void  ab  initio;  in  such  a  case  the  assignee  is  estopped  from  asserting 
the  invalidity  of  the  assignment. 

Appeal  by  the  defendant,  William  J.  Madden,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office 
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of  the  clerk  of  the  county  of  Kings  on  the  2l8t  day  of  June,  1901, 
upon  the  decision  of  the  court  rendered  after  a  trial  before  the  court 
■without  a  jury  at  the  Kings  County  Trial  Term. 

Edmund  T,  Oldham^  for  the  appellant. 

Horace  I.  Brightnum  and  D,  Irving  Meadj  for  the  respondents. 

Booker,  J. : 

Upon  the  trial  the  facts  were  stipulated  substantially  as  follows : 
That  on  or  about  the  22d  day  of  March,  1899,  by  an  instrument  in 
writing,  the  plaintiffs  leased  to  one  Thomas  P.  Morrow  certain 
premises  in  the  borough  of  Brooklyn  for  the  term  of  three  years 
from  the  1st  day  of  May,  1899,  the  rent  being  reserved  for  the  first 
year  at  the  rate  of  $900  per  annum,  and  for  the  second  at  the  rate  of 
$1,000 ;  that  on  or  about  the  last  named  day  the  said  Morrow  entered 
into,  and  continued  in,  possession  of  the  premises  until  the  10th  day 
of  April,  1900,  and  paid  the  rent  due  under  the  terms  of  the  lease 
up  to  the  1st  day  of  April,  1900 ;  on  the  tenth  day  of  that  month 
Morrow  made  a  general  assignment  for  the  benefit  of  his  creditors 
to  the  defendant,  who  thereupon  at  once  took  possession  of  the 
premises  for  the  benefit  of  the  assigned  estate,  with  the  knowledge 
and  consent  of  the  plaintiffs ;  on  the  1st  day  of  July,  1900,  Morrow 
Tiras  adjudged  an  involuntary  bankrupt ;  the  Federal  court  held 
that  his  general  assignment  was  an  act  of  bankruptcy,  and  that  the 
assignment  was  void  ah  initio^  and  that  court  directed  Madden  to 
turn  over  to  the  trustee  in  bankruptcy  all  of  the  estate  he  received 
under  the  assignment;  that  the  value  of  the  use  of  the  demised 
premises  for  the  period  during  which  the  defendant  occupied  the 
£ame  was  $216.66,  being  rent  for  twenty  days  in  April  at  the  rate 
of  $75  per  month,  and  for  May  and  June  at  the  rate  of  $83.33,  and 
that  the  defendant  has  paid  no  part  thereof. 

Upon  these  facts  the  court  directed  judgment  in  favor  of  the 
plaintiff  for  the  full  sum  of  $216.66,  with  interest,  and  from  that 
judgment  the  defendant  has  appealed  to  this  court. 

The  appellant  urges  upon  us  that  the  questions  of  law  presented 
upon  this  appeal  are  absolutely  novel,  and  inasmuch  as  the  Federal 
court  adjudged  the  assignment  to  have  been  void  ah  iniMo^  and, 
<x>nseqnently,  never  to  have  existed,  Madden  was  never  the  assignee 
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of  Morrow,  and,  hence,  is  not  liable  to  the  plaintiffs  in  an  action  for 
the  rent  during  his  possession  of  the  premises. 

It  must  be  admitted  that,  had  there  been  no  adjudication  in  the- 
Federal  court.  Madden  would  have  been  liable,  for  it  has  been  long^ 
established  that  where  a  lessee  assigns  his  whole  estate  without  pro- 
viding for  any  reversion  to  himself,  there  is  at  once  created,  as^ 
between  his  assignee  and  the  lessor,  a  privity  of  estate  which  grant* 
to  the  lessor  an  action  directly  against  the  assignee  for  rent.  {Stew- 
art V.  Zonff  Island  H.  B.  Co,,  102  N.  Y.  601.)  In  particular 
relation  to  assignees  for  tlie  benefit  of  creditors,  the  rule  seems  to 
be  that  they  have  an  election  whether  or  not  to  accept  a  lease  so- 
assigned  without  affecting  their  rights  as  to  other  assigned  property. 
If  he  elects  to  accept  tlie  interest  of  the  assignor  by  entering  into- 
possession,  or  by  doing  any  other  act  which  is  equivalent  to  signify- 
ing the  acceptance  of  the  term  as  assignee  of  the  lease,  such  an 
assignee  will  become  the  tenant  of  the  premises  and  render  himself 
liable  for  the  rent.  {Jermain  v.  Pattison,  46  Barb.  9  ;  Smith  v. 
Wagn€7*,  9  Misc.  Rep.  122 ;  Journeay  v.  BracTdey,  1  Hilt.  447 ; 
Draper  v.  Salisbury,  11  Misc.  Rep.  573 ;  Myers  v.  Hunt,  8  N.  Y. 
St.  Repr.  338.) 

The  case  at  bar  takes  us  one  step  beyond  this  proposition.  Tha 
appellant's  claim  is  that,  inasmuch  as  the  bankruptcy  court  has  in; 
fact  said  there  never  was  an  assignment  to  Madden,  this  rule  cannot 
bo  lield  to  apply.  We  think,  however,  that  the  defendant  was,  by^ 
his  possession  and  use  of  the  premises,  estopped  from  setting  up- 
that  he  was  in  possession  under  a  void  assignment.  It  has  been, 
held  and  never  questioned,  so  far  as  we  are  advised,  that  in  an  action 
by  a  lessor  for  rent  against  a  person  alleged  to  be  an  assignee  of  the 
lessee,  where  it  appears  that  the  defendant  was  in  possession  under 
the  lease  and  with  the  consent  of  the  lessee,  and  having  the  bene- 
fits of  an  actual  assignment,  he  "  is  estopped  from  setting  up  that  he 
is  assignee  only  by  parol  agreement  and  not  by  a  valid  written 
instrument."  (Carter  v.  Hammett,  12  Barb.  253.)  It  appears  in 
that  case  that  the  instrument  purporting  to  have  been  an  assign- 
ment was  invalid,  because  not  in  writing,  and  the  court  reversed  a. 
judgment  entered  upon  the  report  of  the  referee  in  defendant's^ 
favor. 

That  case  was  before  the  New  York  General  Term  three  years- 
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later,  and  it  was  there  said  {Carter  v.  Ha/mmett^  18  Barb.  608)  that 
^'  where  a  person  goes  into  possession  as  an  assignee  of  a  lease,  and 
holds  himself  ont  to  the  landlord  as  such,  he  is  estopped  from  deny- 
ing the  assignment  or  objecting  that  the  assignment  was  not  in 
writing.  This  point  was  decided,  and,  I  think,  correctly,  by  a 
former  Greneral  Term  in  this  same  case.     (12  Barb.  253.)  " 

Applying  principles  laid  down  in  the  cases  cited,  the  plaintiff  was 
<clearly  entitled  to  recover  of  the  defendant  the  compensation  for  his 
use  and  occupation. 

The  judgment  was  based  upon  a  correct  theory  of  the  law  and 
should  be  affirmed. 

Goodrich,  P.  J.,  Baetlett,  Woodwabd  and  Jenks,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


John  S.  Dbckbb,  Appellant,  v.  Erie  Railroad  Company,  Respond- 
ent, Impleaded  with  Lehigh  and  New  England  Railroad 
Company. 

Jfegligenee — oantraet,  hy  which  one  raiUroad  company  runs  iU  trains  over  the  tracks 
of  another,  and  its  employees  vihile  so  doing  are  under  the  exclusive  control  of  the 
latter — it  renders  the  latter  company  liable  to  a  passenger  irtfured  through  the 
neglect  of  an  employee  of  the  former. 

The  Erie  Bailroad  Company  entered  into  an  agreement  with  the  Lehigh  and  New 
England  Railroad  Company,  authorizing  the  latter  company  to  operate  its 
trains  over  a  railroad  which  had  heen  leased  to  the  Erie  Bailroad  Company. 

The  agreement  provided :  '*  The  railroads  and  premises  included  herein  shall  at 
all  times  be  maintained  and  operated  during  the  continuance  of  this  contract 
by  the  Erie  Company  exclusively.  The  Lehigh  Company's  trains  shall  be  run 
on  schedules  approved  by  the  Erie  Company  and  shall  at  all  times,  while  on 
the  premises  covered  by  this  contract,  be  subject  to  the  latter  company's  rules, 
regulations,  orders  and  control.  The  train  crews  and  engine  crews  of  the 
Lehigh  Company^  wliile  on  the  premises  included  herein,  shall  be  subject  to 
the  exclusive  control  of  the  Erie  Company.  No  person  shall  be  employed  in 
the  train  crews  or  engine  crews  of  the  Lehigh  Company,  unless  approved  by  the 
Erie  Company,  and  any  member  of  the  train  crews  or  engine  crews  of  the  Lehigh 
Company  may  be  forbidden  to  run  on  the  lines  included  herein,  at  any  time, 
by  the  Erie  Company." 
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Eeld,  that  the  Erie  RaihxMul  Company  was  liable  to  a  person  who  was  struck  by- 
one  of  the  Lehigh  Company's  trains,  at  a  highway  crossing,  on  the  railroad 
covered  by  the  traffic  agreement,  in  consequence  of  the  negligent  management 
of  the  train  by  the  crew  in  charge  thereof. 

Goodrich,  P.  J.,  and  Woodwabd,  J.,  dissented. 

Appeal  by  the  plaintiff,  John  S.  Decker,  from  a  judgment  of  the- 
Sapreme  Court  in  favor  of  the  defendant,  the  Erie  Railroad  Com- 
pany, entered  in  the  office  of  the  clerk  of  the  county  of  Orange  on 
the  12th  day  of  June,  1902,  upon  the  dismissal  of  the  complaint,  aa 
to  said  defendant,  by  direction  of  the  court  after  a  trial  at  th& 
Orange  Trial  Term. 

Thomas  Watts,  for  the  appellant. 

Henry  Bacon,  for  the  respondent. 

Hooker,  J. : 

This  action  was  brought  against  the  Erie  Railroad  Company,  the- 
respondent,  and  the  Lehigh  and  New  England  Railroad  Company. 
Each  of  these  defendants  appeared  and  answered  separately.  At 
the  close  of  the  plaintiff's  case  a  motion  was  made  to  dismiss  the- 
complaint  as  to  the  Erie  Railroad  Company  on  the  ground  that 
there  was  no  legal  connection  established  between  that  company  and 
the  persons  whose  negligence  it  was  claimed  produced  the  accident. 
This  motion  was  granted,  and  from  the  judgment  entered  thereon 
the  plaintiff  appeals  to  this  court. 

The  plaintiff  was  injured  at  a  railroad  crossing  on  the  Pine  Island 
railroad,  near  Goshen,  in  October,  1900,  and  his  claim  is  that  no  sig- 
nal was  given  by  the  bell  or  whistle  from  the  train  by  which  he  waa 
struck,  and  no  headlight  was  carried  by  the  engine  which  struck 
him.  It  was  stipulated  on  the  trial  that  the  train  in  question  waa 
one  belonging  to  the  Lehigh  and  New  England  Railroad  Company. 

The  plaintiff  introduced  in  evidence  two  agreements ;  the  first 
was  a  lease  between  the  Goshen  and  Deckertown  Railroad  Company 
and  the  respondent  of  the  tracks  and  the  property  of  the  first 
named  road ;  it  was  under  this  lease  that  the  respondent  was  in  pos- 
session of  the  railroad  upon  which  this  accident  occurred ;  the 
second  was  an  agreement  between  the  two  defendants  in  this  case, 
entered  into  in  January,  1897,  under  which  the  Lehigh  railroad 
operated  trains  over  the  tracks  owned  by  the  Goshen  and  Decker- 
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town  Railroad  Company.  That  agreement  recited  that  the  Lehigh 
Ck>mpanj  desired  to  obtain  trackage  rights  from  Pine  Island  to 
Goshen,  and  provided  for  the  division  of  the  proceeds  of  the  busi- 
ness done  by  the  trains  of  that  company,  which  was  authorized  to 
run  and  operate  its  passenger  and  freight  trains  over  the  tracks  in 
question.  The  agreement  further  provided :  ^^  The  railroads  and 
premises  included  herein  shall  at  all  times  be  maintained  and  oper- 
ated during  the  continuance  of  this  contract  by  the  Erie  Company 
exclusively.  The  Lehigh  Company's  trains  shall  be  run  on  schedules 
approved  by  tlie  Erie  Company  and  shall  at  all  times,  while  on 
the  premises  covered  by  this  contract,  be  subject  to  the  latter  com- 
pany's rules,  regulations,  orders  and  control.  The  train  crews  and 
engine  crews  of  the  Lehigh  Company,  while  on  the  premises 
included  herein,  shall  be  subject  to  the  exchiaive  control  of  the  Erie 
Company.  No  person  shall  be  employed  in  the  train  crews  or 
engine  crews  of  the  Lehigh  Company,  unless  approved  by  the  Erie 
Company,  and  any  member  of  the  train  crews  or  engine  crews  of  the 
Lehigh  Company  may  be  forbidden  to  run  on  the  lines  include*! 
herein,  at  any  time,  by  the  Erie  Company." 

The  evidence  introduced  by  the  plaintiff  was  such  as  to  require 
the  question  of  negligence  of  the  persons  in  charge  of  the  locomo- 
tive by  which  the  plaintiff  was  struck  to  be  submitted  to  the  jury, 
and  the  question  presented  upon  this  appeal  is,  therefore,  whether 
the  respondent  is  liable  for  the  negligent  acts  of  the  members  of  the 
train  or  engine  crew  which  inflicted  the  injury. 

This  is  a  case  where  the  doctrine  of  respondeat  anperior  applies, 
and  it  must  be  held  that  the  Erie  Railroad  Company  is  liable  for  the 
acts  of  those  whose  conduct  is  in  question.  The  Erie  Company 
assumed  entire  control  and  authority  over  the  train  and  engine  crews, 
and  it  cannot  escape  liability  for  their  acts.  The  gist  of  the  rule 
as  to  whetiier  or  not  defendants  are  liable  as  the  master  of  those 
whose  negligent  acts  have  resulted  in  the  infliction  of  injuries  to 
others  has  been  whether  the  parties  sought  to  be  held  have  assumed 
control  either  of  the  work  or  the  workmen  ;  whether  they  had  the 
right  of  selection,  of  direction  and  of  discharge.  {MoCafferty  v. 
Spuytea  BuyvU  d&  Port  Morris  JR.  JR.  Co.,  61  N.  Y.  178,  and 
cases  cited.)  These  privileges  the  respondent  in  this  case  specifically 
reserved  to  itself  in  the  agreement  between  it  and  the  Lehigh  and 
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Now  England  Railroad  Company.  It  would  be  difficult  to  imagine 
a  case  where  a  party  might  have  more  exclusive  control  or  com- 
plete command  of  servants  than  the  respondent  possessed  of  the 
train  and  engine  crews  in  charge  of  the  Lehigh  and  Kew  England 
Company's  train  in  this  case. 

Cain  V.  Syramse,  B.  <&  If.  Y.  R.  R.  Co.  (27  App.  Div.  376)  is 
relied  upon  by  the  appellant.  That  is  distinguishable  from  the  case 
at  bar.  There  the  conductors  alone  of  the  Lackawanna  coal  trains 
were  to  be  under  the  control  and  orders  of  the  superintendent  of 
the  defendant,  and  power  was  lodged  in  him  to  discharge  any 
employees  of  the  Lackawanna  Company  for  misconduct  upon 
defendant's  road.  Here  the  entire  train  and  engine  crews  of  the 
Lehigh  Company  were  subject  to  the  exclusive  control  of  the 
respondent.  The  use  of  the  word  "  exclusive  "  is  significant ;  under 
the  terms  of  the  contract  the  Lehigh  Company  was  powerless  to 
direct  or  command  in  the  premises  while  the  train  crews  were  upon 
the  Goshen  and  Deckertown  railroad  tracks.  These  crews  were  not 
only  subject  to  the  control  of  the  respondent  which  possessed  also 
the  power  to  discharge,  but  this  control  was  exclusive  in  it. 

These  views  lead  to  a  reversal  of  the  judgment  and  a  new  trial, 
costs  to  abide  the  event. 

BA.BTLETT  and  Jenks,  J  J.,  concurred  ;  Goodkioh,  P.  J.,  read  for 
affirmance,  with  whom  Woodward,  J.,  concurred. 

Goodrich,  P.  J.  (dissenting)  : 

I  dissent  from  the  result  reached  by  a  majority  of  my  associates. 

The  plaintiff  sued  the  Erie  Railroad  Company  and  the  Lehigh  and 
New  England  Railroad  Company  for  damages  occasioned  by  the  neg 
ligent  running  of  a  train  of  the  Lehigh  Company.  The  complaint 
alleged  that  the  Erie  Company  was  leasing,  controlling  and  operating 
a  railroad  owned  by  the  Goshen  and  Deckertown  Railroad  Com- 
pany ;  that  the  Lehigh  Company,  by  virtue  of  an  agreement  with 
the  Erie  Company,  used  the  tracks  of  the  latter  company  and  ran 
and  operated  its  engines  and  trains  thereon ;  that  while  the  plaintifE 
was  attempting  to  drive  a  wagon  across  the  track  at  a  regular  high- 
way crossing  in  Goshen  he  was, "  by  the  carelessness,  recklessness  or 
negligence  of  the  defendants,  their  agents  or  employees,  struck  and 
run  into  by  an  engine  and  train  of  cars  which  was  running  for  the 
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defendant,  Lehigh  and  "New  England  Railroad  Company,  and  in  its 
seryice,  being  operated  by  and  nnder  the  management  of  the  said 
defendant ;  *  *  *  that  before  crossing  or  attempting  to  cross 
said  railroad  track  on  said  highway,  as  aforesaid,  he  saw  no  signal  of 
any  kind  to  warn  him  of  the  approach  of  said  engine  and  train  of 
cars,  and  that  there  was  no  signal  of  any  kind  displayed  to  him ; 
that  he  heard  no  bell  rung  or  whistle  blown  on  the  locomotive  of 
said  train,  and  the  plaintiff  alleges,  npon  information  and  belief, 
that  the  said  defendant,  Lehigh  and  l^ew  England  Railroad  Com- 
pany, its  servants  or  employees,  carelessly  and  recklessly  neglected 
to  ring  said  bell  or  blow  said  whistle  on  said  locomotive  or  give  any 
signal  whatever  to  warn  this  plaintiff  of  the  approach  of  said  engine 
and  train  of  cars,  and  that  the  said  defendant,  its  agents  or  employees, 
negligently  and  carelessly  omitted  to  have  the  headlight  npon  said 
engine  lighted,  and  that  said  engine  and  train  of  cars  was  care- 
lessly, recklessly  and  negligently  propelled  throngh  said  village  and 
up  to,  over  and  across  said  highway  in  an  unlawful  and  dangerons 
manner." 

There  was  evidence  sufficient  to  require  the  submission  to  the  jury 
of  the  question  of  the  negligence  of  the  engineer,  and  it  was  con- 
ceded by  the  plaintiff  that  the  train  was  a  Lehigh  train.  The  only 
evidence  as  to  the  liability  of  the  Erie  Company  was  contained  in 
an  agreement  between  the  two  companies  which  authorized  the 
Lehigh  Company  to  use  jointly  with  the  Erie  Company  the  said 
tracks  and  to  run  and  operate  its  freight  and  passenger  trains 
thereon,  the  Lehigh  Company  and  the  Erie  Company  receiving  each 
a  proportionate  part  of  the  gross  receipts. 

The  agreement  also  contained  the  following  provision:  "The 
railroads  and  premises  included  herein  shall  at  all  times  be  main- 
tained and  operated  during  the  continuance  of  this  contract  by  the 
Erie  Company  exclusively.  The  Lehigh  Company's  trains  shall  be 
run  on  schedules  approved  by  the  Erie  Company  and  shall  at  all 
times,  while  on  the  premises  covered  by  this  contract,  be  subject  to 
the  latter  company's  rules,  regulations,  orders  and  control.  The 
train  crews  and  engine  crews  of  the  Lehigh  Company,  while  on 
the  premises  included  herein,  shall  be  subject  to  the  exclusive  con- 
trol of  the  Erie  Company.  No  person  shall  be  employed  in  the 
App.  Div.— Vol.  LXXXV.        2 
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fcrain  crews  or  engine  crews  of  the  Lehigh  Company,  unless 
approved  by  the  Erie  Company,  and  any  member  of  the  train  crews 
or  engine  crews  of  the  Lehigh  Company  may  be  forbidden  to  run 
on  the  lines  included  herein,  at  any  time,  by  the  Erie  Company. 
The  Lehigh  Company's  trains  of  all  classes  shall  have  the  same 
rights  on  the  premises  included  herein  as  are  accorded  to  similar 
trains  of  the  Erie  Company." 

The  court  dismissed  the  complaint  as  to  the  Erie  Company,  and 
this  appeal  brings  before  us  the  question  whether  that  company  is 
responsible  for  the  negligence  of  the  engineer  or  other  persons 
running  the  train  in  question. 

In  Philips  V.  Iforthem  R.  B.  of  New  Jersey  (62  Hun,  233) 
the  plaintiff  was  injured  while  attempting  to  board  a  car.  She  had 
purchased  a  ticket  of  the  defendant,  but  at  a  place  outside  of  the 
limits  of  her  ticket  was  attempting  to  get  on  a  train  which  was 
being  run  over  the  defendant's  tracks  by  the  Erie  Railroad  Com- 
pany, under  an  agreement  between  the  two  companies.  The  court 
held  that  her  cause  of  action  arose  ex  delicto  and  not  ex  contractu^ 
saying :  "  The  plaintiff's  cause  of  action  rests  solely,  if  it  exists  at 
all,  upon  some  negligence  on  the  part  of  those  who  were  controlling 
and  operating  the  train  from  which  she  received  her  injuries  ;  and 
the  train  was  being  operated,  and  was,  in  its  movements,  under  the 
control  of  the  Erie  Railway  Company  alone.  The  lease  or  contract 
put  in  evidence  by  the  defendant,  in  substance,  transfers  the  control, 
management  and  operation  of  the  trains  from  the  defendant  to  the 
Erie  Railway  Company  at  a  compensation  of  sixty-five  per  cent  of 
the  gross  receipts.  *  *  *  As  the  contracting  parties  were 
not  to  share  in  profit  and  loss,  but  were  to  receive  simply  a  fixed 
share  of  the  gross  earnings,  the  agreement  would  scarcely  constitute 
a  partnership  even  at  common  law.  *  *  *  If ,  then,  the  plain- 
tiff were,  in  truth,  injured  through  any  negligence  of  the  conductor 
or  brakeman  of  the  train  in  question,  she  could  not  under  any  head 
of  the  doctrine  of  respondeat  superior^  hold  the  defendant  liable. 
The  Erie  Railway  Company  was  the  only  principal  responsible  in 
such  a  case."  The  difference  between  the  Philips  case  and  that  at 
bar  is  the  fact  that  the  agreement  in  the  Philips  case  contained 
nothing  analogous  to  the  clause  above  quoted  from  the  agreement 
between  the  defendant  and  the  Erie  Company,  as  may  be  seen  from 
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an  examination  of  the  record  on  appeal  in  the  Brooklyn  Law 
Library. 

But  this  case  was  cited  and  followed  in  Cain  v.  Syracttse,  B.  db 
iT.  y.  li,  a.  Co,  (27  App.  Div.  376),  an  action  to  recover  damages 
for  injuries  received  at  a  highway  crossing  through  the  negligence 
of  the  Delaware,  Lackawanna  and  Western  Railroad  Company, 
which  was  running  its  trains  over  tracks  owned  by  the  defendant, 
under  an  agreement  between  the  two  by  which  the  superintendent 
of  the  defendant  was  to  arrange  time  tables  and  the  conductor  of 
the  Lackawanna  Company's  trains  were  to  be  under  his  control  and 
subject  to  his  orders.  The  defendant's  superintendent  had  the 
power  to  discharge  any  of  the  employees  of  the  Lackawanna  Com- 
pany for  misconduct  upon  the  defendant's  road.  The  negligence 
charged  was  the  failure  to  ring  a  bell  or  give  any  signal  of  the 
approach  of  the  train  to  the  crossing.  It  was  held  by  the  court 
that  such  an  agreement  was  authorized  by  section  78  of  the  Rail* 
road  Law  (Laws  of  1890,  chap.  665,  as  amd.  by  Laws  of  1893, 
chap.  433),  and  that  the  defendant  could  lawfully  permit  the  Lacka- 
wanna Company  to  run  its  trains  over  its  [road,  and  that  as  the 
defendant  did  no  unlawful  act,  or  no  lawful  act  in  a  negligent  man- 
ner, causing  damage  to  the  plaintiff,  it  was  not  liable  to  her.  There 
is  a  reference  by  the  court  to  authorities,  which,  in  its  opinion,  justi- 
fied "  the  holding  that  the  supervisory  right  of  control  retained  by 
the  defendant  does  not  aid  the  plaintiff,  since  she  in  no  wise  traces 
her  injury  to  ^  a  failure  to  exercise  it.' " 

The  clause  in  the  agreement  between  the  present  defendant  and 
the  Erie  Company  is  somewhat  broader  in  language,  but  its  effect 
upon  the  liability  of  the  Erie  Company  to  the  plaintiff  is  not 
greater.  It  does  not  make  the  engineer  the  agent  of  the  defendant 
in  the  details  of  running  the  trains  of  the  Lehigh  Company  so  as  to 
include  sounding  the  whistle  or  ringing  a  bell  at  a  crossing  or  hav- 
ing the  headlight  of  the  engine  lighted.  In  such  matters  he  was 
the  servant  of  the  Lehigh  Company,  whose  train  he  was  running. 

It  is  trne  that  the  contract  provides  that  while  running  on  the 
track  in  question  the  train  and  engine  crews  shall  be  subject  to  the 
exclusive  control  of  the  Erie  Company,  and  that  no  person  shall  be 
employed  in  such  capacity  except  on  the  approval  of  the  Erie  Com- 
pany, and  that  any  such  persons  may  be  forbidden  by  it  to  run  over 
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Buch  track.  But  this  provision  does  not  render  the  Erie  Company 
responsible  for  the  details  of  the  methods  of  running  trains.  We 
are  not  deciding  the  question  whether  the  Erie  Company  would  be 
liable  to  a  passenger  of  the  Lehigh  Company  for  an  injury  occa- 
sioned through  the  employment  of  an  incompetent  servant,  nor  for 
a  cause  of  action  arising  on  contract,  but  simply  the  question  as  to 
a  liability  arising  ex  delicto^  and  for  such  cause  of  action  the  Erie 
Company  cannot  be  held  liable  because  the  engineer  of  the  Lehigh 
Company  may  have  been  guilty  of  negligence  in  the  management 
of  his  engine  and  in  giving  proper  signals  of  his  approach  to  a 
crossing.  In  the  language  of  the  Cain  Case  {8upra\  the  accident 
to  the  plaintiff  did  not  result  from  and  cannot  be  traced  to  the  fail- 
ure of  the  Erie  Company  to  exercise  its  supervisory  power  over 
the  employees  of  the  Lehigh  Company,  whose  negligence  caused 
the  injury. 

For  these  reasons,  the  judgment  should  be  aflSrmed. 

Woodward,  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


The  Peoplb  of  the  State  of  New  York  ex  rel.  William  A. 
Young,  Respondent,  v.  Thomas  Sturgis,  as  Fire  Commissioner  of 
the  City  of  New  York,  and  Eiohard  H.  Laimbeer,  Jr.,  as 
Deputy  Fire  Commissioner  of  the  City  of  New  York,  for  the 
Borough  of  Brooklyn,  Appellants. 

Bight  of  a  member  of  the  uniformed  force  of  His  New  York  fire  department,  ir^ured 
toMle  in  tJie  active  diecharge  of  hie  duties,  to  be  employed  in  tome  inactive  eervice  at 
tJie  same  salary — notice  to  him  of  a  hearing  before  dismissal. 

The  fire  commissioner  of  the  city  of  New  York  directed  two  surgeons  attached 
to  that  department  to  examine  a  member  of  the  uniformed  force  of  the  depart- 
ment who  had  been  injured  while  discharging  his  duty  at  a  fire  on  a  steam* 
ship.  These  surgeons  reported  that  the  fireman  "is  permanently  disabled 
from  performing  any  duty  as  a  fireman.  January  15,  1902,  he  fell  in  hold  of  a 
vessel,  fracturing  the  brim  of  his  pelvis.  He  is  now  permanently  lame;  one 
leg,  owing  to  contraction,  is  three-quaiters  of  an  inch  shorter  than  the  other* 
He  also  suffers  from  continual  neuralgia." 
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BUd,  that  the  words  "duty  as  a  fireman"  should  be  interpreted  as  meaning 
"actiTe  duty  in  the  uniformed  force; " 

That  if  the  injured  fireman,  although  permanently  disabled  from  performing  activo 
duty  in  the  uniformed  force  of  the  department,  was  still  able  to  perform  certain 
other  special  servioes  in  the  department  which  did  not  require  active  service  as 
a  fireman,  he  came  within  the  clause  of  section  790  of  the  Greater  New  York 
charter  (Laws  of  1897,  chap.  878,  as  amd.  by  Laws  of  1901,  chap.  466),  which 
provides:  "But  should  permanent  disability  caused  by  injuries  received  in 
the  active  discharge  of  his  duties  disqualify  him  only  from  performing  active 
duty  in  the  uniformed  force,  he  shall  be  employed  at  the  salary  received  when 
such  disability  occurred  in  some  position  in  the  department  not  requiring 
active  service  as  a  fireman; " 

Hwt  the  clause  of  section  790,  providing  that  in  every  case  the  fire  commis- 
flioQer  shall  determine  the  circumstances  of  disqualification,  was  qualified  by 
the  dause  quoted  and  was  subordinate  thereto; 

Tliat  the  weight  to  be  given  to  the  determination  of  the  cx)mmis8ioner  in  a  par- 
ticular case  would  be  weakened,  if  not  destroyed,  if  it  appeared  that  the  fire* 
man  affected  by  the  determination  was  not  given  notice  or  an  opportunity  Co 
he  heard. 

Appeal  by  the  defendants,  Thomas  Sturgis,  as  fire  commifisioner 
of  the  city  of  New  York,  and  another,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  ofiice  of  the  clerk  of  the  county  of  Kings  on  the 
18th  day  of  March,  1903,  granting  the  relator's  motion  for  a  per- 
emptory writ  of  mandamus  requiring  the  defendants  to  employ  the 
relator  in  some  position  in  the  fire  department  of  the  city  of  New 
York,  not  requiring  active  service  as  a  fireman,  at  the  same  salary 
he  received  before  he  became  disqualified  from  performing  active 
duty  by  reason  of  an  injury  received  in  the  performance  of  his 
duties. 

James  McKeen  [P.  E.  Calahom  with  him  on  the  brief],  for  the 
appellants. 

Joseph  A.  BurVy  for  the  respondent. 

GrOODBIGH,  P.  J.  : 

This  appeal  is  from  an  order  of  the  Special  Term  granting  a  per- 
emptory  writ  of  mandamus  requiring  the  defendants  forthwith  to 
**  employ  the  said  William  A.  Young  in  some  position  in  the  Depart- 
ment in  the  City  of  New  York,  not  requiring  active  service  as  a 
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fireman,  at  the  same  salary  be  received  when  he  became  disqualified 
from  performing  active  daty  in  the  uniformed  force  while  in  the 
active  discbarge  of  his  duties  as  such  fireman  at  a  fire  in  the  City  of 
Kew  York,  and  to  return  to  him  bis  shield,  buttons  and  other 
insignia  of  office,  and  permit  him  to  perform  the  duties  of  such 
position." 

The  relator  was  appointed  a  member  of  the  volunteer  fire  depart- 
ment of  the  former  town  of  Gravesend  in  March,  1892,  and  served 
until  December,  1895,  when  the  department  was  disbanded  by  rea- 
son of  the  consolidation  of  the  town  of  Gravesend  with  the  city  of 
Brooklyn  on  May  3, 1894  (Laws  of  1894,  chap.  449),  pursuant  to  which 
act  the  relator  became  a  member  of  the  Brooklyn  fire  department. 
He  continued  as  such  until  the  creation  of  the  city  of  New  York 
under  the  Greater  New  York  charter  (Laws  of  1897,  chap.  378)  on 
January  1,  1898,  and  after  that  time  continued  to  perform  active 
duties  as  a  fireman  until  January  16,  1902,  when  he  was  seriously 
injured  in  the  discharge  of  active  duty  while  attending  a  fire  on  a 
steamship  and  became  permanently  disabled  for  the  performance  of 
active  duty  in  the  department.  He  was,  however,  able  to  perform 
such  services  in  the  department  as  do  not  require  active  service  as  a 
fireman.  There  are  other  members  of  the  department,  of  the  same 
grade  as  the  relator,  who  are  able  to  perform  active  duty  as  firemen 
and  who  are  detailed  to  perform  special  duty  which  the  relator  is 
able  and  qualified  to  perform,  although  he  is  unable  to  perform 
active  service  as  a  fireman. 

Until  September  1,  1902,  the  relator  was  carried  on  the  payrolls 
of  the  deparment  as  a  person  absent  on  sick  leave.  On  August  27, 
1902,  he  received  a  notice  that  he  had  been  retired  as  of  September 
1, 1002,  on  a  pension  equal  to  one-half  his  salary,  and  he  was  ordered 
to,  and  did,  return  the. insignia  of  his  office  to  the  deputy  fire  com- 
missioner in  the  borough  of  Brooklyn.  He  received  no  notice  of 
any  hearing  to  determine  the  extent  or  cause  of  his  disability,  and 
the  next  day  he  requested  an  assignment  to  some  position  in  the 
department  not  requiring  active  service  as  a  fireman,  and  was  informed 
by  the  commissioner  that  he  would  withdraw  the  notice  retiring  him 
on  a  pension,  and  the  commissioner  took  such  notice  back  from  him. 
Since  that  time  he  has  several  times  renewed  his  application. 

In  July,  1902,  the  fire  commissioner  asked  two  of  the  surgeona 
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of  the  department  for  an  opinion  as  to  tlie  relator's  physical  and 
mental  fitness  for  service,  and  they  reported  that  he  "  is  permanently 
disabled  from  performing  any  duty  as  a  fireman.  Jannary  15, 1902, 
he  fell  in  hold  of  a  vessel,  fracturing  the  brim  of  his  pelvis.  He  is 
now  permanently  lame;  one  leg,  owing  to  contraction,  is  three- 
quarters  of  an  inch  shorter  than  the  other.  He  also  suffers  from 
continnal  neuralgia."  On  September  5,  1902,  the  relator  was 
informed  by  the  acting  chief  of  the  department  in  Manhattan  that 
he  would  be  detailed  to  duty  at  the  Catholic  Protectory  institution 
in  Westchester,  a  position  which  he  is  qaalified  to  fill,  and  he  was 
ordered  to  call  at  the  office  of  the  deputy  fire  commissioner  in 
Brooklyn  and  receive  his  insignia.  This  order  he  obeyed,  but  he 
did  not  receive  the  insignia,  and  since  that  time  has  received  neither 
pay  nor  pension. 

The  Greater  New  York  charter  (§  790,  as  amd.  by  Laws  of  1901, 
chap.  466)  provides  with  minuteness  for  all  cases  of  partial  or  total 
permanent  disability.  It  is  only  necessary  to  refer  to  that  part  of 
the  section  which  clearly  and  explicitly  relates  to  the  condition  of 
the  relator :  '^  But  should  permanent  disability  caused  by  injuries 
received  in  the  active  discharge  of  his  duties  disqualify  him  only 
from  performing  active  duty  in  the  uniformed  force,  he  shall  be 
employed  at  the  salary  received  when  such  disability  occurred  in 
£ome  position  in  the  department  not  requiring  active  service  as  a 
fireman." 

The  defendants'  only  answer  is  that  in  July,  1902,  they  ordered  an 
examination  of  the  relator  by  the  surgeons  who  reported  as  above. 
They  do  not  allege  that  the  relator  was  permanently  or  totally  dis- 
qualified for  service  other  than  "  duty  as  a  fireman,"  which  is  to  be 
interpreted  as  meaning  "active  duty  in  the  uniformed  force," 
referred  to  in  section  790.  If  the  relator  was  not  permanently  dis- 
qualified for  all  kinds  of  duty  which  the  uniformed  force  are  per- 
forming, the  commissioner  had  no  power  to  retire  him  on  pension 
but  should  have  employed  him  in  some  position  not  requiring  active 
service  or,  as  it  is  defined  in  another  part  of  the  section,  "  light 
duties."  The  evident  intention  of  this  provision  of  the  charter  is 
to  encourage  brave  and  faithful  discharge  of  an  active  fireman's 
dangerous  duties,  and  if,  in  the  discharge  of  such  duties,  he  receives 
injuries  which  do  not  totally  and  permanently  disqualify  him  from 
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all  duties  in  the  department,  he  shall  be  employed  in  "light  duties " 
and  his  salary  shall  be  continued. 

The  appellants  contend  that  the  section  provides  that  in  every 
case  the  fire  commissioner  is  to  determine  the  circumstances  of  dis- 
qualification. This,  however,  is  qualified  by  the  portion  of  the  sec- 
tion above  quoted  and  is  subordinate  thereto.  Besides,  his  deter- 
mination in  this  case  is  weakened,  if  not  destroyed,  by  the  fact  that 
the  relator  had  no  notice  or  opportunity  to  be  heard. 

The  order  should  be  afiirmed,  with  ten  dollars  costs  and 
disbursements. 

Babtlbtt,  Hibsohbbro,  Jekkb  and  Hooker,  JJ.,  concurred. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Fbank  Schmbddino,  Appellant,  v.  Nbw  Tobk  and  Queens  Countt 
Railway  Company,  Eespondent. 

Negligence — rule  as  to  equality  of  rights  bettceen  vehideeand  street  ears  at  street 
intersections — not  applicable  where  the  vehicle  simply  crosses  at  such  intersection 
from  one  side  to  the  other  of  the  street  upon  which  it  and  the  car  are  both  traveling. 

A  man  driving  a  wagon  along  an  avenue  in  which  a  street  railway  was  operated^ 
when  he  reached  a  point  where  the  avenue  was  intersected  by  a  street, 
attempted  to  drive  across  the  tracks  for  the  purpose  of  stopping  at  a  house  on 
the  other  side  of  the  avenue.  While  so  engaged  his  wagon  was  struck  by  a 
street  car  and  he  was  injured. 

Eeld,  that  the  rule  that  at  intersecting  streets  the  rights  of  a  street  car  and  of  a 
crossing  vehicle  are  equal  had  no  application,  and  that  the  driver's  conduct 
was  to  be  considered  just  as  though  there  had  been  no  intersecting  street  at 
the  point  where  he  attempted  to  cross  the  tracks. 

Appeal  by  the  plaintiff,  Frank  Schmedding,  from  a  judgment  of 
the  County  Court  of  the  county  of  Queens  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on 
the  24:th  day  of  September,  1902,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  tlie  1st  day  of 
October,  1902,  denying  the  plaintiff's  motion  for  a  new  trial  made 
upon  the  minutes. 
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JU.  JP.  O^  Connor  [J.  Brownson  Ker  with  him  on  the  brief],  for 
the  appellant. 

George  F.  Hickey  [  WiUiam  E.  Stewart  with  him  on  the  brief], 
for  the  respondent. 

WiLLARD  BaBTLBTT,  J.  I 

This  is  a  negligence  suit  arising  ont  of  a  collision  between  the 
plaintifiPs  wagon  and  one  of  the  defendant's  trolley  cars  on  Stein- 
way  avenue,  in  the  borough  of  Queens,  at  or  near  the  intersection 
of  that  avenne  with  Frankfort  street.  There  was  a  verdict  for  the 
defendant*  and  the  only  questions  presented  upon  this  appeal  relate 
to  a  refusal  of  the  court  to  charge  a  request  by  the  plaintifE  and  to 
a  modification  of  that  request. 

The  following  extretct  from  the  record  shows  the  manner  in  which 
these  points  were  raised :  "  Plaintiffs  counsel  requested  the  court  to 
charge  the  jury  that  as  matter  of  law  the  defendant  company  did 
not  have  any  superior  right  of  way  over  Steinway  avenue  at  the 
intersection  of  Frankfort  street  over  that  of  the  plaintiff ;  that  the 
rights  of  the  parties  were  equal  at  that  comer.  The  Court:  I 
decline  to  charge  as  requested.  [Exception  taken.]  The  Court : 
Bat  I  charge  with  respect  to  that  place  that  each  was  required  there 
to  exercise  the  same  degree  of  care  that  they  were  required  to  exer- 
cise in  any  other  part  of  this  avenue.  Had  this  accident  occurred 
between  the  streets,  when  he  was  driving  along  Flushing  avenue, 
and  was  about  to  cross  Steinway  avenue  at  this  place  and  at  this 
crossing,  then  their  rights  would  have  been  equal,  and  the  car  would 
have  had  no  superior  right  of  way  over  the  wagon.  But  the  defend- 
ant and  the  plaintiff  were  both  traveling  on  Steinway  avenue 
before  they  came  to  Frankfort  street,  and  there  was  no  change 
in  the  degree  of  care  which  each  was  required  by  law  to  observe, 
because  of  their  coming  to  this  crossing.  [Plaintiff's  counsel  excepts 
to  the  modification.]  " 

It  is  not  at  all  certain  from  the  evidence  that  the  collision  occurred 
at  the  intersection  of  Steinway  avenue  and  Frankfort  street,  but 
inasmuch  as  the  jury  might  have  found  that  it  did  so  occur,  it  is 
necessary  to  inquire  whether  the  instructions  of  the  court  were  cor- 
rect Mrith  reference  to  the  rights  of  the  parties  at  that  point. 

The  plaintiff  was  not  driving  along  Frankfort  street  and  approach- 
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ing  Steinway  avenue  with  the  intention  of  crossing  the  railroad 
track  at  that  point  and  continuing  his  journey  through  Frankfort 
street.  He  had  been  driving  up  Steinway  avenue,  along  which  the 
defendant's  tracks  are  laid  and  its  cars  operated.  He  was  a  baker, 
and  he  desired  to  cross  from  one  side  of  Steinway  avenue  to  the 
other  side  in  order  to  deliver  bread  to  a  customer.  While  he  was 
crossing  Steinway  avenue  for  this  purpose  a  collision  occurred ;  and 
the  question  is  whether,  assuming  that  his  wagon  was  struck  at  the 
intersection  of  Frankfort  street,  he  is  entitled  to  invoke  the  applica- 
tion of  the  rule  that  at  intersecting  streets  the  rights  of  a  street  car 
and  of  a  crossing  vehicle  are  equal.  {O^NeU  v.  D.  Z>.,  E.  B.  <&  JB. 
JS.  B.  Co.,  129  N.  Y.  125 ;  Hewlett  v.  BrooUyn  Heights  B.  B.  Co., 
63  App.  Div.  423.) 

The  reason  for  this  rule  arises  out  of  the  necessities  of  the  case 
when  a  car  is  traveling  through  one  street  and  a  vehicle  is  being 
driven  through  another  street  which  crosses  that  upon  which  the 
railroad  tracks  are  laid.  The  crossing  vehicle  must  of  necessity 
occupy  the  railroad  track  for  some  moments  at  least  in  making  its 
way  along  the  intersecting  street.  Hence,  it  has  been  held  by  the 
courts,  under  such  circumstances,  that  the  paramount  right  which 
the  railroad  company  has  in  respect  to  the  operation  of  its  cars  in 
the  other  parts  of  the  street  becomes  lessened  to  mere  equality  with 
respect  to  crossing  vehicles  at  street  intersections.  It  is  manifest, 
therefore,  that  if  the  plaintiflE  had  been  driving  through  Frankfort 
street,  and  had  crossed  Steinway  avenue  or  was  attempting  to  cross 
Steinway  avenue  on  his  way,  the  rule  would  have  been  applicable 
to  the  condition  of  things  thus  presented,  and  the  refusal  of  the 
court  to  cliarge  the  request  of  his  counsel  would  have  been  error. 

I  think,  however,  that  it  had  no  application  under  the  circum- 
stances. There  was  an  absence  in  this  case  of  any  necessity  calling 
for  the  crossing  of  the  tracks  at  the  street  intersection.  The  plain- 
tiff had  the  most  ample  choice  as  to  the  place  which  he  would  select 
as  his  route  in  proceeding  from  one  side  of  Steinway  avenue  to  the 
other  in  order  to  serve  his  customers.  He  was  not  limited  to  any 
particular  portion  of  the  railway  track,  as  he  would  have  been  in 
case  he  had  been  driving  through  Frankfort  street.  Indeed,  his 
actions  are  to  be  considered  just  as  though  there  had  been  no  inter- 
secting street  whatever  at  the  point  where  Frankfort  street  crosses 
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Steinwaj  avenue,  because  the  presence  of  that  street  bad  no  effect 
^ind  conld  have  had  no  effect  npon  bis  conduct.  If  this  view  is  cor- 
rect, the  learned  county  judge  committed  no  error,  but  on  the  con- 
trary instructed  the  jury  in  precise  accordance  with  the  law.  It  is 
to  be  observed  that  the  charge  requested  was  not  a  general  instruc- 
tion that  at  street  intersections  the  rights  of  cars  and  crossing  vehicles 
are  equal,  but  was  a  specific  declaration  that  this  defendant  com- 
pany did  not  have  any  superior  right  of  way  over  Steinway  avenue 
si  the  intersection  of  Frankfort  street  over  the  right  of  the  plaintiff. 
In  my  opinion  the  exceptions  relied  upon  are  untenable,  and  I 
think  the  judgment  should  be  affirmed. 

Present  —  Goodrich,  P.  J.,  Baktlett,  Woodward  and  Jenks,  J  J. 
Judgment  and  order  unanimously  affirmed,  with  costs. 


John  Langlet,   Appellant,  v.  William  W.  Bouss,  as  Executor, 
etc.,  of  Charles  Broadwat  Bouss,  Deceased,  Bespondent. 

Building  contract — fxihen  an  architect,  '*  acting  for  the  parpoeee  €f  this  contract  ae 
the  agent  of  the  eaid  owner,**  may  waive  requirements  thereof — proof  that  the  archi- 
tect aetoA  in  had  faith  excuses  a  failure  to  produce  his  certificate — extra  work 
caused  hy  the  specifications  being  impossible  of  execution  or  erroneous  must  be  paid  for, 

Where  a  building  contract  proyides  that  the  work  shall  be  done  ''under  the 
direction  and  to  the  satisfaction  of  William  J.  Dilthey,  architect,  acting  for  the 
purposes  of  this  contract  as  the  agent  of  the  said  owner/'  the  architect  has 
power  to  waive  a  clause  of  the  contract  providing  that  **  no  extra  work  will 
be  allowed  in  any  case  unless  itemized  estimate  is  submitted  by  contractor  and 
architect's  order  in  writing  is  given  for  the  same." 

Where  the  contract  provides  that  "all  payments  shall  be  made  upon  written  cer- 
tificates of  the  architect  to  the  effect  that  such  payments  have  become  due/'  evi- 
dence that  the  architect  unreasonably  or  in  bad  faith  refused  to  issue  a  certificate 
for  work  done  is  a  sufficient  excuse  for  the  contractor's  failure  to  produce  it. 

Where  the  specifications  of  the  contract  provide,  **  The  present  northerly  bearing 
wall  to  act  as  shoring  supports  whUe  setting  columns/'  and  that  ''  the  depths 
of  independent  foundations  on  north  property  are  below  new  cellar  floor/'  if  it 
is  impossible  to  use  the  northerly  bearing  wall  for  the  purpose  contemplated, 
and  if  the  representation  respecting  the  depth  of  the  foundations  on  the  north 
property  is  incorrect,  the  work  occasioned  thereby  is  extra  work,  for  which  the 
contractor  is  entitled  to  compensation  in  addition  to  the  contract  price. 

Goodrich,  P.  J.,  dissented. 
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Appeal  bj  the  plaintiff,  John  Langlej,  from  a  judgment  of  th& 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Queens  on  the  2oth  daj  of  June,  1902^ 
upon  the  dismissal  of  the  complaint  bj  direction  of  the  court  after 
a  trial  at  the  Queens  County  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  11th  day  of  July,  1902,  denying^ 
the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

NeUon  Z<ibriskie^  for  the  appellant. 

William  J.  Townaend  and  John  J,  Hooney^  for  the  respondent.. 

WiLLAED  BaETLBTT,  J.  : 

The  plaintiff  entered  into  a  contract  with  Charles  Broadway 
Bouss,  whereby  the  plaintiff  undertook  to  perform  certain  mason 
and  carpenter  work  on  a  building  to  be  erected  for  Mr.  Rouss,  and 
in  the  alteration  and  extension  of  another  building  owned  by  him. 
This  action  is  brought  to  recover  $11,505.30  as  the  value  of  extra 
work,  over  and  above  that  provided  for  in  the  contract,  which  extra 
work  is  alleged  to  have  been  performed  at  the  request  of  Mr.  Rouss. 
Upon  the  trial,  at  the  close  of  the  evidence  on  both  sides,  the  com- 
plaint was  dismissed,  and  from  the  judgment  entered  upon  th& 
dismissal,  and  an  order  denying  his  motion  for  a  new  trial  on  the 
minutes,  the  plaintiff  has  appealed. 

The  appeal  can  be  disposed  of  most  conveniently  by  considering 
the  points  made  by  the  respondent  in  support  of  the  dismissal. 

The  first  is,  that  the  plaintiff  was  not  entitled  to  pay  for  extra  work 
without  proof  of  a  written  order  from  the  architect  for  the  same.  The 
contract  provides  that  "  no  extra  work  will  be  allowed  in  any  case 
unless  itemized  estimate  is  submitted  by  contractor  and  architect's 
order  in  writing  is  given  for  the  same."  The  answer  to  this  objec- 
tion is  that  as  to  the  extra  work  thus  done  there  was  proof  tending 
to  show  that  the  requirement  was  waived  by  the  architect,  and  by 
the  provisions  of  the  contract  the  architect  was  made  the  agent  of 
the  owner  and  had  authority  to  waive  such  requirement  in  his 
behalf.  Article  1  of  the  contract  declares  that  the  contractor  shall 
provide  all  the  materials  and  perform  all  the  work  mentioned  in  the 
specifications  and  shown  on  the  drawings,  "  under  the  direction  and 
to  the  satisfaction  of  William  J.  Dilthey,  architect,  acting  for  the 
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porposes  of  this  contract  as  the  agent  of  the  said  owner,"  Charles 
Broadway  Eouss.  In  Thomas  v.  Stewart  (132  N.  Y.  580)  it  was 
ield  that  an  architect  who  was  the  agent  of  the  owner  and  repre- 
sented him  in  the  erection  of  the  building  possessed  authority  to 
<3onsent  to  the  substitution  of  materials  inferior  to  those  called  for 
by  the  contract.  This  was  equivalent  to  a  waiver  of  the  provisions 
of  the  contract  prescribing  the  use  of  better  materials.  The 
authority  in  the  present  case  to  act  "  for  the  purposes  of  this  con- 
tract" as  the  agent  of  the  owner,  empowered  the  architect  to 
do  anything  which  the  owner  himself  could  do  in  respect  to  the 
matters  mentioned  therein;  and  one  of  those  matters  was  extra 
work.  The  plaintiff,  therefore,  was  not  prohibited  from  recover- 
ing for  extra  work  by  the  requirement  that  he  should  obtain 
the  architect's  order  therefor,  if  he  could  show  that  the  architect 
Lad  waived  the  requirement ;  and  he  offered  sufScient  proof  of  such 
a  waiver  to  entitle  him  to  have  that  question  submitted  to  the  jury. 

What  has  already  been  said  disposes  of  the  respondent's  second 
point,  that  *'  the  architect,  as  agent  of  the  owner,  had  no  authority 
to  waive  the  provision  of  the  contract  requiring  a  written  order  for 
extra  work."  The  third  point  is  that  the  plaintiff  was  not  entitled 
to  recover  without  the  production  of  a  certificate  of  the  architect 
as  to  the  amount  due  for  extra  work.  This  is  based  upon  the  pro- 
vision in  the  contract  that  '^  all  payments  shall  be  made  upon  written 
certificates  of  the  architect  to  the  effect  that  such  payments  have 
become  due."  But  if  the  extra  work  for  which  this  suit  is  brought 
was  done  by  the  oral  direction  and  with  the  sanction  of  the  architect, 
empowered  to  represent  the  owner  as  his  agent,  and  the  architect 
refused  to  certify  that  the  contractor  was  entitled  to  payment  of  the 
reasonable  value  thereof,  such  refusal  would  be  without  any  justifica- 
tion and  cannot  be  available  to  the  owner  as  a  defense.  Where  a 
provision  for  a  certificate  is  contained  in  a  contract  like  this,  the 
contractor  is  excused  from  producing  the  certificate  if  he  shows  that 
it  was  refused  unreasonably  or  in  bad  faith.  {Bowery  National 
Bank  v.  Mayor,  63  N.  Y.  836.) 

Finally,  we  xjome  to  the  proposition  embraced  in  the  fourth  and 
fifth  points  of  the  brief  for  the  respondent,  that  the  work  for  which 
the  plaintiff  seeks  to  recover  was  not  extra  work  but  was  covered 
hj  the  contract  and  specifications.    Counsel  on  both  sides  treat  the 
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plaintiff's  claim  as  consisting  of  four  items :  (1)  For  sustaining  and 
shoring  beams  and  flooring  of  old  building  while  columns  and 
girders  were  being  put  in  place,  $6,600 ;  (2)  for  shoring,  sheath-pil- 
ing, sustaining  and  underpinning  adjoining  north  wall,  $3,414.40  \. 

(3)  for  roof  work  and  bulkhead  on  old  building,  $1,215.90,  and 

(4)  for  temporary  galvanized  smokepipe,  $275.  I  think  a  fair  con- 
struction of  the  contract  and  specificationsleads  to  the  conclusion  that 
very  little,  if  any,  of  the  work  represented  by  these  items  was  included 
within  the  specific  terms  of  the  agreement  between  the  parties. 

In  regard  to  the  first  item,  the  mason's  specifications  show  that  it 
was  contemplated  by  the  owner  that  the  northerly  wall  of  the  old 
building  should  act  as  a  shoring  support  while  the  columns  were 
being  set  in  the  new  building.  In  the  progress  of  construction^ 
however,  it  became  apparent  that  the  wall  was  not  available  for 
such  purpose ;  and  because  it  could  not  thus  be  utilized,  the  extra, 
work  included  in  this  item  of  the  plaintiflfs  claim  was  rendered 
necessary.  It  could  not  have  been  within  the  contemplation  of  the 
parties  as  essential  at  the  time  when  the  contract  was  made,  because 
the  language  of  the  mason's  specifications  on  this  point  expressly 
declared  that  the  north  wall  was  to  furnish  the  requisite  support : 
"  The  present  northerly  bearing  wall  to  act  as  shoring  supports  while 
setting  columns." 

The  plaintiff's  claim  to  be  allowed  the  second  item  for  extra  work 
done  in  shoring  and  underpinning  the  adjoining  north  wall  is  based 
upon  the  statement  in  the  mason's  specifications  that  "  the  depths  of 
independent  foundations  on  north  property  are  below  new  cellar 
fioor."  There  was  a  conflict  of  evidence  as  to  what  was  the  fact  in 
this  respect.  I  think  this  issue  should  have  been  submitted  to  the 
jury.  The  plaintiff  was  entitled  to  rely  upon  the  representation, 
quoted  as  to  the  depth  of  the  foundations  on  the  north  property^ 
and  to  regard  any  work  as  extra  which  was  rendered  necessary  by 
reason  of  the  fact,  if  the  jury  found  it  to  be  the  fact,  that  the  repre- 
sentation was  incorrect. 

The  third  item  is  denominated  the  bulkhead  claim  by  counsel — & 
bulkhead  in  this  sense  being  "  a  sort  of  superstructure  or  cupola  "^ 
on  the  old  building.  While  some  of  the  work  included  in  this  item 
may  perhaps  be  regarded  as  falling  within  the  contract,  I  think  the 
greater  portion  of  it  was  outside.     Lastly,  the  item  for  the  tempo- 
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rarj  smokepipe  seems  clearly  distinguishable  from  the  flues  men- 
tioned in  the  specifications,  and  from  the  underground  flue  men- 
tioned in  the  architect's  letter  in  regard  to  some  extra  work  which  he 
admits  having  ordered. 

To  recapitulate,  my  conclusions  with  reference  to  this  appeal  are 
as  follows : 

(1)  The  work  for  which  the  plaintiff  seeks  to  recover  in  this  suit 
was  for  the  most  part  not  covered  by  the  specifications.  This  con- 
dnsion  is  subject  to  a  possible  exception  in  regard  to  some  of  the 
work  included  in  the  third  item  of  his  claim  and  to  the  view  which 
the  jury  may  take  as  to  the  relative  depth  of  the  foundation  of  the 
adjoining  building,  the  shallowness  of  which  constitutes  the  basis  of 
the  second  item  of  the  plaintiff's  claim  ; 

(2)  The  contract  bound  the  plaintiff  to  furnish  estimates  of  extra 
work  and  obtain  the  written  consent  of  the  architect  therefor ; 

(3)  The  architect's  agency  for  the  owner  was  broad  enough  to 
authorize  him  to  waive  this  requirement ; 

(4)  The  jury  should  have  been  allowed  to  pass  upon  the  question 
whether  he  did  waive  it  or  not,  together  with  the  other  issues  of  fact 
indicated  in  this  opinion,  as  well  as  the  value  of  the  work. 

If  these  conclusions  are  correct,  it  follows  that  there  must  be  a 
new  trial,  and  I  so  advise. 

"WooDWABD,  HiKSOHBEEG  and  HooKER,  JJ.,  coucurrcd ;  Good- 
HiCH,  p.  J.,  dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


The  People  op  the  State  of  New  York  ex  rel.  Emma  Eita 
AirwELL,  Appellant,  v.  William  M.  0 alder  and  Robert  A. 
KiNKELE,  Bespondents. 

Commimioner  of  buildings  in  Neio  York  eity — not  required  by  mandamus  to 
approte  plans  for  closing  certain  windows  in  a  party  waU  which  violate  the  New 
York  Building  Code —  effect  of  a  decision  in  an  action  to  which  he  is  not  a  party. 

Where  adjoining  lots  in  the  borough  of  Brooklyn  are  separated  by  a  party  wall 
in  which  a  prior  owner  has  constructed  windows,  the  commissioner  of  build- 
ings of  the  borough  will  not  be  required  by  mandamus  to  approve  plans  filed 
by  one  of  the  present  adjoining  owners^  under  which  she  proposes  to  brick  up 
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some  of  the  windows  ind  Imild  up  her  half  of  the  part  j  wall,  when  it  appears 
that  the  proposed  change  in  the  paitj  wall  will  coDsdtnte  a  violation  of  the 
Bonding  Code  of  the  city  of  New  York. 
The  building  authorities  are  not  predoded  from  objecting  to  the  proposed  change 
bj  the  fact  that,  in  an  action  between  the  owners  of  a  different  party  wall,  upon 
the  authority  of  the  decision  in  which  tbe  right  to  dose  up  the  windows  in  the 
party  wall  in  question  was  based,  the  objection  that  the  change  there  proposed 
was  forbidden  by  the  Building  Code  was  OTerruled,  where  it  appears  that  no 
officer  of  the  buflding  department  was  a  party  to  that  litigation. 

Appeal  by  the  relator,  Emma  Kita  Anwell,  from  an  order  of  the 
Supreme  Coort,  made  at  the  Kings  Coon tj  Special  Term  and  entered 
in  the  office  of  the  clerk  of  tbe  conntj  of  Kings  on  the  21st  day  of 
April,  1903,  denying  her  application  for  a  peremptory  writ  of 
mandamos. 

Hichard  M.  FarrieSj  for  tbe  appellant 
James  McKeen^  for  the  respondent  Calder. 
John  T.  Booth,  for  tbe  respondent  Kinkele. 

TTiLLAKD  Babtlett,  J. : 

The  relator  and  the  respondent  Kinkele  are  owners  of  adjoining 
pieces  of  property  npon  which  stands  a  party  waD.  In  tliis  party 
wall  are  a  number  of  windows  bnilt  by  a  prior  owner.  The  relator 
desires  to  brick  up  some  of  these  windows,  claiming  the  right  so  to 
do  under  the  authority  of  the  decision  of  this  Appellate  Division  in 
De  Baun  v.  Moore  (32  App.  Div.  397  ;  affd.  on  opinion  below,  167 
K.  T.  598).  The  relator  submitted  to  the  respondent  Calder,  who  is 
the  commissioner  of  buildings  in  the  borough  of  Brooklyn,  her  plans 
for  closing  the  windows  and  building  up  her  one-half  of  the  party 
wall,  and  requested  his  approval  of  these  plans  and  the  issuance  of 
a  permit  accordingly.  This  request  was  refused,  and  Mr.  Calder, 
upon  the  present  application  for  a  peremptory  writ  of  mandamus  to 
compel  him  to  grant  such  approval  and  permit,  shows  by  his  oppos- 
ing affidavit  that  such  a  structure  as  would  result  from  allowing  the 
relator  to  alter  tlie  condition  of  the  party  wall  in  the  manner  pro^ 
posed  by  her  would  be  a  riolation  of  the  Building  Code  of  the  city 
of  New  York. 

This  position  of  the  commissioner  of  buildings  is  fully  sustained 
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by  the  statutory  provisions  to  which  he  refers,  and  the  learned  court 
at  Special  Term  did  perfectly  right  in  denying  the  relator^s  applica- 
tion. It  is  contended  in  her  behalf  that  the  decision  in  the  De 
Baun  case,  above  cited,  precludes  any  such  objection  on  behalf  of 
the  building  authorities  of  the  municipality,  inasmuch  as  the  objec- 
tion was  made  in  that  case  that  the  change  there  proposed  in  the 
party  wall  was  forbidden  by  the  Building  Code.  It  is  to  be  observed, 
however,  that  no  oflBcer  of  the  building  department  was  a  party  to 
that  litigation,  which  was  simply  a  submitted  controversy  upon  an 
agreed  statement  of  facts  between  the  owners  of  the  party  wall. 
In  determining  that  controversy  the  court  passed  upon  their  rights 
as  to  one  another  and  upon  no  other  question.  The  adjudication 
was  in  no  manner  binding  upon  the  building  authorities  and  in 
nowise  authorized  any  construction  prohibited  by  the  Building  Code. 
Tho  order  appealed  from  should  be  affirmed. 

GooDKicH,  P.  J.,  Woodward,  Hieschberg  and  Hooker,   JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  of  the  State  of  New  York  ex  rel.  Alexander  R. 
Rhodes,  Respondent,  v,  George  Mole,  Sr.,  and  Others,  Com- 
posing the  Board  of  Audit  of  the  Town  of  Hempstead, 
Appellants. 

Town  auditors — power  of  the  court  to  eompd  an  audit — tohat  i$  a  rtfusal  to  audit, 

WhUe  the  court  has  no  power  to  direct,  by  mandamus,  the  disposition  which 
town  auditors  shall  make  of  a  claim  submitted  to  them  for  their  action,  its 
authority  to  compel  them  to  act  upon  the  claim  and  to  pass  upon  its  merits  one 
way  or  the  other  is  unquestionable. 

IHiere  a  board  of  town  auditors,  after  an  examination  of  a  claim  submitted  to  it 
for  audit,  rejects  the  claim,  not  because  of  any  determination  as  to  the  merits 
thereof,  but  solely  because  of  the  claimant's  refusal  to  appear  before  the 
board  or  to  offer  any  other  evidence  in  support  of  the  claim  than  the  statutory 
affidavit,  the  action  of  the  town  board  is  tantamount  to  a  refusal  to  audit  the 
claim  and  the  claimant  is  entitled  to  a  writ  of  mandamus  requiring  that  it  be 
audited. 

App.  Div.— Yol.  LXXXV.        3 
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Appeal  by  the  defendants,  George  Mole,  Sr.,  and  others,  com- 
posing the  Board  of  Audit  of  the  Town  of  Hempstead,  from  a  final 
order  of  the  Supreme  Court,  made  at  the  Nassau  Trial  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Nassau  on  the  2d 
day  of  October,  1902,  as  resettled  on  the  14th  day  of  January,  1903^ 
granting  the  relator's  motion  for  a  peremptory  writ  of  mandamus^ 
commanding  the  appellants  to  reaudit  the  bill  of  the  relator  for 
services  claimed  to  have  been  rendered  by  him  as  deputy  sheriff  of 
Kassau  county. 

JFred  Inffrahaniy  for  the  appellants. 
Sorry  O.  Clocks  for  the  respondent. 

WiLLARD  BaETLETT,  J.  .* 

The  propriety  of  the  final  order  which  this  appeal  brings  up  for 
review  depends  upon  the  question  whether  the  bill  of  the  relator 
has  ever  yet  been  audited  by  the  board  of  town  auditors  of  Hemp- 
stead. The  learned  judge  before  whom  the  issues  arising  upon  the 
return  to  the  alternative  writ  of  mandamus  were  tried  has  held  that 
the  defendants  refused  to  audit  said  bill  or  claim  and  rejected  it 
only  '^  because  the  claimant  did  not  submit  evidence  in  proof  of  it 
when  requested  to  do  so,  and  only  because  of  his  failure  to  do  so." 
If  this  finding  is  supported  by  the  evidence  the  final  order  is  right,, 
because,  while  the  court  has  no  power  to  direct  by  mandamus  the 
disposition  which  town  auditors  shall  make  of  a  claim  submitted  to 
them  for  their  action,  its  authority  to  compel  them  to  act  upon 
the  claim  and  pass  upon  its  merits  one  way  or  the  other  is. 
unquestionable. 

In  the  present  case  the  account  of  the  relator  was  made  out 
in  items  and  accompanied  by  the  affidavit  required  by  section  167 
of  the  Town  Law  (Laws  of  1890,  chap.  669).  The  certificate  of 
the  board  of  town  auditors  recites  that  they  have  examined  the 
account  and  have  wholly  rejected  the  same.  It  continues :  "  The 
said  account  having  been  objected  to  by  a  taxpayer  of  the  town, 
and  the  claimant  having  been  notified  that  the  said  claim  was  so 
objected  to,  and  after  being  given  an  opportunity  to  prove  his  claim 
before  the  auditors,  he  declined  to  furnish  any  proof  except  the  affi- 
davit attached  to  said  claim."     Upon  the  trial  one  of  the  town- 
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anditorsy  who  was  sworn  as  a  witness  for  the  defendants,  testified 
that  the  certificate  stated  in  snbstance  what  took  place;  that 
the  relator  was  requested  to  give  further  proof  and  refused; 
that  the  board  proceeded  to  examine  the  claim,  and  that  there 
was  no  evidence  before  the  auditors  except  the  affidavit  on  the 
claim. 

In  addition  to  this  evidence  it  appears  that  in  answer  to  a  ques- 
tion from  the  court  counsel  for  the  defendants  stated  that  the  claim 
was  not  rejected  on  evidence  but  because  the  plaintiff  failed  to  pro- 
dace  any  evidence.  This  statement  under  the  circumstances  must 
be  deemed  an  admission  in  behalf  of  the  defendants  which  the  trial 
court  was  entitled  to  take  into  consideration  in  its  determination  of 
the  case.  It  established  a  fact  not  contradictory  of  the  testimony 
to  which  I  have  referred,  but  in  qualification  and  limitation  thereof, 
and  showed  that  the  rejection  of  the  relator's  claim  was  not  based 
upon  any  determination  as  to  its  merits,  but  was  induced  solely  by 
reason  of  the  relator's  failure  to  appear  before  the  board  and  offer 
evidence  in  support  of  his  claim.  A  rejection  of  the  account  under 
such  circumstances  and  for  the  reason  assigned  was  not  really  any 
audit  at  all.  It  was  tantamount  to  a  refusal  to  audit,  and  was  rightly 
so  regarded  by  the  ti*ial  court. 

In  reference  to  the  functions  of  town  auditors  in  cases  of  this 
kind  it  has  been  said  by  the  Court  of  Appeals :  '^  Such  board  is  a 
statutory  tribunal  or  court  to  hear  and  to  allow  or  reject  any  claims 
presented  against  the  town.  The  examination  of  the  account  is  the 
trial  and  its  allowance  or  disallowance  is  the  judgment  of  this  tri- 
banaL"  {People  ex  rel.  Myers  v.  Barnes,  114  N,  Y.  317,  323.) 
If  nothing  more  appeared  in  the  present  case  than  that  the  town 
auditors  had  examined  the  account  and  wholly  rejected  it,  it  could 
not  be  said  that  such  rejection  was  a  failure  to  audit.  "Where,  how- 
ever, the  proof  shows  that  although  there  was  an  examination  the 
claim  was  rejected,  not  as  the  result  of  such  examination,  but  because 
the  claimant  declined  to  offer  further  proof  than  that  contained  in 
the  statutory  affidavit,  it  is  manifest  that  there  has  been  no  such 
audit  as  the  law  requires. 

As  the  relator's  right  to  relief  is  based  upon  the  conclusion  that 
there  has  not  as  yet  been  any  audit  whatever,  there  is  a  technical 
error  in  the  final  order  in  the  direction  that  the  appellants  shall 
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^^-audit  the  bill  of  the  rector.  The  order  should  be  modified  by 
substituting  the  word  avdity  and  as  thus  modified  affirmed,  with 
costs. 

GooDEioH,  P.  J.,  "Woodward,  Hiesohbebg  and  Hooker,  JJ., 
concurred. 

Order  modified  so  as  to  direct  an  audit  instead  of  a  re-audit  of 
the  bill  of  the  relator,  and  as  thus  modified  affirmed,  with  costs. 


The  Long  Island  Loan  and  Trust  Company,  as  Trustee  under  a 
Mortgage  Made  by  The  Long  Island  City  and  Newtown  Rail- 
road Company,  Dated  January  1,  1885,  Respondent,  v.  The 
Long  Island  City  and  Newtown  Railroad  Company  and  The 
Mercantile  Trust  Company,  as  Trustee  under  a  Mortgage  Made 
by  the  New  York  and  Queens  County  Railway  Company, 
Dated  June  29,  1896,  Defendants,  Impleaded  with  the  New 
York  and  Queens  County  Railway  Company,  Appellant. 

DetachmetU  of  interest  coupons  from  bonds — it  does  not  deprive  them  of  the  security 
cf  the  mortgage — action  to  foreclose  the  mortgage  because  of  their  non-payment  — 
ulten  the  trustees  of  the  mortgage  may  sue  without  any  action  on  the  part  tf  the 
bondholders  —  demand  not  necessary  tohere  Hie  place  specified  therefor  no  longer 
exists — entra  allowance  beyond  |300  proper  in  a  difficult  and  extraordinary  mort- 
gage foredosure  suit. 

The  detachment  of  interest  coupons  from  bonds  secured  by  a  trust  mortgage 
does  not  deprive  the  holders  of  the  coupons  of  the  security  of  the  mortgage. 

A  trust  mortgage  given  to  secure  an  issue  of  bimds  having  interest  coupons 
attached  thereto  contained  the  following  clauses: 

*'  Fifth.  In  case  default  shall  be  made  in  the  payment  of  any  half  yearns  inter- 
est or*  any  of  the  aforesaid  bonds  at  the  time  and  in  the  manner  in  the  coupon 
issued  therewith  provided  the  said  coupon  having  been*  presented  and  the 
payment  of  the  interest  therein  specified  having  been  at  the  place  where  it  is 
payable  as  herein  provided  and  such  default  shall  continue  for  the  period  of  six 
months,  then,  and  in  such  case  such  trustee  upon  the  request  in  writing  of  the 
owners  of  one-half  of  the  said  bonds  hereby  secured  then  outstanding,  may 
elect  to  and  can  thereupon  by  such  election  make  the  principal  sum  secured  by 
all  said  bonds  to  become  and  be  immediately  due  and  payable  anything  con- 
tained in  the  said  bonds  or  herein  to  the  contrary  notwithstanding/'  and, 

*8ic. 
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"  &t}erUh.  In  case  of  default  as  hereinbefore  defined  the  said  Trustee  may 
adopt  anj  legal  or  equitable  method  for  foreclosing  this  mortgage  and  enforcing 
the  trusts  herein  contained  or  for  collecting  the  principal  and  interest  of  the 
bonds  secured  hereby  and  may  have  appointed  a  Receiver  of  all  property,  real 
and  personal,  covered  by  this  mortgage  who  shall  have  and  exercise  the  powers 
by  law  provided  for  Receivers  of  railroad  Corporation." 

.Hdd,  that  the  provisions  of  the  7th  section  conferred  ample  power  upon  the 
trustee  to  sue  for  the  foreclosure  of  the  mortgage  and  compel  the  sale  of  the 
mortgaged  premises  to  the  extent  necessary  to  pay  interest  represented  by 
unpaid  coupons  detached  from  the  mortgage,  although  a  majority  of  the  bond- 
holders had  not  set  the  trustee  in  motion  as  provided  for  in  the  5th  section  of 
the  mortgage; 

That,  assuming  that  a  demand  for  the  payment  of  the  coupons  in  question  was 
necessary,  such  demand  would  have  to  be  made  at  the  place  where  the  interest 
was  payable  by  the  terms  of  the  mortgage,  to  wit,  at  the  office  of  the  mort- 
gagor corporation,  and  that  as  it  appeared  that  such  company  had  not  main- 
tained any  office  since  the  year  in  which  the  coupons  were  detached  from  the 
bonds,  the  trustee  was  under  no  obligation  to  make  a  demand  of  payment; 

That  interest  was  allowable  upon  the  coupons  from  the  time  that  they  were 
detached  from  the  bonds  and  passed  into  separate  ownership,  thus  becoming 
distinct  negotiable  instruments. 

Prior  to  18d8  section  8253  of  the  Code  of  Civil  Procedure  provided  as  follows: 
"  In  an  action  brought  to  foreclose  a  mortgage  upon  real  property,  or  for  the 
partition  of  real  property,  or  in  a  difficult  and  extraordinary  case,  where  a  defense 
has  been  interposed  *  *  *  the  court  may  also,  in  its  discretion,  award  to 
any  party  a  further  sum,  as  follows :  1.  In  an  action  to  foreclose  a  mortgage, 
a  sum  not  exceeding  two  and  one-half  per  centum  upon  the  sum  due  or  claimed 
to  be  due  upon  the  mortgage,  nor  the  aggregate  sum  of  two  hundred  dollars. 
2.  In  any  other  case  or  special  proceeding  specified  in  this  section,  a  sum  not 
exceeding  five  per  centum  upon  the  sum  recovered  or  claimed,  or  the  value  ot 
the  subject-matter  involved." 

In  1898  the  section  was  amended  by  substituting  for  the  words  ''other  case*^ 
contained  in  the  2d  subdivision,  the  word  "  action.'' 

SM,  that  the  effect  of  the  amendment  was  to  permit  the  court  in  a  difficult  and 
extraordinary  action  to  foreclose  a  mortgage  upon  real  property  to  grant  an 
extra  allowance  of  five  per  cent  upon  the  sum  due  upon  the  mortgage,  even 
though  the  amount  of  the  extra  allowance  exceeded  the  sum  of  |200. 

Appeal  by  the  defendant,  the  New  York  and  Queens  County 
Eailway  Company,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Queens  on  the  24th  day  of  March,  1902,  confirming  the  report  of 
the  referee  herein  and  directing  a  sale  in  foreclosure. 

The  5  th  and  7th  clauses  of  the  mortgage  referred  to  in  tbQ 
opinion  are  as  follows : 
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^^ Fifth.  In  case.defaalt  shall  be  made  in  the  payment  of  any 
half  year's  interest  or*  any  of  the  aforesaid  bonds  at  the  time  and 
in  the  manner  in  the  coupon  issued  therewith  provided  the  said 
coupon  having  been  presented  and  the  payment  of  the  interest 
therein  specified  having  been*  at  the  place  where  it  is  payable  as 
herein  provided  and  such  default  shall  continue  for  the  period  of 
six  months  then  and  in  such  case  such  trustee  upon  the  request  in 
writing  of  the  owners  of  one  half  of  the  said  bonds  hereby  secured 
then  outstanding,  may  elect  to  and  can  thereupon  by  such  election 
make  the  principal  sum  secured  by  all  said  bonds  to  become  and  be 
immediately  due  and  payable  anything  contained  in  the  said  bonds 
or  herein  to  the  contrary  notwithstanding." 

^^  Seventh.  In  case  of  default  as  hereinbefore  defined,  the  said 
Trustee  may  adopt  any  legal  or  equitable  method  for  foreclosing 
this  mortgage  and  enforcing  the  trusts  herein  contained  or  for  col- 
lecting the  principal  and  interest  of  the  bonds  secured  hereby  and 
may  have  appointed  a  Receiver  of  all  property,  real  and  personal, 
covered  by  this  mortgage  who  shall  have  and  exercise  the  powers 
by  law  provided  for  Receivers  of  railroad  Corporations." 

George  F.  Hickey  [  William  F.  Stewart  with  him  on  the  brief], 
for  the  appellant. 

Melvin  G.  PaUiser  and  William  M.  Ingraham  [Hoger  S.  BaMr- 
win  with  them  on  the  brief],  for  the  respondent. 

WiLLARD  BaBTLETT,  J.  \ 

This  is  a  suit  by  a  trustee  under  a  mortgage  to  foreclose  the  same 
for  the  non-payment  of  interest  represented  by  coupons  detached 
from  bonds  of  the  Long  Island  City  and  Newtown  Railroad  Com- 
pany with  which  they  were  issued.  The  case  was  tried  before  the  Hon. 
Ernest  Hall  as  referee,  who  found  $31,251.91  to  be  due  upon  the 
coupons  and  directed  judgment  of  foreclosure.  This  appeal  is  taken 
by  the  New  York  and  Queens  County  Railway  Company,  which  has 
acquired  the  mortgaged  property  nnder  a  subsequent  mortgage  to 
that  in  suit. 

The  plaintiflPs  authority  to  bring  the  action  is  disputed  by  the 
appellant  on  the  ground  that  a  majority  of  the  bondholders  have 
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not  set  the  trustee  in  motion  as  provided  for  in  the  5th  section  of 
the  mortgage.  The  snit  is  not  brought  under  that  section,  however, 
which  relates  to  an  election  by  a  majority  of  the  bondholders  to 
declare  the  principal  sum  due  for  the  non-payment  of  interest.  It 
IB  brought  under  the  7th  section,  the  provisions  of  which  seem  to 
confer  ample  power  upon  the  trustee  to  sue  in  foreclosure  to  com- 
pel a  sale  of  the  mortgaged  premises  so  far  as  may  be  necessary  to 
pay  the  interest  represented  by  unpaid  coupons.  No  attempt  is 
made  to  enforce  the  payment  of  this  interest  by  the  appellant  cor- 
poration individually,  the  purpose  of  the  action  being  merely  to 
reach  the  property  described  in  the  mortgage,  to  which  the  appel- 
lant now  has  the  legal  title.  '^  The  coupons  were  secured  by  the 
mortgage  and  their  detachment  from  the  bonds  did  not  deprive  the 
holders  of  them  of  the  security  of  the  mortgage.  That  remained 
security  for  their  payment  until  paid,  whether  attached  to  or 
detached  from  the  bonds.'*  (  Union  Trust  Co.  v.  MbntieeUo  cfe  P. 
«71  jB.  Co.,  63  N.  Y.  311.)  And  such  a  mortgage  as  this  may  be 
foreclosed  for  the  interest  alone.  {Central  Trust  Co.  v.  iT.  Y. 
City  <&  N.  B.  B.  Co.,  33  Hun,  513.) 

A  defense  of  payment  was  set  up  in  the  answer  of  the  appel- 
lant, but  tlie  evidence  sustains  the  finding  of  the  referee  that  none 
of  the  coupons  which  are  the  basis  of  the  present  suit  have  been 
paid. 

The  objection  that  no  demand  was  made  for  the  payment  of  some 
of  the  coupons  is  not  available  to  the  appellant.  Assuming  that  a 
demand  was  necessary,  it  would  have  to  be  made  at  the  place  where 
interest  was  payable  under  the  terms  of  the  mortgage,  to  wit,  the 
office  of  the  Long  Island  City  andNewtown  Railroad  Company  in 
Long  Island  City;  yet  it  appears  that  the  company  has  had  no 
office  there  since  1895,  the  year  in  which  these  coupons  were 
detached  from  the  bonds.  The  abandonment  of  the  office  made  a 
demand  there  impossible,  and  the  plaintiff  cannot  be  defeated  for 
failing  to  perform  an  impossibility.  It  was  under  no  obligation  to 
search  elsewhere  for  an  office  at  which  to  demand  payment  of  the 
coupons. 

We  think  the  referee  was  right  in  allowing  interest  upon  the 
coupons  from  the  time  they  were  detached  from  the  bonds  and 
passed  into  separate  ownership,  thus  becoming  distinct  negotiable 
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instruments.  (See  Williamshurgh  Sa/vinga  Bank  v.  Town  of  Soloriy 
136  N.  Y.  465.) 

The  judgment  appealed  from  awards  to  the  plaintiff  $1,562.55  as 
an  additional  allowance.  It  is  conceded  that  the  extra  allowance  in 
a  mortgage  foreclosure  suit  could  not  exceed  $200  prior  to  1898. 
( Watei'iury  v.  Cordage  Co.^  152  N.  Y.  610.)  In  that  year,  how- 
ever, section  3253  of  the  Code  of  Civil  Procedure  was  amended  by 
striking  out  the  words  "  other  case  "  from  the  2d  subdivision  ;  and 
it  is  contended  that  the  effect  of  the  amendment  is  to  permit  the 
court  now  to  allow  more  than  $200  additional  costs  in  a  suit  to  fore- 
close a  mortgage.  The  point  will  be  made  clear  by  a  comparison 
of  the  section  before  and  after  the  amendment.  Prior  to  1898  the 
section  read  as  follows:  "In  an  action  brought  to  foreclose  a 
mortgage  upon  real  property,  or  for  the  partition  of  real  property, 
or  in  a  difficult  and  extraordinary  case,  where  a  defense  has  been 
interposed  in  an  action,  or  except  in  the  first  and  second  judicial 
districts,  in  a  special  proceeding  by  certiorari  to  review  an  assess- 
ment under  chapter  two  hundred  and  sixty-nine  of  the  laws  of 
eighteen  hundred  and  eighty,  and  the  acts  amending  the  same,  the 
court  may  also,  in  its  discretion,  award  to  any  party  a  further  sum, 
as  follows:  1.  In  an  action  to  foreclose  a  mortgage  a  sum  not 
exceeding  two  and  one-half  per  centum  upon  the  sum  due  or 
claimed  to  be  due  upon  the  mortgage,  nor  the  aggregate  sum  of  two 
hundred  dollars.  2.  In  any  other  case  or  special  proceeding  speci- 
fied in  this  section,  a  sum  not  exceeding  five  per  centum  upon  the 
sum  recovered  or  claimed,  or  the  value  of  the  subject-matter 
involved." 

At  the  time  judgment  herein  was  rendered  the  section  read  thus  : 
"  In  an  action  brought  to  foreclose  a  mortgage  upon  real  property, 
or  for  the  partition  of  real  property,  or  in  a  difficult  and  extraor- 
dinary case  (where  a  defense  has  been  interposed  in  an  action),  or, 
except  in  the  first  and  second  judicial  districts,  in  a  special  pro- 
ceeding by  certiorari  to  review  an  assessment,  under  chapter  two 
hundred  and  sixty-nine  of  the  laws  of  eighteen  hundred  and  eighty, 
and  the  acts  amending  the  same,  the  court  may  also,  in  its  dis- 
cretion, award  to  any  party  a  further  sum,  as  follows :  1.  In  an 
action  to  foreclose  a  mortgage  a  sum  not  exceeding  two  and 
one-half  per  centum  upon  the  sum  due  or  claimed  to  be  due 
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upon  the  mortgage,  nor  the  aggregate  sum  of  two  hundred  dol- 
lars. 2.  In  any  action  or  special  proceeding  specified  in  this  section, 
where  a  defense  has  been  interposed,  or  in  an  action  for  the  parti- 
tion of  real  property,  a  sum  not  exceeding  five  per  centum  upon 
the  sum  recovered  or  claimed,  or  the  value  of  the  subject-matter 
involved." 

The  argument  is  that  the  elimination  of  the  words  "  other  case  " 
from  the  2d  subdivision  leaves  that  subdivision  applicable  even  to 
a  mortgage  foreclosure  suit  of  a  diflScult  and  extraordinary  nature. 
It  seems  to  me  that  such  is  the  necessary  effect  of  the  change  and 
the  logical  construction  of  the  language  of  the  section  as  it  now 
stands. 

The  judgment  should  be  affirmed. 

Woodward,  Hirschbero  and  Hooker,  J  J.,  concurred;  Good- 
rich, P.  J.,  not  sitting. 

Judgment  affirmed,  with  costs. 


Giovanni  Maccarone,  Respondent,  v.  Thomas  F.  Hayes,  Appel- 
lant, Impleaded  with  William  Hazard  and  Ann  Hazard. 

JHwIous  answer  —  what  is  an  admission  of  the  indorsement  of  a  note  by  ihe  payee  bttt 
noi  of  its  delivery — what  complaint  sufficiently  alleges  delivery  and  ownership. 

The  complaint  in  an  action  brought  by  Giovanni  Maccarone  against  William 
Hazard,  Ann  Hazard  and  Thomas  F.  Hayes  alleged  as  follows: 

"  First,  On  information  and  belief  that  on  the  6th  day  of  June,  1902,  the 
defendant  made  and  executed  the  following  note: 

"$100.  Woodhayen,  N.  Y.,  6th  June,  1902,  one  month  after  date  I  promise 
to  pay  to  the  order  of  Hazard  &  Co.  one  hundred  and  00/100  dollars  at  the 
Woodhaven  Bank,  value  receiyed. 

•'THOMAS  F.  HAYES. 

"No.  271,  due  July  7th,  1902. 

"Endorsed:  '  Hazard  &  Co.,  No.  40  E.  Houston  St.' 

*' Second.  That  on  said  sixth  day  of  June,  1902,  the  defendant  William  Hazard 
for  a  valuable  consideration  endorsed  said  note  and  transferred  it  to  the  plaintiff. 

*•  Third.  That  thereafter  and  at  maturity  said  note  was  presenteil  for  pay- 
ment at  the  Woodhaven  Bank  and  payment  was  duly  demanded  and  refused. 

**Fburth,  That  notice  of  non-payment  was  duly  given  to  Hazard  &  Co., 
endorseis. 
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"  F^fth.  That  said  note  was  duly  protested  for  non-payment  and  a  notice  of 
protest  duly  sent  to  Hazard  &  Co.,  and  to  Thomas  F.  Hayes. 

"Sixth,  That  the  protest  fees  amount  to  $1.50. 

**  Seventh.  That  the  plaintiff  is  now  the  owner  and  holder  of  said  note. 

"Eighth,  On  information  and  belief  that  the  defendants  Ann  Hazard  and 
William  Hazard  are  copartners  and  doing  business  under  the  firm  name  of 
Hazard  &  Co, 

**  Wherefore,  plaintiff  demands  judgment  for  the  sum  of  $101.50  with  interest 
from  the  6th  day  of  June,  1902." 
The  defendant  Hayes  interposed  an  answer  alleging  that  "  the  defendant  Hayes 
for  his  answer  to  the  amended  complaint  herein  on  information  and  belief 
denies  knowledge  or  information  sufficient  to  form  a  belief  as  to  each  and  every 
allegation  and  the  whole  thereof,  except  the  first  and  the  alleged  notice  to  him 
of  the  alleged  protest  of  the  alleged  note." 
Held,  assuming  that  the  statement  contained  in  the  first  allegation  of  the  com- 
plaint,  " Endorsed:  ' Hazard  <&  Co.,  No.  40  E.  Houston  St.;'"  was  a  sufficient 
allegation  of  the  indorsement  of  the  note  by  the  payees  that  it  was  not  suf- 
ficient to  show  that  the  note  was  delivered  to  the  plaintiff; 
That  the  complaint  taken  as  a  whole  did,  however,  sufficiently  allege  that  the 
note  was  duly  delivered  to  the  plaintiff  and  was  at  the  time  of  the  commence- 
ment  of  the  action  owned  by  him; 
That  as  the  allegation  of  the  delivery  of  the  note  to  the  plaintiff  was  not  con- 
tained in  the  first  allegation  of  the  complaint  and  was,  therefore,  put  in  issue 
by  the  general  denial  contained  in  the  answer,  it  was  error  for  the  court  to 
declare  the  answer  frivolous. 

Appeal  by  the  defendant,  Thomas  F.  Hayes,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
31st  day  of  December,  1902,  granting  the  plaintifPs  motion  for 
judgment  on  the  ground  that  said  defendant's  answer  was  frivolous, 
and  directing  the  entry  of  judgment  against  said  defendant. 

James  Murphy^  for  the  appellant. 
Charles  C.  Smithy  for  the  respondent. 

"Woodward,  J. : 

The  defendant  Hayes  appeals  from  an  order  of  the  Special  Term 
of  the  Supreme  Court,  Kings  county,  declaring  his  answer  frivolous 
and  directing  judgment  in  favor  of  the  plaintiff  on  the  pleadings. 

The  amended  complaint  to  which  the  answer  was  interposed 
alleged :  "  First,  On  information  and  belief  that  on  the  6th  day  of 
June,  1902,  the  defendant  made  and  executed  the  following  note : 
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"  $100.     Woodhaven,  N.  T.,  6th  June,  1902,  one  month  after 

date  I  promise  to  pay  to  the  order  of  Hazard  &  Co.  one  hundred 

And  00/100  dollars  at  the  Woodhaven  Bank,  value  received. 

"THOMAS  F.  HATES. 
"  No.  271,  due  July  7th,  1902. 

"  Endorsed :  '  Hazard  &  Co.,  No.  40  E.  Houston  St.' 

"  Second.  That  on  said  sixth  day  of  June,  1902,  the  defendant 
William  Hazard  for  a  valuable  consideration  endorsed  said  note  and 
tranfifferred  it  to  the  plaintiff. 

"  Third.  That  thereafter  and  at  maturity  said  note  was  presented 
for  payment  at  the  Woodhaven  Bank  and  payment  was  duly  demanded 
iind  refused. 

"  jFourth.  That  notice  of  non-payment  was  duly  given  to  Hazard 
A  Co.,  endorsers. 

"  Fifth.  That  said  note  was  duly  protested  for  non-payment  and 
a  notice  of  protest  duly  sent  to  Hazard  &  Co.,  and  to  Thomas  F. 
Hayes. 

"  Sixth.  That  the  protest  fees  amount  to  $1.50. 

"  Seventh.  That  the  plaintiff  is  now  the  owner  and  holder  of  said 
note. 

"  Eighth.  On  information  and  belief  that  the  defendants  Ann 
Hazard  and  William  Hazard  are  copartners  and  doing  business 
under  the  firm  name  of  Hazard  &  Co. 

"  Wherefore,  plaintiff  demands  judgment  for  the  sum  of  $101.50 
with  interest  from  the  6th  day  of  June,  1902." 

The  answer  which  was  adjudged  frivolous  was  as  follows :  "  The 
defendant  Hayes  for  his  answer  to  the  amended  complaint  herein 
on  information  and  belief  denies  knowledge  or  information  suffi- 
<*ient  to  form  a  belief  as  to  each  and  every  allegation  and  the  whole 
thereof,  except  the  first  and  the  alleged  notice  to  him  of  the  alleged 
protest  of  the  alleged  note." 

Both  pleadings  were  verified. 

The  plaintiff  contends  that  the  answer  is  frivolous  in  that  the 
defendant,  by  excepting  from  his  denial  the  allegations  of  the  para- 
graph of  the  complaint  designated  "  First,"  admitted  not  only  that 
he  was  the  maker  of  the  note,  but  also  that  it  was  indorsed  by 
Hazard  &  Co.,  and  by  that  firm  duly  delivered  to  the  plaintiff, 
before  maturity,  for  value.    The  contention  of  the  defendant  is 
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that  the  words,  "  Endorsed :  *  Hazard  &  Co.,' "  together  with  the 
allegations  of  paragraphs  2  and  7  of  the  complaint  are  insufficient 
to  show  ownership  of  the  note  by  the  plaintiff ;  therefore,  he  con- 
cludes that  the  complaint  does  not  set  forth  facts  sufficient  to  con- 
stitute a  cause  of  action  against  him,  and  that  for  this  reason  judg- 
ment cannot  be  rendered  against  him  on  the  ground  that  this  answer 
is  frivolous.  (  Van  Alstyne  v.  Freday^  41  N.  Y.  174 ;  Munger  v. 
Shannon^  61  id.  251 ;  McMoran  v.  Lange^  25  App.  Div.  11.)  We 
are  unable  to  adopt  either  of  these  views  as  a  solution  of  the  diffi- 
culties here  involved.  Both  pleadings  are  so  inartificially  and 
loosely  drawn  that  a  correct  statement  of  their  legal  effect  is  not 
free  from  perplexity.  One  thing,  however,  seems  clear :  That  is^ 
that  the  defendant's  admission  cannot  be  broader  than  the  allegation 
to  which  it  is  directed.  He  admits  that  the  note  bore  the  memoran- 
dum, "  Endorsed :  *  Hazard  &  Co.,'  "  but  no  more.  He  does  not 
admit  due  delivery  to  the  plaintiff,  nor  anything  more  than  the  rea- 
sonable import  of  the  language  of  the  plaintiff's  allegation.  There 
is  authority  for  holding  that  the  indorsement  by  the  payees  was  suf 
ficiently  alleged  in  the  paragraph  of  the  complaint  designated  jirst. 

In  Ilendricka  v.  Wolff  {I4t  Civ.  Proc.  Rep.  428)  a  similar  allegation 
of  indorsement  was  held  good  by  the  Special  Term  of  the  Supreme- 
Court.  Upon  overruling  a  demurrer  to  the  complaint  in  that  case 
it  was  said  by  Lawrence,  J. :  "  The  language  of  the  complaint  is, 
'  Indorsed,  Charles  G.  Wolff  &  Co.'  It  does  no  violence  to  language 
to  hold  that  such  a  statement  is  equivalent  to  an  allegation  that  *  it' 
(the  note)  was  indorsed  by  Charles  G.  Wolff  &  Co.,  the  makers  and 
payees."  On  appeal  to  the  General  Term  the  judgment  of  the  Spe- 
cial Term  was  affirmed  on  the  opinion  of  the  court  below  (16  N.  T. 
St.  Repr.  1014). 

But  conceding  the  indorsement  by  the  payees  to  be  sufficiently 
alleged  in  paragraph  ^r«^  of  the  complaint,  the  plaintiff,  not  beings 
an  original  party  to  the  note,  could  have  no  right  of  action  thereon 
unless  he  has  acquired  title  thereto  subsequently  to  its  delivery  hj 
the  maker.  "  While  the  averments  that  the  payee  indorsed  the  note 
imports  *  that  he  has  delivered  it  to  another  and  parted  with  his 
title,"  said  Mr.  Justice  Barker,  in  Gurnee  v.  Beach  (40  Hun,  108, 
111),  "  it  cannot  be  inferred  therefrom  that  the  transfer  was  to  the 
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plaintiflE,  for  that  is  another  and  a  distinct  fact  which  must  be  set 
forth  in  the  complaint,  that  it  may  appear  that  the  plaintiff  is  inter- 
ested in  the  cause  of  action.  The  plaintiffs'  claim  of  title  is  an 
issuable  fact,  and  it  must  be  set  forth  in  such  form  that  the  same 
can  be  met  witli  a  denial.  In  averring  the  fact  of  ownership,  no 
particular  form  is  necessary,  but  the  fact  must  be  unequivocally 
stated." 

The  indorsement  by  the  payees,  then,  being  admitted  by  the 
•defendant,  is  there  in  the  complaint  sufficient  allegation  that  the 
note  was  duly  delivered  to,  and  at  the  time  of  the  commencement 
of  the  action  owned  by,  the  plaintiff?  Bearing  in  mind  that  a 
pleading  should  be  construed,  if  possible,  so  as  to  harmonize  all  its 
parts  {Ryle  v.  Ilarringtony  14  How.  Pr.  59),  and  that  the  meaning 
is  to  be  taken,  if  reasonable,  which  will  support  the  pleading  (^Allen 
V.  Patterson^  7  N.  T.  476),  we  have  no  hesitancy  in  saying  that  the 
fact  of  ownership  by  the  plaintiff  is  sufficiently  alleged  in  the  para- 
^aphs  of  the  complaint  designated  second  and  seventh.  It  seems 
entirely  reasonable,  in  view  of  the  allegation  of  paragraph  seventh  to 
construe  the  allegation  of  delivery  to  the  plaintiff  in  paragraph  sec- 
ond  as  that  of  the  payees  and  indorsers.  Hazard  &  Co.  William 
Hazard  was  one  of  the  firm  of  Hazard  &  Co.,  and  it  is  only  as 
such  that  he  is  made  a  party  to  the  action.  The  reasonable  import 
of  the  language  of  paragraph  second^  read  in  connection  with  the 
other  allegations  of  the  complaint,  is  that  William  Hazard  deliv- 
ered the  note  to  the  plaintiff  in  behalf  of  the  firm  of  Hazard  & 
Co.  If  this  is  shown  at  the  trial,  and  it  should  there  appear 
that  the  note  was  indorsed  "  William  Hazard  "  as  well  as  "  Hazard 
&  Co.,"  that  fact  would  not  affect  the  plaintiff's  presumptive  owner- 
ship of  the  note ;  the  indorsement  in  blank  "  Hazard  &  Co.,"  sup- 
plemented by  actual  production  of  the  instrument,  would  constitute 
prima  facie  proof  of  the  plaintiff's  title.  {Zimmer  v.  Chew^  34 
App.  Div.  504.)  The  allegation  of  delivery  to  the  plaintiff  was 
material ;  the  plaintiff  is  bound  to  prove  the  fact  to  make  out  a  case. 
It  is  met  by  the  defendant's  general  denial,  and  under  this  he  could 
controvert  the  allegation  by  evidence.  {Griffin  v.  Long  Islamd  H. 
B.  Co.,  101  N.  T.  348 ;  Hays  v.  Hathom,  74  id.  486.)  A  further 
allegation  of  ownership,  which  has  been  held  sufficient  {New  York 
Marbled  Iron  Works  v.  Sniithj  4  Duer,  362 ;  BurraU  v.  Be  Grooty 
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5  id.  379),  is  made  ia  paragraph  seventhy  and  also  denied  by  the? 
answer. 

"  A  frivolous  answer  is  one  so  clearly  and  palpably  bad  as  to- 
require  no  argument  or  illustration  to  show  its  character,  and  which 
would  be  pronounced  frivolous  and  indicative  of  bad  faith  in  th& 
pleader  upon  a  bare  inspection."  {Strong  v.  Sprouly  63  N.  Y.  497^ 
499.)  "  That  only  may  be  regarded  as  frivolous,  which  is  made  to- 
appear  so  incontrovertibly  by  a  bare  statement  of  it  and  without 
argument.  If  an  argument  is  required  to  show  that  the  pleading  i& 
bad,  it  is  not  frivolous."  {Yotmga  v.  Kent,  46  N.  Y.  672,  674.) 
^'  An  answer  denying,  upon  information  and  belief,  the  indorsement 
and  ownership  of  a  note  sued  upon,  raises  a  material  issue,"  is  not 
frivolous  in  law,  and  judgment  cannot  be  directed  thereon.  {Habert 
Oere  Bank  v.  Inman,  24  N.  Y.  St.  Eepr.  160.) 

We  conclude,  therefore,  that  the  order  appealed  from  should  be 
reversed,  not  because  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendant  Hayes,  but  because 
the  answer  does  not  admit  all  the  material  allegations  of  the  com- 
plaint ;  its  general  denial,  on  the  contrary,  raising  an  issue  upon  a 
material  point.  We  believe  this  view  best  complies  with  the  spirit 
as  well  as  the  letter  of  section  619  of  the  Code  of  Civil  Procedure^ 
which  requires  that,  as  to  matters  of  form  {Clark  v.  Dillon^  97  N* 
Y.  370),  "  the  allegations  of  a  pleading  must  be  liberally  construed 
with  a  view  to  substantial  justice  between  the  parties." 

The  order  should  be  reversed. 

Goodrich,  P.  J.,  Babtlett,  Jenks  and  Hooker,  JJ.,  concurred. 
Order  reversed,  with  ten  dollars  costs  and  disbursements. 
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In  the  Matter  of  the  Application  of  Thb  Brooklyn  Teachers' 
Association  and  Others,  Appellants,  for  a  Peremptory  "Writ  of 
Mandamus  against  The  Board  of  Education  of  the  Cmr  of 
New  York  and  William  H.  Maxwell,  as  City  Superintendent 
of  Schools  of  the  City  of  New  York,  Respondents. 

Teachen  having  grade  A  liuMeBfrom  the  hoard  cf  edueaiitm  of  the  city  of  Brooklyn 
— their  right  to  promotion  cannot  he  affected  by  any  hy-latoe  of  the  hoard  of 
education  of  the  city  of  New  York — they  are  entitled  to  a  mandamus  to  compel 
the  hoard  of  education  to  place  their  names  upon  a  epeeiai  Uet  of  those  eligible  for 
promotion  in  the  order  in  which  the  licenses  were  issued. 

The  board  of  education  of  the  city  of  New  York  has  do  power  to  provide 
that  the  holders  of  grade  A  teachers'  licenses — issued  by  the  board  of  edu- 
cation of  the  former  city  of  Brooklyn  and  which,  by  section  1101  of  the  revised 
New  York  charter  (Laws  of  1901,  chap.  466),  are  directed  to  "be  recognized  by 
the  dty  superintendent  of  schools  and  the  board  of  examiners  of  The  City  of 
New  York,  as  in  full  force,  and  shall  entitle  the  holders  to  appointment  or  pro- 
motion to  any  position  to  which  they  were  respectively  eligible  by  the  posses- 
sion of  such  licenses  or  certificates," —  shall  not  be  eligible  for  promotion  to  any 
grade  in  the  last  two  years  of  the  elementary  school  course  unless  they  pass 
certain  examinations  and  x>ossess  certain  qualifications. 

The  duty  imposed  upon  the  school  authorities  of  placing  the  names  of  holders  of 
grade  A  licenses  upon  the  special  list  of  those  eligible  for  promotion  to  the 
grades  affected  by  the  by-laws,  independent  of  whether  or  not  they  have  com- 
plied with  such  by-laws,  is  neither  judicial  nor  discretionary,  but  is  ministerial 
and  a  writ  of  mandamus  will  be  issued  to  compel  its  performance. 

The  right  of  all  holders  of  grade  A  licenses  to  have  their  names  placed  upon  this 
special  list  of  those  eligible  for  promotion  is  not,  under  section  1090  of  the 
revised  New  York  charter,  affected  by  the  fact  that  their  percentage  ratings 
have  not  been  preserved,  as,  in  the  absence  of  the  percentage  ratings,  the 
names  of  the  holders  of  such  licenses  may  be  arranged  upon  the  special  list  in 
the  order  in  which  the  licenses  were  issued.  ' 

Goodrich,  P.  J.,  dissented. 

Appeal  by  The  Brooklyn  Teachers'  Association  and  others  from 
an  order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  9th  day  of  February,  1903,  denying  said  appellants'  motion 
for  a  peremptory  writ  of  mandamus. 

Ira  Leo  Bamberger  [^Benjamin  If.  Cardozo  with  him  on  the 
brief],  for  the  appellants. 
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James  McKeen  [  Walter  S.  Brewster  with  him  on  the  brief],  for 
the  respondents. 

"Woodward,  J. : 

It  is  alleged  in  the  petitioners'  affidavit  and  admitted  by  the 
answering  affidavit  of  the  city  superintendent  that  "  All  holders  of 
the  licenses  or  certificates  known  as  '  Grade  A '  were  eligible  by 
the  possession  thereof  to  appointment  and  promotion  to  any  gram- 
mar grade  in  the  schools  of  the  said  City  of  Brooklyn."  It  is  also 
alleged  and  admitted  that  under  section  1101  of  the  revised  charter 
(Laws  of  1901,  chap.  466)  license  "  Grade  A  "  shall  be  recognized 
by  the  superintendent  of  schools  and  by  the  board  of  examiners  of 
the  city  of  New  York  as  in  full  force ; .  that,  unmindful  of  the  afore- 
said charter  provision,  the  board  of  education  of  the  city  of  New 
York  has  adopted  two  by-laws  which,  to  make  an  applicant  "  eligible 
for  license  for  promotion  to  any  grade  in  the  last  two  years  of  the 
elementary  school  course,"  require  certain  examinations  and  otlier 
qualifications  in  addition  to  the  holding  of  license  "  Grade  A,"  or 
No.  2 ;  that  pursuant  to  these  by-laws,  the  city  superintendent  of 
schools  has  prepared  a  list  known  as  "  The  Eligible  List  of  persons 
holding  license  for  promotion  "  and  placed  thereon  only  the  names 
of  those  teachers  who  have  complied  with  the  requirements  of  the 
said  by-laws ;  and  that  "  tlie  effect  of  the  said  by-law,  if  the  same 
be  enforced,  is  arbitrarily  and  unjustly,  to  render  your  petitioner, 
Jeannetta  Baum  and  many  hundred  other  teachers  ineligible  for 
appointment  or  to  promotion  to  a  position  to  which  they  were  ren- 
dered eligible  by  the  possession  of  licenses  and  certificates  granted 
to  them  by  the  Superintendent  of  Public  Instruction  of  the  City  of 
Brooklyn  and  by  authority  of  the  Board  of  Education  of  the  said 
City  of  Brooklyn." 

I  agree  with  the  presiding  justice  that  "  the  two  by-laws  are  inop- 
erative so  far  as  they  forbid  promotion  of  persons  holding  the 
Brooklyn  license  grade  A,"  but  I  think  the  difficulty  which  he 
suggests  as  to  section  1090  is  more  imaginary  than  real.  In  this 
proceeding  the  petitioners  are  not  seeking  promotion.  They  ask 
that  their  names  be  placed  upon  the  special  list  for  promotion,  as 
otherwise  they  are  rendered  ineligible  for  promotion,  and  thus  the 
very  result  is  brought  about  which  we  are  agreed  cannot  be,  the 
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forbidding  of  promotion  to  holders  of  license  "  Grade  A."  The  fact 
that  no  ratings  of  the  standing  of  the  various  holders  of  license 
"  Grade  A  "  have  been  preserved  cannot  be  the  fault  of  the  teach- 
ers, but  rather  of  the  school  authorities,  who  should  not  be  permitted 
to  take  advantage  of  their  own  neglect  or  omission.  Moreover,  the 
return  shows  that  upon  the  list  of  licenses  "  Grade  A"  the  names 
are  arranged  together  in  the  order  in  which  the  said  licenses  were 
issued,  an  order  which  may  well  be  followed  in  the  absence  of  per- 
centage ratings  that  under  section  1101  of  the  revised  charter  can- 
not properly  be  demanded  of  holders  of  "  Grade  A  "  licenses. 

Matter  of  Stethins  (41  App.  Div.  269)  may  be  easily  distinguished 
from  the  case  at  bar,  for  in  that  case  no  eligible  list  had  ever  been 
filed,  and  the  petitioner  was  seeking  to  compel  the  preparation  of 
such  a  list,  though  there  was  no  provision  for  the  list,  either  by  stat- 
ute or  by  law,  while  in  our  present  case  a  list  of  persons  eligible  for 
promotion  to  the  four  upper  grammar  grades  has  been  filed  and  the 
board  of  superintendents  has  been  directed  not  to  promote  any  one 
to  such  grades  whose  name  is  not  upon  it.  Moreover,  in  the  8t^ 
bins  case,  the  petitioner's  certificate  made  him  eligible  for  appoint- 
ment as  ^^  principal  of  a  school,"  and  he  asked  to  have  his  name 
placed  on  a  list  to  be  prepared  of  the  names  of  those  eligible  for 
appointment  as  principal  of  a  high  school.  We  said  (p.  270) :  '^  It 
is  a  complete  answer  to  the  application  of  the  relator  that  there  is  in 
fact  no  eligible  list  for  high  school  appointments,  nor  is  any  required 
by  law,  such  a  list  being  expressly  excepted  from  the  provisions  of 
the  statute." 

In  the  case  at  bar  the  petitioners  are  not  seeking  to  control  any 
discretion  now  vested  in  the  board  of  education.  The  situation 
here  is  quite  similar  to  that  in  the  case  of  People  ex  rel,  Ooldey  v. 
MaxwM  (65  App.  Div,  266 ;  affd.,  169  N.  T.  608),  which  seems  to 
me  to  settle  the  question  now  before  us.  The  court  there  held  that 
the  test  of  eligibility  was  the  fact  that  the  person  named  has  received 
a  license  (the  license  there  was  received  in  1875),  and  the  relator's 
name  having  been  omitted  from  a  special  list  made  up  of  those  who 
had  been  recently  examined,  from  which  list  alone  appointments 
were  made,  directed  the  issuance  of  a  writ  of  mandamus.  As  the 
court  say  in  that  case  (p.  267) :  ^^  To  construe  the  provisions  as  con* 
App.  Drv.— Vol,  LXXXV.        4 
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tended  for  by  the  city  Boperintendent  would  necessarily  make  vari- 
ous provisions  (of  the  charter)  inconsistent  with  each  other,  while 
the  view  indicated  gives  effect  to  all  of  the  provisions  thereof,  and 
is  clearly  within  the  intention  of  the  Legislature." 

The  presiding  justice  says  that  Miss  Baum's  name  is  already  on  an 
eligible  list  for  promotion,  but  the  list  to  which  he  refers  is  the  gen- 
eral list  and  not  the  list  of  those  eligible  to  promotion.  The  holders 
of  license  grade  A  are  entitled  to  have  their  names  placed  on  the 
special  list  for  promotion,  and  it  is  not  within  the  discretion  of  the 
board  of  superintendents  or  of  the  city  superintendent  to  invali- 
date their  licenses  by  refusing  to  place  their  names  on  that  list. 
The  duty  is  neither  judicial  nor  discretionary,  but  is  ministerial  in 
character,  and  there  being  no  other  remedy,  enforcement  may  be 
compelled  by  mandamus.  {People  ex  rd.  Ha/rria  v.  CommisdionerSj 
149  N.  T.  26.) 

For  these  reasons,  I  think,  the  writ  should  issue  for  the  relief 
sought  for  in  the  2d  paragraph  of  the  petitioners'  prayer,  and  that 
the  order  appealed  from  should,  therefore,  be  reversed. 

Baktlbtt,  Hiksohbeko  and  Hookbb,  JJ.,  concurred;  Good- 
rich, P.  J.,  read  for  affirmance. 

Goodrich,  P.  J.  (dissenting) : 

I  dissent  from  the  judgment  of  my  associates,  as  expressed  in  the 
opinion  of  Mr.  Justice  Woodward,  written  after  I  had  formulated 
my  reasons  in  the  following  opinion. 

The  Special  Term  has  denied  this  motion  for  a  writ  of  mandamus, 
as  stated  in  the  order,  "not  in  the  exercise  of  the  court's  discretion, 
but  upon  the  ground  that,  as  a  matter  of  law,  the  petitioners  are  not 
entitled  to  any  relief." 

In  1889  Mr.  William  H.  Maxwell,  then  superintendent  of  public 
instruction  in  the  city  of  Brooklyn  (now  city  superintendent  of 
schools  of  the  city  of  New  York),  by  authority  of  the  board  of  edu- 
cation, granted  one  of  the  petitioners,  Miss  Baum,  a  certificate  of 
her  qualification  as  a  teacher  of  grammar  grades  and  a  license  as  a 
teacher  of  grade  A,  which  have  never  been  revoked  and  are  still  in 
force.  She  claims  that  as  holder  of  that  license  she  was  entitled 
under  section  1101  of  the  revised  Greater  New  York  charter  to 
appointment  or  promotion  to  any  grade  in  the  grammar  department 
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of  the  public  schools,  but  that  iu  June,  1902,  the  board  of  edncar 
tion  adopted  two  by-laws  by  which  applicants  for  promotion  to  any 
grade  in  the  last  two  years  {i. «.,  the  f oar  upper  grammar  grades)  of 
the  elementary  school  course  were  required  to  pass  certain  examina- 
tions therein  prescribed  and  to  satisfy  other  requirements  in  addi- 
tion to  holding  licenses  grade  A,  and  whereby  applicants  for 
appointment  to  the  graduating  class  during  the  second  semester  of 
the  elementary  school  course  were  required  to  have  served  at  least 
one  year  in  other  grades  of  the  last  two  years  of  the  course. 

In  pursuance  of  such  by-laws  the  city  superintendent  of  schools 
prepared  a  list  of  those  to  whom  licenses  to  teach  had  been  granted 
and  placed  upon  it  the  names  of  such  teachers  as  had  complied  with 
these  two  by-laws,  and  also  placed  thereon  the  name  of  Miss  Baum 
as  holder  of  license  grade  A.  She  has  been  regularly  appointed  to 
the  fifth  grammar  grade  and,  at  the  request  of  the  principal  of 
School  No.  18,  has  been  teaching  for  some  time  in  the  fourth  gram- 
mar grade,  but  it  does  not  appear  that  the  principal  had  any  author- 
ity to  appoint  her  to  the  fourth  grade.  She  was  notified  that  her 
place  in  the  fourth  grade  must  be  filled  by  some  one  who  has  satis- 
fied the  requirements  of  the  two  by-laws  and  who  is  on  the  eligible 
list  for  promotion.  She  admits  that  she  has  not  complied  with  the 
requirements  of  the  two  by-laws,  and  her  appeal  challenges  the 
power  of  the  board  to  make  such  by-laws  as  far  as  they  declare  her 
ineligible  to  appointment  or  promotion  to  which  she  was  eligible 
under  the  certificate  heretofore  issued  to  her. 

Two  of  the  petitioners,  The  Brooklyn  Teachers'  Association  and 
The  Class  Teachers'  Organization  of  Brooklyn,  are  corporations  com- 
prising teachers  in  the  public  schools  of  the  borough  of  Brooklyn. 
I  do  not  consider  the  right  of  such  corporations  to  apply  for  such  a 
writ  of  mandamus  as  is  sought  by  this  proceeding,  because  the  view 
which  I  take  of  the  matter  involved  will  be  sufiiciently  discussed 
upon  the  claim  of  the  other  petitioner.  Miss  Baum,  and  renders  it 
unnecessary. 

The  appellants'  brief  contains  a  statement  that  the  sole  question 
at  issue  on  this  appeal  is,  ^^  Has  the  superintendent  the  right  to  take 
away  a  certificate  granted  by  tlie  Board  of  Education?"  This 
involves  the  examination  of  the  powers  of  the  board  of  education 
under  the  revised  Greater  New  York  charter  (Laws  of  1901,  chap. 
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466),  Section  1068  confers  upon  the  .board  of  education  power  to 
make  by-laws,  rules  and  regulations  for  the  proper  execution  of  all 
duties  devolving  upon  the  board  and  for  the  transaction  of  all 
business  pertaining  thereto,  and  "  for  the  proper  execution  of  all 
powers  vested  in  it  by  law,  and  for  the  promotion  of  the  welfare 
and  best  interests  of  the  public  schools  and  public  school  system  of 
the  city  in  the  matters  committed  to  its  care." 

Section  1089  (as  amd.  by  Laws  of  1901,  chap.  718)  requires 
the  board  of  education  to  ^^  designate,  subject  to  the  requirements 
of  the  State  school  laws  in  force  when  this  act  takes  effect  or 
that  may  hereafter  be  enacted,  the  kinds  or  grades  of  licenses  to 
teach  which  may  or  shall  be  used  in  The  City  of  New  York, 
together  with  the  academic  and  professional  qualifications  required 
for  each  kind  or  grade  of  license ; "  and  also  to  ^^  designate,  sub- 
ject to  the  like  limitations,  the  academical  and  professional  quali- 
fications required  for  *  *  *  all  other  members  of  the 
teaching  staff.  *  *  *  The  names  of  those  to  whom  licenses 
have  been  granted,  including  *  *  *  those  duly  licensed  in  the 
several  boroaghs  prior  to  the  date  on  which  this  act  takes  effect, 
shall  be  entered  by  the  city  superintendent  upon  lists  to  be  filed  in 
his  office,  a  separate  list  being  made  for  each  grade  or  kind  of  license 
for  which  the  board  of  education  shall  by  its  by-laws  make  pro- 
vision. *  *  *  No  person  shall  be  appointed  to  any  educational 
position  whose  name  does  not  appear  upon  the  proper  eligible  list. 
No  person  shall  teach  in  any  public  school  in  the  city  who  has  not 
such  license,  except  as  herein  otherwise  provided."  This  section 
contains  no  provision  as  to  promotions. 

Section  1090,  however,  provides  that  all  teachers  shall  be  appointed 
by  the  board  of  education  on  the  nomination  of  the  board  of  super- 
intendents and  shall  be  promoted  or  assigned  to  duty  in  such  schools 
and  to  such  positions  in  such  schools  as  the  board  of  superintendents, 
subject  to  the  approval  of  the  board  of  education,  shall  determine. 
Such  nominations  "  must  be  made  from  the  list  of  properly  certifi- 
cated *  *  *  teachers  *  *  *  in  the  regular  order  of  the 
standing  of  the  candidates  on  said  lists.  *  *  *  Existing 
eligible  lists  in  The  City  of  New  York  and  the  relative  standing 
of  persons  whose  names  are  on  said  lists  shall  not  be  affected  by  the 
passage  of  this  act" 
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Under  these  provisions  I  should  have  no  doubt  that  the  board  of 
education  had  power  to  pass  the  two  by-laws  in  question,  were  it  not 
for  the  fact  that  section  1101  contains  a  provision  that  ^^  all  licenses 
to  teach  or  certificates  of  qualifications  for  teaching  granted  by  the 
superintendent  of  public  instruction  of  the  city  of  Brooklyn  or  by 
authority  of  the  board  of  education  of  the  said  city  of  Brooklyn 
prior  to  February  first,  eighteen  hundred  and  ninety-eight,  *  *  ♦ 
shall  *  *  ♦  be  recognized  by  the  city  superintendent  of  schools 
and  the  board  of  examiners  of  The  City  of  New  York,  as  in  full 
force,  and  shall  entitle  the  holders  to  appointment  or  promotion  to 
any  position  to  which  they  were  respectively  eligible  by  the  posses- 
sion of  such  licenses  or  certificates." 

It  is  elementary  that  effect  must  be  given  to  all  the  provisions  of 
a  statute  where  it  is  possible  to  do  so.  Evidently  it  was  the  inten- 
tion of  the  Legislature  by  section  1101  to  continue  in  force  all  the 
licenses  and  certificates  issued  by  the  city  of  Brooklyn,  such  as  the 
one  issued  to  Miss  Baum,  and  that  the  holders  of  such  licenses  or 
certificates  should  remain  entitled  to  promotion  to  any  position  to 
which  they  were  rendered  eligible  by  the  possession  thereof.  Up 
to  the  time  of  the  passage  of  the  revised  charter  no  other  qualifica- 
tion except  five  years'  service  as  a  teacher  was  made  a  condition 
precedent  to  promotion  to  the  fourth  grammar  grade.  Whatever 
right  was  created  by  such  certificates  is  still  preserved  and  con- 
tinued to  their  holders  by  section  1101,  and  the  board  of  education 
has  no  power  to  deprive  them  of  it  by  any  by-laws  or  otherwise. 
It  follows  that  the  two  by-laws  are  inoperative  so  far  as  they  forbid 
promotion  of  persons  holding  the  Brooklyn  license  grade  A  unless 
they  comply  with  their  new  requirements,  and  that  such  holders 
stand  on  precisely  the  same  plane  as  teachers  in  the  borough  of 
Manhattan  who  have  complied  with  the  two  by-laws. 

But  the  difficulty  is  that  section  1090  provides  that  nominations 
for  promotion  must  be  made  in  the  regular  order  of  the  standing  of 
the  candidates  on  the  eligible  lists,  provided,  however,  that  the  board 
of  superintendents  may  consider  for  each  appointment  the  three 
persons  whose  names  are  highest  on  the  appropriate  lists.  There  is  no 
method  of  ascertaining  who  stands  highest  on  the  lists  so  far  as  holders 
of  the  old  Brooklyn  certificates  are  concerned,  for  at  the  time  they 
were  issued  the  ratmgs  or  standards  of  holders  were  not  preserved. 
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There  was  no  provision  in  the  charter  of  the  former  city  of 
Brooklyn  (Laws  of  1888,  chap.  583,  as  amd.)  for  the  promotion  of 
any  teacher  merely  because  his  name  appeared  on  the  eligible  list. 
The  return  alleges  that  the  by-laws  of  the  board  of  education  in 
the  former  city  of  Brooklyn  provided  that  possession  of  an  "  A  " 
certificate  made  the  holder  eligible  to  appointment  in  any  grammar 
grade,  but  did  not  entitle  him  as  of  right  to  promotion  merely  by 
reason  thereof,  nor  without  specified  terms  of  previous  experience 
as  teacher.  Promotion  to  the  fourth  grammar  grade  required  five 
years  of  previous  experience.  Promotions  were  made  on  the  recom- 
mendation of  and  selection  by  the  local  committees  of  the  schools, 
without  reference  to  the  respective  standing  of  the  candidates, 
there  being  no  by-law  requiring  candidates  to  be  graded  according 
to  percentage  received  on  examination.  Apparently  the  only  right 
conferred  upon  the  holder  of  license  "  A  "  was  the  right  to  apply 
for  promotion  to  the  local  committee.  As  the  power  of  promo- 
tion is  by  the  revised  charter  taken  away  from  that  committee  and 
devolved  upon  the  board  of  superintendents,  it  is  difficult  to  see 
any  usefulness  or  value  in  the  holding  of  the  license  grade  A  other 
than  eligibility  to  promotion  in  accordance  with  the  provisions  of 
section  1090;  aud  as  it  is  not  possible  to  assign  the  standing  of 
Miss  Baum  as  compared  with  persons  who  have  been  examined 
since  the  revised  charter  took  effect,  there  is  no  provision  by 
which  she  can  demand  promotion  merely  because  her  name  appears 
on  the  list.  In  other  words,  the  petitioner  fails  to  distinguish  between 
eligibility  to  promotion  and  the  right  to  promotion.  Eligibility 
exists,  but  that  does  not  include  the  right  to  promotion ;  and  here 
the  former  decision  of  this  court  in  Matter  of  Stebhins  (41  App. 
Div.  269)  becomes  applicable.  We  said  (pp.  270,  271) :  "  We  are 
at  a  loss  to  conceive  of  any  vested  rights  in  the  relator  which  have 
been  violated  by  the  new  qualifications  prescribed  by  the  board  of 
education.  By  the  issue  of  a  certificate  to  him  he  became  eligible 
to  appointment  as  principal  of  a  school,  no  distinction  being  drawn 
between  high  schools  and  other  schools.  He  was  appointed  princi- 
pal of  a  school,  and  continues  in  such  place.  *  *  *  The  most  the 
relator  obtained  under  his  certificate  was  eligibility  to  appointment  if 
the  board  saw  fit  to  appoint  him.  He  obtained  no  right  to  an  appoint- 
ment   He,  therefore,  had  no  vested  right  under  his  certificate." 
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We  have  before  us  a  legislative  ccisics  omisst^y  but  with  that  fact 
we  are  not  concerned,  for  it  is  not  for  courts  of  justice  to  provide 
for  all  the  defects  or  mischiefs  of  imperfect  legislation,  even  though 
the  statute  becomes  in  whole  or  in  part  unenforcible.  (Endl. 
Interp.  Stat.  §§  18,  22 ;  JSfmith  v.  HineSy  2  Sumn.  354,  365.) 

This  brings  us  to  the  question  whether  any  practical  relief  can 
be  granted  on  this  appeal.  The  petitioners  prayed  for  a  writ  of 
mandamus : 

First.  Directing  the  city  superintendent  to  prepare  a  list  of  per- 
sons to  whom  licenses  to  teach  have  been  granted,  including  those 
licensed  to  teach  in  the  several  boroughs  prior  to  January  1,  1902, 
and  to  specify  the  relative  standing  of  the  persons  whose  names 
appear  thereon.  The  return  alleges  that  so  far  as  practicable  such 
a  list  has  been  made  up,  and  that  as  no  records  of  any  ratings  or 
percentages  were  required  to  be  or  were  preserved  under  the  old 
system,  it  is  an  utter  impossibility  to  prepare  a  list  according  to  per- 
centage,* but  that  the  names  of  all  persons  licensed  prior  to  January 
1, 1902^  including  Miss  Baum's,  are  included  on  the  list  as  prepared. 

Second.  Directing  the  Superintendent  to  place  upon  the  special 
list  for  promotion  the  names  of  all  persons,  including  Miss  Baum, 
who  hold  license  grade  A.  The  return  alleges  that  this  has  already 
been  done  by  placing  the  names  on  the  list  already  referred  to. 

Third.  Directing  the  board  of  education  to  recognize  as  eligible 
for  promotion  to  any  of  the  fonr  upper  grammar  grades  holders  of 
license  grade  A  and  to  recognize  such  holders  as  eligible  for  pro- 
motion to  the  same  extent  as  they  were  when  the  said  licensee  were 
granted.  The  return  alleges  that  such  eligibility  for  promotion  is 
recognized. 

Fourth.  Directing  the  superintendent  and  the  board  of  education 
to  rescind  all  resolutions  and  instructions  prohibiting  the  promotion 
to  any  of  the  four  upper  grades  of  persons  holding  license  grade  A 
who  have  failed  to  comply  with  the  requirements  of  the  two  by-laws 
80  far  as  they  exclude  from  nomination  holders  of  license  grade  A. 

Fifth,  Directing  the  board  of  education  to  make  appointments 
of  all  teachers  in  accordance  with  their  relative  standing  upon  the 
eligible  list. 

The  granting  of  these  last  two  requests  would  afford  Miss  Baum 
no  practical  relief.    Her  name  is  already  on  an  eligible  list  for  pro- 
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motion  as  required  by  section  1101,  bat.  that  does  not  of  necessity 
and  per  se  entitle  her  to  promotion  any  more  than  did  her  license 
nnder  the  board  of  education  of  the  city  of  Brooklyn.  No  reason 
is  indicated  why  she  should  have  preference  over  others  whose  names 
appear  on  the  same  list  whose  standing  is  not  inferior  to  hers.  All 
nominations  for  promotion  are  discretionary  in  the  board  of  superin- 
tendents, and  mandamus  will  not  issue  to  control  the  exercise  of 
such  discretion.  The  rule  is  well  stated  by  Mr.  Spelling,  in  his- 
Treatise  on  Injunctions  and  Other  Extraordinary  Remedies  (2d  ed* 
§  1433) :  '^  Mandamus  will  not  lie  in  any  matter  requiring  the  exer- 
cise of  oflScial  judgment,  or  resting  in  the  sound  discretion  of  the 
person  to  whom  a  duty  is  confided  by  law  either  to  control  the  exer- 
cise of  that  discretion  or  to  determine  the  decision  which  shall  be 
finally  given,  but  only  to  set  him  in  motion  and  compel  him  to  exer- 
cise his  function  according  to  some  discretion  when  he  has  refused 
or  neglected  to  act  at  all."  (See,  also,  Caasidy  v.  Young^  92  Ky. 
227,  where  it  was  held  that  if  judgment  and  discretion  are  to  be 
exercised  by  a  public  officer  as  to  how  a  duty  shall  be  performed^ 
then  such  duty  is  both  judicial  and  ministerial,  and  a  mandamus  liea 
to  compel  the  officer  to  act  in  the  premises,  but  not  to  control  hia 
judgment  and  discretion.) 

Under  section  1068  of  the  revised  charter  the  board  of  education 
has  power  to  make  by-laws  for  the  proper  execution  of  all  dutiea 
and  powers  vested  by  law  in  it  or  its  members  and  committees  or 
the  several  local  boards,  and  under  section  1089  (as  amd.  by  Laws 
of  1901,  chap.  718)  to  designate  the  qualifications  of  the  teaching 
staff.  The  two  by-laws  under  consideration  were  passed  in  pur- 
suance of  such  power. 

There  is  authority  for  the  principle  that  "  mandamus  does  not  lie 
to  compel  a  party  holding  an  official  position  to  reverse  a  decision 
already  rendered  in  the  exercise  of  discretionary  powers.  In  other 
words,  what  has  been  already  done,  however  erroneously,  cannot  be 
undone  by  this  remedy."  (Spelling  Inj.  &  0th.  Extra.  Rem.  [2d 
ed.]  §  1436.)  The  Supreme  Court  of  South  Carolina,  in  the  case 
of  StaU  ex  rd.  School  District  v.  Rice  (32  S.  C.  97),  said :  "  If  the 
superintendent  of  education  had  omitted  or  refused  to  make  the 
regulations  required  by  the  act  he  might  have  been  put  in  motion 
by  mandamus,  and  required  to  make  the  regulations  as  he  was 
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expressly  required  to  do.  Bat  we  think  the  daty  imposed  npon 
him  required  discretion,  and  a  high  degree  of  judgment,  and  not 
being  a  plain  ministerial  duty,  but  judicial  or  quasi-judicial  in 
character,  and  having  already  performed  the  duty  assigned  him  to 
the  best  of  his  judgment,  we  think  mandamus  will  not  lie  against 
him." 

Moreover,  if  we  should  command  the  board  of  education  to 
rescind  the  by-laws  and  resolutions,  the  petitioner.  Miss  Baum^ 
would  only  be  able  to  say  that  she  was  entitled  to  promotion,  but 
there  is  no  provision  of  the  revised  charter  by  which  it  can  be  said 
that  she  is  to  be  preferred  for  promotion  over  hundreds  of  teachers 
who  hold  license  grade  A  under  the  old  system  or  license  Ko.  2,  its 
equivalent,  in  the  new  system.  The  board  has  made  the  two 
by-laws  to  assist  in  the  selection  of  persons  from  the  eligible  list  for 
promotion,  and  I  am  not  prepared  to  say  that  they  are  unreasonable. 

For  these  reasons  I  think  that  the  order  should  be  affirmed. 

Order  reversed,  without  costs,  and  motion  granted  to  the  extent 
indicated  in  opinion  of  Woodward,  J. 


JoBEPH  YoLLKOMMEB,  Ecspondcnt,  V.  James  A.  Cody  and  Others^ 
Comprising  the  Firm  of  Cody  Bbothees,  and  Others,  Appellants,. 
Impleaded  with  the  City  of  New  Tobk,  Eespondent. 

Geoboe  Flbee  and  Henry  Fleer,  Comprising  the  Firm  of  Fleer 
Brothers,  Respondents,  v.  James  A.  Cody  and  Others,  Com- 
prising the  Firm  of  Cody  Brothers,  and  Others,  Appellants^ 
Impleaded  with  the  Crrv  op  New  York,  Eespondent. 

Andrew  B.  Baird,  Eespondent,  v.  Jambs  A.  Cody  and  Others^ 
Comprising  the  Firm  of  Cody  Brothers,  and  Others,  Appellants,. 
Impleaded  with  the  City  of  New  York,  Eespondent. 

A  nnffle  ebfeetion,  ruling  and  exception  cover b  aU  like  evidence  —  exception  to  evidence 
going  to  the  merite  in  an  equity  ease  —  a  party  cannot  impeach  his  own  witness, 

A  single  objection,  ruling  and  exception  upon  a  question  of  evidence  is  sufficient, 
although  not  repeated,  to  cover  all  of  the  same  class  of  evidence  introduced 
upon  the  triaL 
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An  exception  to  a  ruling  upon  a  question  of  evidence,  which  goes  to  the  merits 
of  the  case,  cannot  be  disregarded,  even  though  the  action  be  one  in  equity. 

Upon  the  trial  of  a  judgment  creditor's  action,  the  plaintiff  called  certain  of  the 
defendants  as  witnesses  and  offered  in  evidence  their  depositions  taken  in  sup- 
plementary proceedings.  The  court  admitted  the  depositions  as  evidence  of 
admissions  by  the  parties  making  them,  but,  in  disposing  of  the  case,  treated 
the  depositions  as  evidence  competent  to  impeach  the  testimony  given  by  the 
parties  making  them  after  their  depositions  had  been  placed  in  evidence. 

Meld,  that  the  depositions  were  not  competent  for  the  purpose  for  which  they 
were  considered  by  the  court. 

Appeal  by  the  defendants,  James  A.  Cody  and  others,  com- 
prifiing  the  firm  of  Cody  Brothers,  and  others,  in  each  of  the  above- 
entitled  actions,  from  a  judgment  of  the  Supreme  Court,  in  each  of 
the  above-entitled  actions,  in  favor  of  the  plaintlflf,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  10th  day  of  Novem- 
ber, 1902,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  Kings  County  Special  Term. 

Ahram  J.  Rose  ^Alfred  C,  Pette  with  him  on  the  brief],  for  the 
appellants. 

Henry  H.  Sawyer^  for  the  respondents  Baird  and  Vollkommer. 

Jenks,  J. : 

These  are  judgment  creditors'  actions  to  reach  money  in  the 
liands  of  the  city  of  New  York  due  to  certain  of  the  defendants  on 
a  judgment  recovered  by  them  against  the  city,  which  was  assigned 
by  them  to  the  testator,  whose  executors  are  other  defendants.  The 
ground  of  the  action  is  that  said  assignment  was  made  to  hinder, 
delay  and  defraud  creditors.  The  Special  Term  gave  judgment  for 
the  plaintiff.  The  plaintiff  called  the  defendant  Elizabeth  L. 
Cody  as  his  witness,  and  offered  in  evidence  her  deposition  taken 
in  certain  third  party  proceedings.  This  was  objected  to  as  incom- 
petent and  upon  other  specified  grounds.  The  learned  counsel  for 
the  plaintiff  then  stated  that  it  was  offered  only  against  the  defend- 
ant Elizabeth  L.  Cody  as  primary  evidence  of  her  admissions,  and 
the  court,  under  exception,  admitted  the  deposition  solely  on  that 
ground.  The  plaintiff  also  offered  in  evidence  an  affidavit  of  the 
witness  made  in  this  case,  which  was  received  under  objection  and 
exception  as  to  its  competency  and  materiality  as  against  all  of  the 
defendants  save  the  city  of    New   York.      Thereafter,   without 
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objection  or  exception,  the  examinations  of  the  defendants  James 

A.  Cody  and  William  J.  Cody  in  supplementary  proceedings  were 
read  in  evidence. 

The  first  objection,  ruling  and  exception  were  sufficient  to  cover 
all  of  the  same  class  of  evidence  without  cumbering  the  record 
with  further  protests.  (Dilleber  v.  Some  Life  Ins,  Co.j  69  N.  Y. 
256 ;  Cwrlson  v.  Winteraony  147  id.  662 ;  Lyons  v.  N.  Y.  Elevated 

B.  a.  Co,y  26  App.  Div.  57.)  After  the  summing  up  by  the 
respective  counsel,  the  learned  court,  in  directing  judgment,  said  : 
^'  It  is  unfortunate  in  this  case  that  there  are  many  contradictions 
by  the  witness,  Elizabeth  Cody,  and  by  her  brothers  in  comparison 
with  the  deposition  in  the  supplementary  proceedings."  Thus  it 
appears  that  the  learned  court  considered  the  deposition  as  contra- 
dicting evidence  which  tended  to  shake  its  belief  in  the  credibility 
of  the  witnesses.  I  am  of  opinion  that  such  evidence  was  not  com- 
petent for  that  purpose.  (Becker  v.  Koch^  104  N.  Y.  394,  401 ; 
Craft  V.  Bra/ndoWy  61  App.  Div.  247.)  The  learned  counsel  for 
the  respondents  argues  that  admissions  are  always  competent,  and 
then  states  that  the  position  of  the  appellants  is  that  the  court 
should  have  refused  to  receive  the  depositions.  Not  so.  The  point 
of  the  appellants  is  that  the  learned  court  did  not  consider  the 
testimony  as  admissions,  but  as  evidence  which  was  competent  to 
impeach  the  witness  called  by  the  plaintiff.  The  learned  counsel 
for  the  respondents  also  argues  that  as  the  depositions  were  admitted 
before  the  testimony  of  each  was  given,  they  could  hot  be  consid- 
ered as  offered  in  contradiction,  and  if,  after  the  witnesses  had  tes- 
tiJBed,  the  admissions  had  further  force,  in  the  mind  of  the  court, 
of  impeaching  their  credibility,  that  should  not  alter  the  rule  as  to 
the  admissibility.  The  answer  is  that  the  learned  counsel  for  the 
defendants  protested  by  his  objection,  so  far  as  he  could,  at  the 
time  the  testimony  was  offered  in  evidence,  and  the  court,  irre- 
spective of  the  mere  order  of  proof,  finally  regarded  the  testimony  as 
competent  to  impeach  the  witness.  Although  this  is  an  equity  case, 
this  exception  goes  to  the  merits  and,  therefore,  it  cannot  be  disre- 
garded. {Tovmsend  v,  Betty  167  N.  T.  462.)  In  view  of  our  con- 
dusion  that  there  must  be  a  new  trial,  it  is  not  necessary  to  discuss 
the  other  questions  of  law  presented,  as  they  are  not  likely  to  arise 
upon  the  second  trial. 
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The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  final  award  of  costs. 

GooDBioH,  P.  J.,    Babtletp,  Woodwabd    and    Hookeb,    JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 


Gbobob  B.  Johnston,  Eespondent,  v.  LoNa  IsLAim  Investment 
AND  Impboyement  Compant,  Appellant. 

Deed — the  teords  **  beginning  at  the  intersection  of  the  eaiteHy  line  of  Main  Road 
or  Turnpike,  now  known ae  Flatbtuh  Avenue"  construed  —  the ctcttuU ownership 
should  not  control  the  construction — buildings  held  not  to  show  intention  as  to  street 
line — words  ''sulffect  to  encroachments  as  shown  on  survey'*  construed. 

The  owner  of  a  tract  of  land  who  had  acquired  title  thereto  under  a  deed  which 
described  the  premises  as  "  beginning  at  a  point  in  the  easterly  side  of  the 
Flatbush  Turnpike  Hoad  "  entered  into  a  contract  for  the  sale  of  the  premises 
which  described  them  as  **  beginning  at  the  intersection  of  the  easterly  line  of 
Main  Road  or  Turnpike,  now  known  as  Flatbush  Avenue/'  and  provided  that 
the  premises  should  be  conveyed  *'  subject  to  encroachments  as  showm  on 
survey." 

Upon  the  trial  of  an  action  brought  by  the  vendee  to  compel  the  specific  per- 
formance of  the  contract,  it  appeared  that  the  main  road  or  turnpike  was 
merged  in  Flatbush  avenue  and  that  the  easterly  side  of  Flatbush  avenue  was 
eight  feet  east  of  the  easterly  line  of  the  old  main  road  or  turnpike.  The 
court  found  that  the  vendor  had  no  title  to  such  eight  feet. 

At  the  time  the  contract  was  executed  there  were  a  number  of  buildings  on  the 
premises  which  were  on  the  easterly  line  of  Flatbush  avenue  as  laid  out. 
The  distance  between  the  buildings  and  the  curb  was  twenty -one  feet.  The 
encroachment  shown  on  the  survey  was  the  overlap  of  a  frame  building  situ- 
ated on  land  belonging  to  the  vendor  adjoining  that  contracted  to  be  con- 
veyed. The  encroachment  was,  for  a  distance  of  fifteen  feet,  about  four  feet 
and  was  patent  and  visible,  and  the  vendee  knew  of  its  existence.  It  was  the 
ultimate  purpose  of  the  vendor  to  remove  the  frame  building. 

The  court  granted  a  decree  of  specific  performance,  which  required  the  vendor 
to  execute  a  conveyance  describing  the  premises  as  **  Beginning  at  the  inter- 
section of  the  easterly  side  of  Flatbush  A. venue  as  now  laid  out,''  and  in  effect 
determined  that  the  deed  should  not  provide  that  the  conveyance  was  subject 
to  the  encroachment  shown  upon  the  survey,  but  it  did  give  to  the  vendor  the 
right  to  remove  the  encroaching  building  within  a  reasonable  time. 

Eield,  that  the  evidence  did  not  justify  the  court  in  directing  the  execution  of  a 
deed  in  the  form  prescribed  by  the  decree. 
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8mMe,  that  the  phrase  '*  now  known  as  Flatbush  Avenue"  was  inserted  in  the 
contract  as  a  further  and  more  familiar  description  of  the  road  or  turnpike, 
and  that  the  starting  point  contemplated  by  the  contract  was  the  easterly  line 
of  the' old  main  road. 

SsmbU,  that  the  fact  that  the  vendor  did  not  own  to  such  easterly  line  was  not 
sufficient  to  require  another  construction. 

Biohie^  that  the  situation  of  the  buildings  on  the  premises  contracted  to  be 
conveyed  was  not  sufficient  to  establish  that  a  different  boundaiy  line  was 
intended. 

Amhle,  that  by  the  reference  in  the  contract  to  the  encroachment  shown  by  the 
survey  the  parties  did  not  contemplate  an  exception  or  reservation  of  the  fee 
of  the  land  covered  by  the  encroachment,  but  that  they  did  intend  that  the 
encroachment  should  be  permitted  to  continue  until  such  time  as  the  vendor 
choee  to  remove  the  encroaching  structure. 

Appeal  by  the  defendant,  the  Long  -Island  Investment  and 
Improvement  Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  the  4:th  day  of  December,  1902,  upon  the  decision  of 
the  court,  rendered  after  a  trial  at  tlie  Kings  County  Special  Term, 
decreeing  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate. 

A.  O.  W.  VermUya^  for  the  appellant 

Francis  E.  Dcma^  for  the  respondent. 

JsNKs,  J. : 

The  plaintiff  has  judgment  for  specific  performance  by  the  ven- 
dor of  real  estate.  The  learned  Special  Term  has  interpreted  the 
contract  as  it  was  written.  The  decree  requires  a  deed  from  the 
vendor  which  apparently  does  not  conform  to  the  contract  in  two 
respects :  (1)  A  part  of  the  description  in  the  contract  reads : 
"  Beginning  at  the  intersection  of  the  easterly  line  of  Main  Road 
or  Turnpike,  now  known  as  Flatbush  Avenue,"  and  (2)  the  contract 
provides:  "Also  subject  to  encroachments  as  shown  on  survey." 
The  deed  required  by  the  decree  reads :  '^  Beginning  at  the  intersec- 
tion of  the  easterly  side  of  Flatbush  Avenue  as  now  laid  out,"  and 
the  decree  in  effect  determines  that  the  deed  cannot  provide  that 
the  conveyance  is  subject  to  an  encroachment  shown  on  the  survey. 
The  main  road  or  turnpike  is  merged  in  Flatbush  avenue  as  now 
laid  out^  and  such  avenue  as  so  laid  out  is  widened  so  as  to  extend 
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to  the  east,  eight  feet  from  the  old  line  of  the  said  main  road. 
Hence,  if  the  point  of  departure  is  from  that  road,  it  is  eight  feet 
within  Flatbash  avenue  as  now  laid  out.  The  court  has  found  that 
the  defendant  has  no  title  to  the  said  strip  of  eight  feet.  I  cannot 
conclude  that  the  words  "  now  known  as  Flatbush  Avenue  "  are  so 
controlling  as  to  warrant  both  the  rejection  of  the  rest  of  the 
description  "  easterly  line  of  Main  Eoad  or  Turnpike,"  and  also  the 
construction  that  the  words  "  now  known  as  Flatbush  Avenue  "  are 
synonymous  with  "  Flatbush  Avenue  as  now  laid  out."  The  deed 
embracing  these  premises  which  conveyed  the  tit^e  to  the  defendant 
in  1899,  reads :  "  Beginning  at  a  point  in  the  easterly  side  of  the  Flat- 
bush Turnpike  Road,"  and  the  insurance  policy  issued  thereon 
insures  the  premises,  excepting,  inter  aiia,  the  right  of  the  city  to 
acquire  title  to  any  portion  of  the  premises  described  in  Schedule  A^ 
lying  within  or  forming  a  part  of  any  street,  avenue  or  road,  as 
actually  laid  out  and  opened  or  as  laid  down  on  the  town  survey 
commissioners'  map.  The  plaintiffs  witness  McElroy  testifies  that 
the  main  road  or  turnpike,  although  not  legally  known  as  Flatbush, 
had  been  put  down  on  the  map  as  such.  It  strikes  me  that  as  the 
turnpike  was  practically  merged  in  Flatbush  avenue,  or  as  the 
avenue  practically  took  the  place  of  the  road,  the  phrase  "known 
as  Flatbush  Avenue "  was  inserted  as  a  further  and  more  familiar 
description.  The  words  are  not  necessary  or  essential  to  a  descrip- 
tion, and,  if  erroneous,  may  be  regarded  as  superfluous.  Where 
there  is  an  iiTeconcilable  variance  between  a  named  boundary  com- 
plete in  itself  and  a  further  familiar  description  of  that  boundary,  I 
think  that  the  descriptive  term  must  yield.  {Jackson  v.  ZoamdSy 
18  Johns.  Ch.  81,  84;  Masten  v.  Olcotty  101  N.  T.  162.)  If  the 
phrase  "  now  known  as  Flatbush  Avenue  "  was  inserted  merely  for 
the  purpose  I  have  indicated,  and  so  has  not  controlling  force,  then 
I  do  not  see  how  it  can  have  the  force  to  make  the  boundary  "  Flat- 
bush Avenue  as  now  laid  out."  For  it  is  to  be  remembered,  to 
reverse  the  term,  that  Flatbush  avenue,  known  as  the  main  road  or 
turnpike,  is  not  the  Flatbush  avenue  as  now  laid  out  When  all 
of  the  evidence  oh  this  matter  was  in,  and  within  ten  questions  of 
the  close  of  the  case,  tlie  learned  justice  presiding  at  Special  Term 
said :  "  I  am  against  you  on  that ;  the  hundred  feet  is  from  the 
easterly  line  of  the  old  Turnpike,  I  think  that  is  plain  from  the 
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language  of  the  contract."  The  construction  of  the  learned  Special 
Term  seems  to  rest  mainly  npon  the  facts  that  to  begin  from  the 
main  rood  or  turnpike  is  to  take  a  point  within  Flatbnsh  avenue^ 
4U  now  laid  outy  and  upon  the  use  of  the  descriptive  term  ^^  now 
known  as  Flatbush  Avenue."  But  suppose  the  evidence  estab- 
lished conclusively  that  the  eight  feet  between  the  line  of  the 
turnpike  and  Flatbush  avenue  as  now  laid  out  had  been  legally 
acquired  from  the  defendant  or  its  predecessors  before  the  con- 
tract was  executed,  and  that  it  had  no  legal  title  to  convey 
them.  This  fact  alone  did  not  authorize  the  court  to  construe 
the  contract  as  referring  to  Flatbush  avenue  as  now  laid  out.  The 
court  could  not  recast  a  contract  so  as  to  make  it  refer  to  a  line  up 
to  which  the  defendant  did  own,  merely  because  it  referred  in 
express  words  to  a  line  up  to  which  the  defendant  did  not  own.  I 
am  not  now  weighing  this  circumstance  as  evidence  of  intention, 
but  as  warrant  in  itself  for  rewriting  the  contract  so  as  to  award 
other  land  than  that  described  in  the  contract.  At  the  time  of  the 
execution  of  the  contract,  the  parties  executed  a  lease  of  the  same 
realty.  There  are  certain  one-story  buildings  thereon,  which  are  on 
the  easterly  line  of  Flatbush  avenue  as  now  laid  out.  In  front 
thereof  are  platforms,  extending  about  five  feet,  area  and  entrances, 
and  from  the  line  of  the  building,  inclusive  of  the  areaways,  to  the 
curb  is  twenty-one  feet.  I  do  not  think  that  such  situation  of  these 
buildings  is  sufficient  evidence  to  establish  a  different  boundary  line 
than  that  described  in  the  contract.  Further,  the  plaintiff  testifies : 
^  There  was  some  dispute  about  how  far  that  line  extends  back 
from  the  front  of  the  street ;  whether  it  should  end  on  the  west 
side  or  in  the  center  of  the  street ;  it  was  decided,  and  written  in 
between,  that  it  should  run  to  the  center  of  the  street." 

I  assnme  that  the  provision  as  to  tlie  encroachment  has  some  pur- 
pose. The  encroachment  shown  on  the  survey  is  the  overlap  of  a 
frame  building  situate  on  the  adjoining  land  of  the  vendor.  For 
fifteen  feet  the  overlap  extends  over  the  line  by  about  four  feet. 
There  is  a  fence  along  the  line  which,  at  the  point  of  overlap, 
departs  and  runs  to  the  west  so  as  to  exclude  the  extension.  The 
encroachment  was  patent  and  visible.  The  defendant's  president 
testifies  that  it  was  the  subject  of  talk  with  the  plaintiff  before  the 
contract  was  executed.    The  plaintiff  in  effect  denies  this,  but  testi- 
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fies  that  he  had  seen  the  overlap  a  few  months  before  the  time  for 
closing  the  title.  The  plaintiff  was  somewhat  familiar  with  the 
premises.  He  had  worked  on  the  adjoining  premises,  and  had  held 
a  lease  of  the  land  for  a  considerable  time.  This  is  not  a  question 
of  implication,  bat  of  express  contract.  Is  it  not  probable  that  the 
defendant  and  the  plaintiff  intended  to  provide  that  so  long  as  this 
frame  stmctore  remained  on  the  land  of  the  vendor,  the  incidental 
encroachment  should  not  be  disturbed?  The  testimony  shows  that 
it  is  the  ultimate  purpose  of  the  defendant  to  remove  the  structure, 
and  when  this  particular  fabric  was  taken  away  or  torn  down,  the 
servitude,  if  such  it  be,  would  come  to  an  end.  {Heartt  v.  KrugeTy 
121  N.  Y.  386.)  The  clause  does  not  purport  to  secure  to  the 
vendor  the  mere  ownership  of  the  structure,  severable  from  the 
realty,  but  it  provides  that  the  land  shall  be  subject  to  the  encroach- 
ment, i.  e.j  the  structure  in  its  present  situation.  Even  a  servitude 
or  an  easement  may  be  created  by  agreement  or  covenant  by  excep- 
tion or  reservation  in  a  grantor's  deed.  {Andrus  v.  Jfational  Sttyar 
JSeJming  Co.^  72  App.  Div.  551,  and  authorities  cited ;  Washb.  Ease. 
4&  Serv.  [4th  ed.]  34.)  And  it  does  not  necessarily  derogate  from 
the  title  conveyed,  for  the  vendee  may  still  be  vested  with  the  realty 
in  fee.  I  may  go  so  far  as  to  say  that  although  the  parties  did  not 
contemplate  an  exception  or  reservation  of  the  fee  in  the  land  whereon 
the  structure  stands,  yet  for  aught  that  appears  to  the  contrary  they 
did  intend  that  the  structure  should  remain  at  rest  upon  the  realty  to 
be  conveyed  to  the  plaintiff.  The  learned  counsel  for  the  appellant 
insists  that  a  man  cannot  encroach  upon  his  own  land.  It  is  true  that 
to  encroach  is  to  intrude  upon,  make  gain  upon,  occupy  or  use  the 
land,  right  or  authority  of  another  as  if  by  a  gradual  or  partial  assump- 
tion of  right  (Anderson  L.  Diet.);  to  gain  unlawfully  upon  the 
lands,  property  or  authority  of  another  (Bouvier  Law  Diet  [Eawle's 
Rev.]) ;  but  the  vice  of  the  argument  is  that  the  contract  does 
not  contemplate  an  encroachment  upon  one's  own  land,  but  contem- 
plates the  land  as  in  the  vendee.  The  very  purpose  of  the  contract 
is  to  transfer  the  title  to  the  land  to  which  the  provision  applies. 
(Washb.  Ease.  &  Serv.  [4th  ed.]  64,  65.)  This  is  not  the  construc- 
tion of  a  provision  in  a  deed,  but  of  the  clause  in  a  contract  for  a 
deed,  and  the  question  is  what  is  the  intention  of  the  parties,  to  be 
gathered  from  the  clause,  and  from  the  entire  contract^  and  if  there 
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be  a  doubt  as  to  the  meaning,  by  consideration  of  the  attendant  cir- 
cnmstances  which  it  is  presumed  were  considered  by  the  parties  at 
the  time  of  contract.  {Clark  v.  Devoe,  124  N.  Y.  120.)  I  do  not 
seek  to  fetter  or  to  forecast  the  discretion  of  the  Trial  Term.  It 
may  be  that  evidence  elicited  thereat  will  justify  a  judgment  simi- 
lar to  the  present  judgment,  or  that  the  court  will  require  partial 
performance  with  compensation,  or  that  it  will  retain  the  suit  in 
order  to  award  damages  to  the  plaintiflE  or  grant  other  or  refuse  all 
relief.  I  simply  advise  the  reversal  of  this  judgment,  for  the  rea- 
son that  I  think  the  evidence  does  not  justify  a  judgment  which 
requires  the  execution  of  a  deed  with  the  description  directed,  and 
without  regard  to  the  clause  in  the  contract  "  subject  to  encroach- 
ments as  shown  on  survey,"  save  that  it  gives  to  the  vendor  the 
right  of  removal  within  a  reasonable  time. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  final  award  of  costs. 

GooDEicH,    P.   J.,    Baktlett,    Woodwaed  and  Hooker,   JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 


Howard  Cohen  and  Others,  Appellants,  v.  Congregation  Shbariih 
Israel  in  the  City  of  New  York,  Respondent. 

Venue —  the  right  to  remove  a  dead  body  from  a  cemetery  doee  not  affect  any  right  or 
interest  in  real  property. 

Ad  action  in  equity,  brought  against  a  corporation  maintaining  a  cemetery  in 
which  the  mother  of  the  plaintiffs  had  been  interred,  to  compel  the  cemetery 
corporation  to  allow  the  plaintiffs  to  disinter  the  body  for  the  purpose  of  rein- 
terring  it  in  another  cemetery,  does  not  affect  any  right  or  interest  in  real 
property,  and  is  consequently  not  a  local  action  within  the  meaning  of  sec- 
tion 982  of  the  Code  of  Civil  Procedure. 

Appeal  by  the  plaintiffs,  Howard  Cohen  and  others,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
App.  Div.— Vol,  LXXXV,        5 
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on  the  5th  day  of  March,  1903,  granting  the  defendant's  motion  for 
a  change  of  venne. 

Victor  E.  Whidock^  for  the  appellants. 

Raymond  Rmbenstein^  for  the  respondent. 

Jenks,  J. : 

The  plaintiffs  appeal  from  an  order  changing  the  venne.  The 
appellants  do  not  gainsay  the  residence  which  was  the  groand  for 
the  order,  but  insist  that  the  action  is  local  within  the  purview  of 
section  982  of  the  Code  of  Civil  Procedure.  The  plaintiffs,  the 
children  of  Adela  and  Daniel  S.  Cohen,  deceased,  complain  that  the 
defendant,  a  Hebrew  congregation,  refuse  to  permit  them  to  disinter 
the  body  of  their  mother,  now  buried  in  its  cemetery,  and  show 
that  the  resistance  is  based  upon  the  defendant's  construction  of 
Jewish  law  and  the  rules  and  regulations  of  the  association.  The 
plaintiffs  seek  to  disinter  the  body  to  fulfill  the  dying  request  of 
their  father  that  he  should  be  laid  beside  his  wife  and  that  their 
children  should  be  buried  beside  them.  They  plead  thao  this  cannot 
be  done  in  the  cemetery  of  the  defendant ;  that  they  have  purchased 
a  burial  lot  in  another  cemetery  where  they  have  interred  the  body 
of  their  father,  where  they  seek  to  reinter  the  body  of  their  mother, 
and  where,  too,  the  children  in  the  course  of  time  may  be  buried. 
The  proposition  of  the  appellants  is  that  they  claim  that  they  are 
entitled  to  a  right  of  disinterment  of  their  mother's  body,  and  as  such 
right  is  an  easement  or  a  license,  it  is,  therefore,  a  right  in  the  spot 
of  land  wherein  the  body  is  laid,  and,  hence,  that  the  judgment 
must  affect  a  right  or  interest  in  real  property  within  section 
982  of  the  Code.  This  is  not  the  theory  of  their  action.  Avow- 
edly their  claim  is  based  upon  the  intimation  of  this  court  when 
the  same  subject-matter  was  presented  in  another  form.  {Matter  of 
Cohen^  76  App.  Div.  401.)  Mr.  Justice  "Woodward  said :  **  In  thus 
deciding  I  do  not  express  any  opinion  upon  the  question  whether 
under  the  general  law  of  the  State  as  to  the  right  to  control  the  dis- 
position of  dead  bodies,  the  petitioner  might  not  be  able  to  obtain 
relief  in  an  equitable  action  instituted  for  that  purpose.''  The  plain- 
tiffs do  not  base  their  claim  upon  any  pi-operty  right  in  the  cemetery 
or  in  any  part  thereof,  and  they  plead  that  the  body  was  buried  in  a 
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"portion  thereof  known  as  the  regular  row  of  burial  places  set 
apart  for  the  interment  of  the  remains  of  such  members  or  seat  hold- 
ers as  may  not  have  a  family  plot  in  said  cemetery,  and  that  the  said 
deceased  was  buried  in  said  cemetery  by  reason  of  her  husband, 
Daniel  C.  Cohen,  being  at  the  time  of  her  death  a  seat  holder 
in  defendant  congregation."  All  the  plaintiffs  ask  is  possession 
of  the  remains,  and  the  disinterment  is  sought  because  it  is  neces- 
sary to  open  the  earth  in  order  to  take  that  possession.  If  the 
defendant  would  bring  the  coffin  to  its  gates  and  deliver  it  to  tlie 
plaintiffs  the  plaintiffs  would  thereby  gain  all  that  they  now  seek 
to  bring  about.  The  right  to  take  the  remains  from  the  place  of 
deposit  no  more  necessarily  involves  a  title  or  a  right  of  estate  in 
the  earth  wherein  they  are  laid  than  would  a  right  of  replevin 
depend  upon  a  property  right  to  the  place  wherein  the  goods  were 
kept.  It  is  not  necessary,  it  is  not  proper,  to  determine  the  law  or 
to  decide  the  merits  upon  this  appeal.  Under  the  common  law  the 
heir  had  no  property  right  in  the  body  of  his  ancestor,  though  he 
possessed  rights  in  monuments  and  escutcheons.  (2  Black.  Com. 
429 ;  Heffina  v.  Sharpe^  7  Cox  Cr.  Cas.  214.)  In  Sharpens  Case 
{supra)  the  defendant  sought  to  do  by  force  what  these  plaintiffs 
would  do  by  judgment,  and  the  conviction  was  affirmed.  But  the 
more  modern  and  the  current  judgment  of  many  courts  recognize  a 
"  quasi  property  "  right  in  the  body  of  the  dead  in  the  nature  of  a 
"sacred  trust"  that  a  court  of  equity  will  sometimes  recognize  in 
order  to  afford  control  of  the  body  to  the  next  of  kin.  This  is  an 
equitable  recognition  of  the  natural  sentiment,  affection  or  rever- 
ence which  exists  for  the  mortal  remains  of  those  we  have  "  loved 
long  since  and  lost  awhile."  {Jifatter  of  Beehman  Street^  4  Bradf. 
503,  532;  Johnston  v.  Marinus^  18  Abb.  N.  C.  72;  Pierce  v. 
Proprietors  of  Swan  Point  Cemetery ^  10  R.  I.  227 ;  Griffith  v. 
Railroad  Company^  23  S.  C.  26,  41 ;  Wynkoop  v.  WynJcoop^  42 
Penn.  St.  293 ;  Foley  v.  Phelps^  1  App.  Div.  551 ;  Snyder  v. 
Snyder^  60  How.  Pr.  868 ;  Larson  v.  Chase,  47  Minn.  307 ;  Fox 
T.  Gordon,  11  Wkly.  N.  Cas.  302.)  In  the  report  of  Euggles, 
Referee,  cx)nfirmed  in  all  respects  {Matter  of  Beehman  Street, 
supra),  the  learned  referee,  inter  alia,  concluded  that  the  right  to 
protect  the  remains  includes  the  right  to  preserve  them  by  separate 
burial,  to  select  the  place  of  sepulture,  and  to  change  it  at  pleasure. 
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(See,  too,  Wdd  v.  Walker^  130  Mass.  422.)  I  think  that  the  learned 
Special  Term  (Maddox,  J.,  presiding)  is  right,  and  that  the  order 
shonld  be  affirmed. 

GooDBicH,  P.  J.,   Babtlbtt,   HiBSCHBBBa    and  Hoobjik,   JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


William  E.  Mowbbat,  Bespondent,  v.  Heneietta  Levy,  Appellant. 

Mechanic* i  lien  —  a  pereonaljvdgment  is  not  proper  where  no  lien  could  haf>e  been 

acquired. 

In  an  action  to  foreclose  a  mechanic's  lien,  in  which  it  is  determined  that  the 
plaintiff  never  had,  and  never  could  have  acquired,  a  valid  mechanic's  Hen,  the 
court  has  no  power  under  section  8412  of  the  Code  of  Civil  Procedure  to  grant 
the  plaintiff  a  personal  judgment  against  the  defendant. 

Serrible,  that  if  section  8412  of  the  Code  of  Civil  Procedure  authorized  the  ren- 
dition of  a  personal  judgment  in  such  a  case,  it  would  be  unconstitutional. 

Appeal  by  the  defendant,  Henrietta  Levy,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  24:th  day  of  December, 
1902,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Kings  County  Special  Term. 

F.  J.  Maisaen  and  George  GrUj  for  the  appellant 

Louis  S.  PhiUipSy  for  the  respendent. 

Jenbs,  J.: 

The  decision  is  in  the  short  form  authorized  by  section  1022  of 
the  Code.  The  appeal  by  the  defendant  is  upon  the  judgment  roll 
alone,  and,  therefore,  the  decision  that  the  plaintiff  was  never  entitled 
to  any  lien  must  stand.  {Gardner  v.  iT.  Y.  Mut.  S.  cfe  Z.  Aesn.y 
67  App.  Div.  141 ;  Matter  of  Health  Depa/rtnient  v.  Weehe%^  22  id. 
110.)  But  the  court  gave  personal  judgment  against  the  defendant 
for  $400  for  services,  and  the  defendant  excepted  to  that  part  of 
the  decision  on  the  ground  of  want  of  jurisdiction.  The  sole  ques- 
tion, then,  for  review,  is  whether,  in  an  action  to  foreclose  a 
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mechanic's  lien,  when  it  is  finally  determined  therein  that  the  plain- 
tiff could  never  have  had  any  mechanic's  lien,  the  court  may  pro- 
ceed to  reader  a  personal  judgment.  It  is  insisted  that  this  is  per- 
mitted by  section  3412  of  the  Code  of  Civil  Procedure,  which  reads 
as  follows :  "  If  the  lienor  shall  fail,  for  any  reason,  to  establish  a 
valid  lien  in  an  action  under  the  provisions  of  this  title,  he  may 
recover  judgment  therein  for  such  sums  as  are  due  him,  or  which  he 
might  recover  in  an  action  on  a  contract  against  any  party  to  the 
action," 

Upon  his  plea  of  statutory  lien  the  plaintiff  invokes  the  statutory 
remedy  to  enforce  it,  and  only  thus  gains  the  ear  of  the  equity  court. 
Thoagh  that  court  decides  that  a  mechanic's  lien  was  never  avail* 
able,  the  suitor  nevertheless  insists  that  he  is  entitled  to  a  common- 
law  judgment  because  the  statute  providing  for  the  enforcement  of 
such  lien  incidentally  permits  it.  If  in  such  a  case  it  does  afford 
sncli  remedy,  then  I  think  it  is  unconstitutional  in  that  it  deprives 
Ids  adversary  of  a  jury  trial.  The  distinction  to  be  kept  in  mind 
is  that  the  court  of  equity  has  determined  it  could  never  have 
acquired  jurisdiction  in  this  case.  The  equity  court  will  not  steal  its 
jurisdiction  from  the  law  side  of  the  court,  but  when  it  fairly  belongs 
there  it  may  retain  it  in  order  to  do  justice,  even  though  it  is  neces- 
sary to  give  a  personal  judgment.  The  distinction  is  stated  by 
O'Brien,  J.,  in  Dudley  v.  Congregation^  etc.,  of  St.  Fr(moi%  (138 
N.  Y.  451)  and  Pabkbb,  Ch.  J.,  in  McNvlty  v.  Minmt  Morris 
Electric  Light  Co.  (172  id.  410).  That  so  drastic  an  application 
of  the  statute  law  would  be  unconstitutional  is,  I  think,  virtually  the 
ground  of  the  decision  in  McDonald  v.  Mayor  (68  App.  Div.  73 ; 
170  N.  T.  409)  and  AlUeri  v.  Lyon  (13  N.  T.  Supp.  617). 

But  I  think  that  section  3412  of  the  Code  of  Civil  Procedure 
is  not  so  to  be  construed.  Its  terms  are  not  a  declaration  that, 
although  there  could  never  be  a  lien,  the  plaintiff  may  proceed 
to  personal  judgment  under  the  guise  of  a  proceeding  to  enforce 
a  lien.  I  construe  the  statute  to  mean  that  in  a  case  where  equity 
haa  jurisdiction,  where  a  mechanic's  lien  was  permissible  and  was 
filed,  and  it  appears  on  the  foreclosure  trial  that  in  consequence 
of  some  technicality  or  informality  the  lienor  must  be  defeated 
on  his  lien,  the  court  may,  nevertheless,  in  the  interest  of  substan- 
tial justice,  render  a  personal  judgment.    I  think  that  the  fail* 
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ure  "  to  establish  a  valid  lien,"  which  permits  the  lienor  neverthe- 
less to  go  on  and  to  recover  a  money  judgment,  does  not  mean 
that  this  can  be  done  if  the  plaintiff  could  never  have  had  a  lien  at 
all ;  but  that  it  applies  to  cases  in  which  the  lien  has  been  defeated 
by  the  lapse  of  time,  the  intervention  of  prior  liens  which  eat  up 
the  fund,  or  some  occurrence  of  like  character  or  import,  the  effect 
of  which  is  to  prevent  the  creation  of  a  lien  to  which  the  plaintiff 
would  otherwise  be  entitled.  I  have  not  attempted  any  general 
definition.  Definitions  are  often  dangerous.  But  I  have  tried  to 
indicate  demarcation.  In  other  words,  where  a  court  of  equity, 
^'  upon  the  broad  facts "  in  the  case,  has  jurisdiction,  it  will  retain 
it  to  prevent  injustice,  even  though  the  remedy  must  be  a  personal 
judgment.  The  very  cases  cited  by  tlie  learned  counsel  for  the 
respondent  indicate,  almost  without  exception,  the  distinction  which 
I  have  sought  to  express.  In  Glacius  v.  Bl<ick  (67  N.  Y.  563)  we 
are  referred  to  the  same  case  (50  ^.  Y.  145).  There  the  court  say : 
^^  The  point  is  made  by  the  appellant  that  the  judgment  should  be 
reversed  without  a  new  trial,  claiming  that  the  lien  has  expired,  and 
no  personal  judgment  can  be  rendered  against  the  defendant.  This 
position  is  not  tenable.  If  the  lien  has  expired,  the  action  can  still  be 
prosecuted  as  a  personal  action.  The  twentieth  section  as  amended 
in  1871*  is  explicit  in  retaining  the  lien,  but  it  is  unnecessary  to  deter- 
mine now  whether  the  lien  continues  or  not."  In  Smith  v.  City 
of  New  York  (32  Misc.  Rep.  380)  the  court  said :  "  It  is  conceded 
that  the  undertakings,  given  by  the  bonding  company,  did  discharge 
the  liens.  This  undoubtedly  assumes  that  some  lien  existed."  And 
the  court,  in  discussing  the  law,  said  :  "  If  it  should  appear  that  by 
some  omission,  which  did  not  really  aflfect  any  of  the  rights  of 
the  parties,  a  lien  was  not  technically  created,  the  court  still  has 
power  to  give  judgment  upon  a  just  claim,"  etc.  The  opinion  goes 
farther,  but  is  obiter.  In  Snaith  v.  Smith  (7  Misc.  Eep.  37)  the 
court  rested  its  decision  upon  the  ground  that  the  complaint  con- 
tained an  equitable  and  a  legal  cause  of  action.  In  Crouch  v.  Moll 
(8  N.  Y.  Supp.  183)  the  lien  was  established,  but  circumstances 
arose  before  the  beginning  of  the  action  which  rendered  it  impossible 
or  unavailing  to  take  judgment  in  that  a  superior  lien  was  foreclosed, 
and  the  court  held  that  it  was  not  thereby  ousted  of  jurisdiction. 

♦Laws  of  1854,  chap.  402,  §  20,  as  amd.  by  Laws  of  X871,  chap.  188.—  [Rep. 
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In  Altieri  v.  lAfon  {supra)  there  were  liens  in  the  first  instance,  and 
the  court  took,  I  think,  a  correct  view  of  the  law  when  it  said : 
**  Certainly  it  would  not  be  right,  and  we  are  of  the  opinion  that  it 
was  not  the  intention  of  the  Legislature  to  allow  a  person  to  bring 
an  action  to  foreclose  a  mechanic's  lien,  and  then,  if  he  be  defeated 
in  that  action,  to  recover  a  money  judgment  for  any  sum  that  may 
be  due  on  any  contract  between  him  and  the  defendant.  It  was 
rather  the  intention  of  the  Legislature  to  allow  the  mechanic  or  the 
f  amisher  of  materials  to  recover  a  money  judgment  if  his  action  to 
foreclose  his  lien  was  defeated  by  reason  of  any  informality  in  the 
lien,  or  by  reason  of  any  neglect  to  enforce  his  lien  within  the  time 
required  by  law."  In  Thomas  v.  Sahagan  (10  N.  Y.  Supp,  874) 
there  were  valid  liens.  In  another  case,  not  cited  by  the  counsel 
(  Wtbk  V.  Ft.  Plain  &  Richfield  Sprvaga  R.  Co.,  27  App.  Div.  577, 
583),  the  court,  per  Follett,  J.,  say :  "  It  is  well  settled  that  when 
liens  are  filed  for  labor  performed  and  materials  furnished,  which 
Lave  become  inoperative  by  the  lapse  of  time,  judgments  for  the 
amounts  due  on  the  claims  may  be  rendered  in  an  action  brought  to 
foreclose  one  of  the  liens,  and  to  determine  the  rights  and  priorities 
of  the  others." 

The  judgment  should  be  reversed. 

Baktlett,  Woodwabd,  Hibsohbebg  and  Hookeb,  J  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 


The  People  op  the  State  op  New  York  ex  rel.  The  Missionaet 
Sisters  op  the  Third  Order  of  St.  Francis,  Respondent,  v. 
John  Reilly  and  Others,  Assessors  of  the  Town  of  Highlands, 
Orange  County,  Appellants.     (Nos.  1  and  2.) 

JSumption  from  taxation  —  land  uied  for  charitable  and  henewient  purposes  by  the 
Mieaionary  Sistere  of  the  Third  Order  of  8t.  Francis  held  to  be  exetnpt. 

A  number  of  sistera  of  a  voluntary  unincorporated  religious  order  organized  a 
corporation  known  as  "  Missionary  Sisters  of  the  Third  Order  of  St.  Francis/' 
pursuant  to  chapter  816  of  the  Laws  of  1848.  The  business  of  the  corporation, 
as  set  forth  in  the  articles  of  incorporation,  was  to  "instruct  the  ignorant, 
particularly  the  poor,  tend  the  sick,  visit  hospitals  and  prisons  when  called 
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upon  to  do  80;  to  shelter,  galde  and  instruct  orphan  children  and  to  do  other 
kindred  offices  of  charity  and  benevolence  as  occasion  may  require/' 

The  corporation  conducted  a  school  for  children  and  young  women.  Pupils  who 
could  afford  to  do  so  paid  a  substantial  fee  for  tuition,  but  others  paid  no 
tuition  fee.  The  corporation  used  all  the  revenue  of  the  school  in  its  support 
and  maintenance,  and  the  institution  was  not  self  supporting,  the  deficiency 
being  met  by  contributions  from  the  unincorporated  religious  order.  Some  of 
the  employees  of  the  school  were  paid  a  reasonable  compensation  for  the 
services  rendered  by  them,  but,  in  addition  to  these,  there  were  twenty  sisters, 
of  the  unincorporated  religious  order  who  rendered  services  without  any 
pecuniary  compensation. 

The  corporation  owned  two  parcels  of  land,  separated  by  a  highway,  which, 
had  been  purchased  with  money,  most  of  which  had  been  supplied  by  the  unin- 
corporated religious  order  without  security  of  any  kind  for  its  repayment. 
Upon  the  larger  of  these  two  parcels  was  situated  the  school  building,  and  alsO' 
several  other  buildings  connected  with  the  school.  Vegetables  and  other 
produce,  all  of  which  were  used  to  supply  the  needs  of  the  school,  were  grown 
on  this  parcel.  The  parcel  was  also  used  as  a  recreation  ground  for  the  exclu- 
sive use  of  the  pupils  of  the  school. 

The  corporation  made  no  use  of  the  smaller  parcel  except  to  take  lumber  there* 
from  for  the  purpose  of  improving  the  other  portions  of  its  grounds. 

Held,  that  the  larger  parcel  was  exempt  from  taxation  by  virtue  of  the  Tax  Law 
(Laws  of  1806,  chap.  908,  §  4,  subd.  7,  as  amd.  by  Laws  of  1897,  chap.  871> 
which  provides  that  '*  The  real  property  of  a  corporation  or  association  organ- 
ized exclusively  for  the  moral  or  mental  improvement  of  men  or  women  or  for 
religious,  bible,  tract,  charitable,  infirmary,  educational  *  *  *  purposes. 
*  *  *  or  for  two  or  more  of  said  purposes  and  used  exclusively  for  carrying 
out  thereupon  one  or  more  of  such  purposes  *  •  *  shall  be  exempt  from 
taxation; " 

That  the  smaller  parcel  was  not  used  exclusively  for  educational  purposes  or  for 
educational  purposes  at  all,  and  was,  consequently,  not  exempt  from  taxation 
under  that  statute; 

That  the  evidence  did  not  substantiate  the  claim,  that  the  main  purpose  of  the 
corporation  was  to  enable  the  sisters  of  the  unincorporated  association,  residing^ 
at  the  school,  to  lead  a  passive  life  of  religious  meditation,  and  that  the  pri- 
mary purpose  of  the  school  was  to  afford  mental  relaxation  to  such  sisters  bjr 
furnishing  them  with  a  congenial  occupation. 

Appeals  by  John  Reilly  and  others,  assessors  of  the  town  of 
Highlands,  Orange  county,  from  an  order  of  the  Supreme  Court  in 
each  proceeding,  made  at  the  Orange  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Orange  on  the  5th  day  of 
January,  1903,  in  so  far  as  said  orders  strike  certain  property  of  the 
relator  from  the  assessment  roll  of  the  town  of  Highlands  in  the 
county  of  Orange. 
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WHUcmh  Ycmamee^  for  the  appellants. 

Michael  J.  Scmdaaiy  for  the  respondent. 

Peb  Curiam  : 

The  land  which  has  been  exempted  from  taxation  by  the  decision 
in  these  proceedings  was  formerly  known  as  the  Cranston  Hotel 
property,  near  West  Point,  and  consists  of  two  tracts  near  Cranston 
station  on  the  West  Shore  railroad.  The  larger  tract  consists  of 
twenty-two  and  three  hundred  and  sixty-four  one-thousandths  acres. 
The  smaller  tract,  which  is  separated  from  the  larger  by  a  road  run- 
ning east  and  west,  known  as  the  Landing  road,  occupies  an  area  of 
thirteen  and  eighty-four  one-thousandths  acres. 

As  to  the  larger  tract,  we  think  that  the  orders  made  at  Special 
Term  should  be  sustained  for  the  reasons  given  in  the  report  of 
Mr.  Heney  HiRSOHBBBa,  the  referee  before  whom  the  hearing  was 
had.  We  are  entirely  satisfied  with  his  statement  of  the  law  bear- 
ing upon  the  case  and  its  application  to  this  part  of  the  property. 

As  to  the  smaller  thirteen-acre  tract,  however,  which  is  not  only 
separable  but  actually  separated  from  that  part  of  the  property 
employed  for  educational  purposes,  the  evidence  shows  that  the 
relator  makes  no  use  of  it  except  to  take  lumber  therefrom  for 
improving  the  other  portions  of  the  grounds  when  occasion  requires. 
It  seems  to  us  going  too  fur  to  hold  that  this  part  of  the  property  is 
used  exclusively  for  educational  purposes,  or  indeed  that  it  is  used 
for  educational  purposes  at  all. 

The  orders  appealed  from  should  be  modified  so  as  to  declare  the 
thirteen-acre  tract  liable  to  assessment  and  taxation ;  but  otherwise 
they  are  right  and  should  be  aiSirmed. 

Present  —  Baetlett,  Woodwabd,  Jenes  and  Hookeb,  J  J. 

Orders  modified  so  as  to  declare  the  thirteen-acre  tract  liable  to 
assessment  and  taxation,  and  as  modified  affirmed,  without  costs  of 
this  appeal  to  either  party. 

The  following  is  the  report  of  the  referee : 

Henst  Hibsghbeeg,  Referee: 

This  is  a  trial  of  the  issues  raised  by  the  respondents'  return  to  a 
writ  of  certiorari  granted  for  the  purpose  of  reviewing  an  assess- 
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ment  in  tlie  siim  of  $45,000  against  relator's  real  property,  situated 
in  the  town  of  Highlands,  Orange  county.  Relator  claims  that 
said  real  property  (except  a  tract  of  five  and  twenty-seven  one-thou- 
sandths acres,  hereinafter  mentioned)  is  exempt  from  taxation  by 
virtue  of  subdivision  7  of  section  4  of  chapter  908  of  the  Laws  of  1896, 
as  amended  by  chapter  371  of  the  Laws  of  1897,  being  chapter  24  of 
the  General  Laws  and  known  as  the  Tax  Law.  The  grounds  alleged 
by  relator  for  said  exemption  are  that  it  is  a  corporation  organized 
exclusively  for  certain  of  the  purposes  mentioned  in  that  law  and 
that  it  uses  the  real  property  in  question  exclusively  for  carrying  out 
thereupon  said  purposes. 

The  following  are  the  provisions  of  the  law  applicable  to  this 
case :  "  The  real  property  of  a  corporation  or  association  organized 
exclusively  for  the  moral  or  mental  improvement  of  men  or  women 
or  for  religious,  bible,  tract,  charitable,  benevolent,  missionary, 
hospital,  infirmary  (or)  educational  *  *  *  purposes  *  *  * 
or  for  two  or  more  such  purposes  and  used  exclusively  for  carry- 
ing out  thereupon  one  or  more  of  such  purposes  *  *  *  shall 
be  exempt  from  taxation.  But  no  such  corporation  or  association 
shall  be  entitled  to  any  such  exemption  if  any  officer,  member  or 
employe  thereof  shall  receive  or  may  be  lawfully  entitled  to  receive 
any  pecuniary  profit  from  the  operations  thereof  except  reasonable 
compensation  for  services  in  eifecting  one  or  more  of  such  pur- 
poses, or  as  proper  beneficiaries'  of  its  strictly  charitable  purposes ; 
or  if  the  organization  thereof,  for  any  such  avowed  purposes, 
be  a  guise  or  pretense  for  directly  or  indirectly  making  any 
other  pecuniary  profit  for  such  corporation  or  association  or  for 
any  of  its  members  or  employes,  or  if  it  be  not  in  good  faith 
organized  or  conducted  exclusively  for  one  or  more  of  such  pur- 
poses. The  1-eal  property  of  any  such  corporation  or  association 
entitled  to  such  exemption  held  by  it  exclusively  for  one  or  more  of 
such  purposes  and  from  which  no  rents,  profits  or  income  are 
derived,  shall  be  so  exempt.  *  *  *  The  real  property  of  any 
such  corporation  not  so  used  exclusively  for  carrying  out  thereupon 
one  or  more  of  such  purposes  but  leased  or  otherwise  used  for  other 
purposes,  shall  not  be  exempt,  but  if  a  portion  only  of  any  lot  or 
building  of  any  such  corporation  or  association  is  used  exclusively 
for  carrying  out  thereupon   one  or  more  such   purposes  of  any 
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sach  oorporation  or  association,  then  sach  lot  or  building  shall  be  so 
exempt  only  to  the  extent  of  the  value  of  the  portion  so  used,  and 
the  remaining  or  other  portion  to  the  extent  of  the  value  of  such 
remaining  or  other  portion  shall  be  subject  to  taxation." 

The  following  are  the  material  facts :  Among  the  various  religious 
communities  of  the  Roman  Catholic  faith  there  is  a  certain  vol- 
untary unincorporated  religions  order  of  world-wide  distribution, 
known  as  the  Missionary  Sisters  of  the  Tliird  Order  of  St.  Francis, 
In  1870  live  sisters  of  said  order,  believing  that  certain  charitable, 
educational  and  benevolent  work  could  be  better  effected  by  the 
instrumentality  of  a  corporation  than  by  means  of  said  unincor- 
porated religious  order,  duly  incorporated  the  relator  in  this  State 
under  the  corporate  name  of  "  Missionary  Sisters  of  the  Third  Order 
of  St.  Francis,"  pursuant  to  the  provisions  of  chapter  319  of  the 
Laws  of  1848, an  act  entitled  "An  act  for  the  incorporation  of 
benevolent,  charitable,  scientific  and  missionary  societies,"  and  the 
several  acts  amendatory  thereof.  Relator's  objects  and  business  are 
the  same  as  set  forth  in  its  certificate  of  incorporation,  namely,  "  to 
instruct  the  ignorant,  particularly  the  poor ;  to  tend  the  sick  ;  visit 
hospitals  and  prisons  when  called  upon  to  do  so ;  to  shelter,  guide 
and  instruct  orphan  children,  and  to  do  other  kindred  offices  of 
charity  and  benevolence  as  occasion  may  require." 

Towards  the  latter  part  of  1899  relator  purchased  the  real  prop- 
erty in  question.  Most  of  the  purchase  money  was  supplied  by  the 
unincorporated  religious  order,  but  whether  as  a  gift  or  as  a  loan  to 
relator  does  not  clearly  appear  from  the  evidence.  At  any  rate, 
relator  did  not  give  said  order  any  security  for  the  repayment  of 
said  purchase  money  and  took  the  real  property  in  question  in  its 
own  name  and  free  from  any  incumbrances. 

The  real  property  thus  purchased  by  relator  consists  of  about 
forty  and  four  one-hundredths  acres  of  land  and  certain  buildings 
thereon,  situated  in  the  town  of  Highlands,  on  the  west  shore  of  the 
Hudson  river.  It  is  separated  into  two  distinct  parcels  of  land  by  a 
strip  of  land  100  feet  in  width  and  2,070  feet  in  length  owned  by 
the  West  Shore  Railroad  Company. 

The  parcel  between  the  railroad  and  the  river  contains  about  five 
and  twenty-seven  one-thousandths  acres  of  land,  and  as  per  stipula- 
tion on  page  107  of  testimony  its  assessable  value  is  $6,000.    Rela- 
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tor  leases  that  parcel  for  dock  purposes  and  uses  the  net  income  ia 
the  support  and  maintenance  of  its  educational  work.  It  is  conceded 
that  said  parcel  of  land  is  subject  to  taxation  within  the  authority  of 
People  ex  rd.  Young  Men's  Aasn,  v.  Sayles  (32  A  pp.  Div.  197 ; 
aflfd.,  157  N.  Y.  677.) 

The  rest  of  the  real  property  in  question  is  situated  north  and  west 
of  the  railroad,  and  consists  of  about  thirty-six  and  three  hundred 
and  fourteen  one-tliousandths  acres  of  land  and  certain  buildings 
thereon,  and  its  value,  as  per  said  stipulation,  is  the  sum  of  $39,000. 
Thereupon  relator  conducts  the  institution  whereby  exemption  from 
taxation  is  claimed  for  said  property. 

Said  institution  is  a  school  for  children  and  young  women.  It 
is  called  "  The  Academy  of  Our  Lady  of  Angels,' '  and  has  existed 
during  the  last  thirty  years.  Formerly  it  was  located  at  Peekskill, 
but  about  two  years  ago  it  was  removed,  owing  to  lack  of  accommo- 
dation for  its  pupils,  to  its  present  location.  The  curriculum  of  the 
school  extends  from  the  kindergarten  to  the  academic  grade,  and, 
consequently,  includes  an  extensive  range  of  subjects,  from  reading, 
writing  and  arithmetic  to  the  natural  sciences,  foreign  languages, 
history  and  philosophy. 

Relator  advertises  the  school  by  various  methods,  such,  for  instance, 
as  the  insertion  of  advertisements  in  newspapers  and  the  publication 
of  a  printed  prospectus  of  the  school.  At  present  there  are  eighty- 
six  pupils  at  the  school.  Most  of  them  are  from  places  other  than 
Highlands,  or  its  immediate  vicinity,  and  reside  at  the  school  during 
the  term.  Relator  at  one  time  took  boarders,  but  since  the  summer 
of  1900  has  not  done  so,  and  at  present  there  are  no  boarders  other 
than  pupils  at  the  school.  Those  who  are  financially  able  to  pay 
are  charged  a  substantial  fee  for  tuition  in  the  school.  That  fee 
varies  in  amount,  according  to  the  financial  means  of  the  pupil  and 
according  to  the  course  of  study  selected.  The  regular  rate  for  the 
scholastic  year  is  $200,  but  some  pupils  are  at  present  attending  the 
school  at  reduced  rates,  and  some  are  attending  free.  Relator  uses 
all  the  money  thus  obtained  in  the  support  and  maintenance  of  the 
school.  During  the  school  year  from  September,  1900,  to  Septem- 
ber, 1901,  the  expenses  of  the  school  were  $4,000  more  than  the 
receipts.  Most  of  that  deficiency  was  met  by  contributions  from 
the  unincorporated  religious  order.    This  year  the  school  is  doing 
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better  financiallj,  and  may  soon  be  self-sapporting.  Neither  relator 
nor  any  of  its  officers  or  members  receive,  or  are  entitled  to  receive, 
^ny  pecuniary  profit  from  the  relator's  operations. 

To  perform  the  work  of  the  school,  relator  employs  a  chaplain, 
Tvho  is  also  a  professor,  at  a  salary  of  $1,000  per  year ;  an  engineer 
at  $60  per  month ;  night  watchman  or  workman  at  $35  per  month ; 
two  men  at  $20  per  month ;  a  messenger  boy  at  $4  per  month ; 
three  teachers  of  music,  paid  by  the  day's  work,  at  the  rate  of  from 
S6  to  $8  a  day,  and  twenty  sisters  of  the  unincorporated  religious 
oixier,  who  teach  and  perform  other  services  without  any  other  com- 
pensation than  their  board  and  lodging. 

It  appears  that  all  these  employees  are  necessary  for  the  proper 
performance  of  the  school  work.  It  cannot  be  seriously  contended 
that  any  of  them  receive  more  than  reasonable  compensation  for 
their  services.  The  evidence  shows  that  relator's  school  is  con- 
ducted on  an  unusually  economical  plan,  and  that  many  of  its 
employees,  animated  by  an  ideal  of  duty,  are  devoting  their  lives 
to  the  performance  of  its  educational  work,  without  receiving  or 
expecting  any  pecuniary  compensation. 

On  this  parcel  of  thirty-six  and  three  hundred  and  fourteen  one- 
thousandths  acres  are  situated  the  school  building,  four  cottages  and 
a  bam.  The  school  building  is  250  feet  in  length  and  50  feet  in 
^dth,  and  contains  about  200  rooms.  Therein  the  pupils  of  rela- 
tor's school  receive  their  instructions.  In  addition  to  room  for 
teaching,  it  furnishes  the  pupils  and  some  of  the  teachers  with 
sleeping  and  living  accommodations.  Of  the  four  cottages,  one  is 
nsed  as  a  residence  for  the  chaplain;  one  is  reserved  for  pur- 
poses of  quarantine  in  case  of  sickness  at  the  school ;  one  is  used 
partly  as  a  dwelling  for  the  engineer  and  partly  as  a  bowling  alley 
for  the  pupils  of  the  school,  and  one  is  used  as  a  power  house  and 
contains  dynamos,  boilers,  etc.  The  cottages  are  very  small,  and, 
with  the  exception  of  the  one  used  by  the  chaplain,  are  unheated 
and  useless  for  living  purposes  in  winter.  The  bam  is  used  as  a 
dwelling  for  some  of  relator's  employees,  and  also  for  a  horse  that 
is  used  by  relator  to  cultivate  the  school  grounds  and  to  carry  pupils 
and  baggage  to  and  from  the  school.  All  of  these  buildings  are 
necessary  for  carrying  out  the  work  of  the  relator's  school. 

From  this  parcel  of  thirty-six  and  three  hundred  and  fourteen  one- 
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thousandths  acres  of  land,  whereon  these  buildings  are  situated, 
relator  obtains  vegetables,  hay  and  timber.  No  part  of  that  produce 
is  sold,  but  relator  directly  and  necessarily  uses  all  of  it  to  supply  the 
needs  of  the  school.  This  parcel  of  laud  is  also  used  for  recreation, 
and  contains  a  bowling  alley,  skating  pond  and  swings,  reserved  for 
the  exclusive  use  of  the  pupils  at  the  school. 

It  should  be  remembered  in  applying  the  law  to  these  facts  that  in 
this  State  the  provisions  of  the  Tax  Law  exempting  property  from 
taxation  are  strictly  construed  against  those  claiming  the  exemption 
{People  ex  rel.  Toung  Men^a  Assn,  v.  Sayles,  32  App.  Div.  197, 
201,  and  cases  there  cited ;  People  ex  rel.  Delta  Kappa  Epsilon 
Society  v.  Lawler^  74  id.  553,  557,  and  cases  there  cited.) 

Consequently,  to  exempt  the  real  property  in  question  from  taxa- 
tion, the  burden  in  this  case  rests  on  relator  to  show  itself  clearly  and 
unequivocally  within  the  scope  and  operation  of  the  statute.  From 
the  foregoing  facts  and  evidence  herein  it  does  thus  appear,  clearly 
and  conclusively,  that  relator  is  a  corporation  in  good  faith,  exclu- 
sively organized  and  conducted  for  carrying  out  some  of  the  pur- 
poses mentioned  in  the  statute ;  that  it  does  not  make  any  pecuniary 
profit  from  its  operations;  that  none  of  its  members,  officers  or 
employees  receive,  or  are  entitled  to  receive,  any  pecuniary  profit 
from  said  operations,  except  reasonable  compensation  for  services 
necessarily  performed  in  effecting  its  educational  purposes,  and  that 
the  school  that  it  conducts  upon  the  real  property  in  question  is  an 
educational  institution  within  the  meaning  of  the  statute.  The  mere 
fact  that  those  who  are  able  to  pay  are  charged  a  substantial  fee  for 
tuition  therein  does  not  exclude  the  institution  from  the  benefit  of 
the  statutory  exemption,  when,  as  in  this  case,  all  the  money  thus 
obtained  is  used  in  the  support  and  maintenance  of  the  institution. 
{Collins  V.  New  York  Post  Graduate  Medical  School^  59  App. 
Div.  63,  68 ;  People  ex  rel.  New  York  Hospital  v.  Purdy^  58  Hun, 
386 ;  aflfd.,  126  N.  Y.  679.) 

The  principal  question  of  law  to  be  determined  herein  is  whether 
or  not  relator  uses  the  real  property  in  question  exclusively  for  carry- 
ing out  thereupon  the  educational  purposes.  The  statute  provides 
that  only  the  property  exclusively  used  for  carrying  out  thereupon 
the  educational  purposes  shall  be  exempt  from  taxation,  and  expressly 
excludes  from  the  benefit  of  the  exemption  any  property  ^^  leased  or 
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Otherwise  used  for  other  purposes."  (Laws  of  1896,  chap.  908,  §  4, 
snbd.  7.*)  Although,  as  has  already  been  said,  this  statute  must  be 
strictly  construed  against  those  claiming  the  exemption,  nevertheless 
a  strict  construction  does  not  mean  such  a  literal  interpretation  as 
would  defeat  or  nullify  the  intention  of  the  Legislature.  The 
exemption  is  a  recognition  by  the  Legislature  of  the  advantage 
accruing  to  the  State  from  the  dissemination  of  knowledge  within 
its  limits  rather  than  a  mere  gift  prompted  by  an  undiscriminating 
generosity,  and  manifests  a  legislative  policy  to  encourage  the 
increase,  growth  and  development  of  institutions  of  learning  within 
the  State.  The  rooms  wherein  the  labor  of  teaching  is  performed 
are  seldom  more  necessary  for  the  successful  maintenance  of  an 
educational  institution  than  are  the  grounds  that  provide  food  for 
the  institution's  table,  recreation  for  its  pupils,  and  light,  air  and 
access  to  its  building.  To  exempt  only  the  former  would  in  many 
instances  annul  the  statutory  intention  of  fostering  institutions  of 
learning  within  the  State.  The  rule  is  that  property  owned  by  an 
educational  institution  is  held  and  used  exclusively  for  educational 
purposes,  within  the  meaning  of  the  statute,  whenever  it  is  directly 
and  necessarily  used  in  the  support  and  maintenance  of  the  institu- 
tion and  its  educational  purposes.  (People  ex  rel,  BlacJcbum  v.  Bar- 
tofiy  63  App.  Div.  581 ;  People  ex  rel.  Academy  of  the  Sacred 
Heart  v.  Commisdoners  of  Taxes^  6  Hun,  109 ;  aifd.,  64  N.  Y. 
656 ;  People  ex  rel.  Seminary  of  Ov/r  Lady  of  AngeU  v.  Ba/rbery 
42  Hnn,  27;  affd.,  106  N.  Y.  669.) 

The  case  of  People  ex  rel,  BlojMum  v.  Barton  {mprd)  was  decided 
under  the  present  statute.  In  that  case  it  appeared  that  the  relator,  an 
association  within  the  purview  of  the  statute,  owned  four  hundred  and 
sixty-seven  acres  of  land  in  the  county  of  Cattaraugus,  whereon  it  con- 
ducted a  school  for  the  education  of  certain  Indians.  On  that  land 
were  a  large  building  wherein  the  pupils  and  teachers  lived,  a  school- 
house,  a  barn,  and  "  the  usual  outbuildings  connected  with  a  farm." 
The  relator  raised  crops  on  eighty  acres  of  the  land,  pastured  stock 
on  a  number  of  acres  and  used  fifty  acres  as  a  wood  lot  and  also 
for  the  pasturage  of  cattle.  The  rest  of  the  land  was  not  used  for 
any  purposes.  All  the  crops  and  produce  were  used  in  the  support 
and  maintenance  of  the  school.     As  there  was  more  than  enough  to 

♦  Amd.  by  Laws  of  1897,  chap.  371.  —  [Rep. 
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supply  the  needs  of  the  school,  the  Burplns  was  Eold  and  the  money 
obtained  nsed  in  the  support  and  maintenance  of  the  school.  The 
court  exempted  from  taxation  all  the  buildings  and  the  land  whereon 
the  crops  were  raised  and  the  cattle  and  stock  pastured.  It  said 
(p.  583) :  "  In  determining  whether  property  is  used  for  the  pur- 
poses of  an  institution  of  this  kind  so  as  to  exempt  it  from  taxation, 
it  must  be  made  to  appear  that  the  use  is  necessary  or  fairly  inci- 
dental to  the  maintenance  of  the  institution  for  the  carrying  out  of 
the  purposes  for  which  it  was  organized.  It  is  not  necessary  that 
every  particle  of  the  real  estate  should  be  devoted  to  the  location  of 
the  buildings  and  the  laying  out  of  the  grounds  of  the  institution,  but, 
80  far  as  the  land  is  used  for  the  raising  of  supplies  for  the  inmates, 
to  that  extent  the  institution  may  claim  exemption  from  taxation." 

In  People  ex  rel.  Academy  of  the  Sacred  Heart  v.  Commid' 
sioners  of  Taxes  {supra)  the  court  exempted  from  taxation  thirty- 
six  acres  of  land  used  by  the  pupils  of  the  relator's  school  for 
recreation,  and  also  eight  acres  whereon  vegetables  were  raised  for 
the  school. 

In  People  ex  rel.  Semina/ry  of  Our  Lady  of  AngeU  v.  Barber 
{supra)  the  court  exempted  from  taxation  a  number  of  aci-es  of 
land  that  supplied  hay,  grain  and  vegetables  for  the  use  of  relator's 
college.  It  also  exempted  "  a  chapel  and  other  buildings  occupied 
as  tailor  shop,  for  repairing  the  clothes  of  the  professors  and  pupils, 
a  shop  for  repairing  their  shoes,  a  music  and  bandroom,  and  some 
sleeping  rooms,  a  laundry,  a  wood  house  and  bake  shop,  a  car- 
penter shop,  a  machine  shop,  a  printing  office,  a  gas  house,  a 
boiler  room,  and  some  dwellings."  These  buildings  were  exempted 
because  they  were  "  occupied,  used  and  the  business  carried  for  on 
the  benefit  and  purposes  of  the  institution,  and  the  teachers  and 
students  of  the  college  "  (p.  30). 

It  is  true  that  these  two  latter  cases  were  not  decided  under  the 
present  statute,  but  the  difference  between  the  present  statute  and 
the  one  in  force  when  those  cases  were  decided  does  not  manifest  a 
legislative  intention  to  change  the  principle  of  construction  and 
application  enunciated  in  those  cases.  They  may,  at  any  rate,  as 
was  said  in  People  ex  rel.  Blackburn  v.  Barton  {supra^  584),  "  be 
properly  referred  to  *  *  *  to  illustrate  the  extent  to  which 
the  exemption  will  be  permitted  to  go." 
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These  views  are  not  contrary  to  the  principles  enunciated  in 
People  ex  rd.  Young  Men? 8  A887U  v,  Sayles  (32  App.  Div.  197),  or 
in  the  recent  case  of  People  ex  rel.  Delta  Kappa  Epailon  Society 
V.  Lawler  (74  id.  553).  Those  cases  are  easily  distinguishable. 
In  the  former,  the  property  taxed  was  not  used  directly  in  the 
support  and  maintenance  of  relator's  institution,  but  was  leased, 
contrary  to  the  express  provisions  of  the  statute,  and  the  profits  used 
in  the  support  and  maintenance  of  said  institution.  In  the  latter 
case  the  property  was  only  incidentally  used  for  purposes  within  the 
purview  of  the  statute  and  primarily  used  for  other  purposes.  In 
that  case  the  court  went  so  far  as  to  say  (p.  557) :  "  We  ought  not, 
perhaps,  to  give  to  the  word  *  exclusively '  an  interpretation  so 
literal  as  to  prevent  an  occasional  use  of  the  relator's  property  for 
fiome  purpose  other  than  one  or  more  of  those  specified." 

Now,  in  the  case  at  bar,  it  clearly  appears  from  the  evidence 
that  all  of  the  parcel  of  thirty-six  and  three  hundred  and  fourteen 
one-thousanths  acres  of  land,  and  all  the  buildings  thereon,  are 
demoted  to  educational  uses  or  to  uses  fairly  incidental  to  the  carry- 
ing out  of  relator's  educational  purposes,  and  directly  and  neces- 
sarily held  and  used  by  relator  exclusively  in  the  support  and  main- 
tenance of  its  educational  purposes.  The  fact  that  a  highway 
crosses  that  parcel  of  land  is  not  material.  {People  ex  rel.  St. 
John's  College  v.  Conmiiasionera  of  TaxeSj  10  Hun,  246.) 

Bat  respondents  claim  that  relator's  school  is  not  in  good  faith 
conducted  exclusively  for  educational  purposes,  but  that,  on  the  con- 
trary, it  is  partly  conducted  for  certain  other  purposes  of  the  unin- 
corporated religious  order  that  are  without  tlie  purview  of  the  statute. 
To  support  that  contention,  it  is  asserted  that  the  sisters  of  said  order, 
leading  a  passive  life  of  religious  meditation  and  requiring  some  con- 
genial occupation  to  afiord  mental  relaxation  during  the  performance 
of  their  lifelong  religious  vows,  conduct  relator's  school  for  the  pri- 
mary purpose  of  obtaining  such  occupation  and  relaxation  and  therein 
subordinate  the  educational  purposes  to  the  religious  purposes  of 
said  order;  that  it  is  not  the  intention  of  the  Legislature  or  the 
policy  of  the  State  to  exempt  from  the  public  burden  of  taxation 
property  devoted  to  religious  meditation  and  reflection,  but  that  the 
religious  purposes  mentioned  in  the  statute  only  include  public  wor* 
App.  Div.— Vol.  LXXXV.        6 
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fillip  and  finch  like  religions  nses  as  are  a  sonrce  of  strength  to  the 
body  politic*  The  learned  connael  for  respondents  argnes  that 
could  private  piety  obtain  exemption  from  pnblic  taxation,  then  an 
altar  wonld  be  erected  in  every  household  and  prayers  daily  ascend 
from  every  home. 

This  ingenious  and  novel  claim  is  not  substantiated  by  the  facts 
in  this  case.  Although  it  is  true  that  relator  was  incorporated  under 
the  name  borne  by  the  unincorporated  religious  order,  and  although 
its  members,  officers  and  many  of  its  employees  are  members  of 
said  order,  nevertheless  it  conclusively  appears  from  the  evidence 
that  the  two  now  are,  and  always  have  been,  distinct,  separate  and 
mutually  independent  organizations.  It  also  appears  that  relator 
was  in  good  faith  exclusively  organized  for  the  performance  of  cer- 
tain purposes  within  the  purview  of  the  statute,  and  that  it  exclu- 
sively uses  the  property  in  question  for  educational  purposes.  So, 
too,  practically  all  the  time  of  those  sisters  of  the  unincorporated 
religious  order,  who  are  engaged  in  performing  relator's  educational 
work,  is  devoted  to  the  performance  of  that  work.  The  fact  that 
as  individuals  tliey  also  recognize  and  perform  certain  religious 
duties  cannot  have  any  bearing  on  the  issues  involved  in  this  case. 
The  question  whether  or  not  passive  private  religious  uses  are  included 
within  the  purview  of  the  statute,  while  an  interesting  one,  need 
not  be  determined  here,  inasmuch  as  relator's  claim  to  exemption  is 
based  on  educational  and  not  religious  uses.  Nor  it  may  be  said 
could  any  family  by  merely  conducting  religious  exercises  in  the 
home  raise  a  question  regarding  its  right  to  the  exemption  conferred 
by  the  statute,  without  first  becoming  a  corporation  or  association 
organized  exclusively  for  the  performance  of  those  religious  exercises. 

The  parcel  of  land  owned  by  relator  lying  east  of  lauds  of  the 
West  Shore  railroad  and  containing  about  five  and  twenty-seven 
one-thousandths  acres,  is  subject  to  assessment  and  taxation,  and  the 
fair  assessable  value  thereof  is  $6,000. 

The  assessment  upon  the  remainder  of  relator's  property  is  illegal 
and  unauthorized  and  should  be  vacated,  with  costs  of  this  proceed- 
ing to  the  relator. 
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Ghables  Ooldsteik,  Respondent,  v.  Albbet  Shapibo,  Impleaded 
with  Others,  Defendants. 

Alexandeb  Fslman,  Appellant. 

RspUvin  —  the  court  can  direct  a  party  to  he  brought  in  only  in  an  equity  ease — a 
third  party  fling  a  etaim  to  the  property  ean  be  brought  in  only  on  hie  own 
applieation. 

The  Ist  paragraph  of  section  452  of  the  Code  of  Civil  Procedure,  which  pro- 
vides, "The  court  may  determine  the  controversy,  as  between  the  parties 
before  it,  where  it  can  do  so  without  prejudice  to  the  rights  of  others,  or  by 
saTlng  their  rights;  but  where  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties,  the  court  must  direct 
them  to  be  brought  in,''  is  only  applicable  to  equitable  actions. 

Under  the  2d  paragraph  thereof,  which  provides,  "  And  where  a  person,  not 
a  party  to  the  action,  has  an  interest  in  the  subject  thereof,  or  in  real  property, 
the  title  to  which  may  in  any  manner  be  affected  by  the  judgment,  or  in  real 
property  for  injury  to  which  the  complaint  demands  relief,  and  makes  appli- 
cation to  the  court  to  be  made  a  party,  it  must  direct  him  to  be  brought  in  by 
the  proper  amendment,'*  the  application  must  be  made  by  the  party  to  be 
brought  in. 

When,  after  the  commencement  of  a  replevin  action  and  the  levy  under  the 
writ,  a  third  party  files  a  claim  to  the  property  with  the  sheriff,  the  plaintiff  is 
not  entitled,  over  the  objection  of  the  third  party,  to  have  the  third  party 
brought  in  as  a  party  defendant 

Appeal  by  Alexander  Felman  from  an  order  of  the  Supreme 
Conrty  made  at  the  Kings  County  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  8th  day  of  April, 
1903,  granting  the  plaintiff's  motion  to  bring  in  the  said  Alexander 
Felman  as  a  party  defendant  herein  and  directing  that  a  supple- 
mental summons  issue. 

Section  452  of  the  Code  of  Civil  Procedure,  which  is  referred  to 
in  the  opinion,  provides  as  follows  : 

"  The  court  may  determine  the  controversy,  as  between  the  par- 
ties before  it,  where  it  can  do  so  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights ;  but  where  a  complete  determina- 
tion of  the  controversy  cannot  be  had  without  the  presence  of  other 
parties,  the  court  must  direct  them  to  be  brought  in. 

*^  And  where  a  person,  not  a  party  to  the  action,  has  an  interest  in 
the  sabject  thereof,  or  in  real  property,  the  title  to  which  may  in  any 
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manner  be  affected  by  the  judgment,  or  in  real  property  for  injury 
to  which  the  complaint  demands  relief,  and  makes  application  to 
the  court  to  be  made  a  party,  it  must  direct  him  to  be  brought  ia 
by  the  proper  amendment." 

Moses  FeUenstem  and  Lewis  Ooldherg^  for  the  appellant 

Clia/rles  O.  F.  WaJde^  for  the  respondent. 

Jbnks,  J. : 

The  plaintiff  complains  in  replevin.  After  the  levy,  a  stranger 
filed  a  third  party  claim  with  the  sheriff.  Thereupon  the  plaintiff 
moved  at  Special  Term  for  an  order  to  bring  in  the  third  party  by 
supplemental  summons.  The  motion  was  opposed,  but  the  court 
made  the  order,  and  the  third  party  appeals.  I  think  that  the 
order  should  be  reversed.  The  1st  sentence  of  section  452  of  the 
Code  of  Civil  Procedure  is  substantially  and  almost  literally  a  re-en- 
actment of  a  part  of  section  122  of  the  Code  of  Procedure.  Hosen- 
herg  v.  Salomon  (144  N.  T.  92)  decides  that  so  much  thereof 
applies  only  to  equitable  actions,  citing  Chapman  v.  Forbes  (123  N* 
Y.  532). 

As  to  the  latter  part  of  section  452,  additional  to  section  122  of  the 
Code  of  Procedure,  Chapman  v.  Forbes  {supra)  holds :  "  The  per- 
son who  is  not  a  party  to  the  action,  and  who  has  an  interest  in  the 
subject  thereof,  must,  by  the  terms  of  the  section,  himself  make 
application  to  be  made  a  party."  King  Co.  v.  Seed  (6  Misc.  Rep. 
4)  is  an  authority  in  point.  It  is  true  that  the  order  in  the  King 
Co,  Case  (supra)  was  obtained  ex  parte^  but  the  case  still  presents 
the  feature  that  the  application  was  made  by  the  plaintiff. 

Whether  the  third  party  applies  or  resists,  defines  an  important 
difference.  If  he  chooses  to  litigate  his  title  in  the  action,  then  he 
takes  the  disadvantage  incident  to  his  choice.  But  if  he  is  brought 
in  against  his  will,  he  is  deprived  of  the  benefit  of  section  1709  of 
the  Code  of  Civil  Procedure.  Nor  is  it  an  answer  that  the  plaintiff 
could  have  made  him  a  party  originally,  because  if  this  had  been 
done,  the  third  party  would  have  had  the  protection  of  the  under- 
taking, whicli  he  now  has  not,  and  he  could  have  excepted  to  the 
sureties  or  have  reclaimed  the  property,  which  he  now  cannot  do. 
These  considerations  moved  the  court  in  Jlochman  v.  Hauptmafi 
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(76  App.  Div.  72,  75).  Oa  the  other  hand,  I  see  no  cogent  reason 
whj  this  relief  should  be  afforded  to  the  plaintiff.  Before  the  rights 
of  the  parties  to  the  suit  can  be  adjudicated,  it  is  not  necessary  that 
the  rights  of  the  third  party  be  determined,  and,  therefore,  he  i» 
not  a  necessary  party  to  a  complete  determination  of  the  issues. 
(See  the  definition  of  Woodbuff,  J.,  in  M^Mahon  v.  AUeny  12 
How.  Pr.  39,  approved  in  Chapman  v.  ForheSy  supra.) 

I  think  that  the  opinion  of  this  court  in  Schun  v.  Brooklyn 
JBeighU  B.  B,  Co.  (82  App.  Div.  560)  does  not  control  the  case  at 
l)ar.  Schun^s  case  arose  upon  negligence,  and  the  court  thought 
that  section  723  of  the  Code  of  Civil  Procedure,  in  accordance  with 
the  dissenting  opinion  of  Follbtt,  J.,  in  Heffem  v.  Hunt  (8  App. 
Div.  585,  591)  and  a  decision  of  the  General  Term  of  the  City 
Court  of  New  York  in  Bomanoski  v.  Union  BaUway  Co.  (30 
3iiBC.  Rep.  830),  was  broad  enough  to  warrant  the  relief  afforded. 
This  case  arises  upon  replevin,  and  section  723  is  not  of  such  para- 
mount force  in  this  case  as  to  justify  relief  pursuant  to  its  provisions 
in  disregard  of  the  other  sections  of  the  Code  of  Civil  Procedure 
cited  and  applied  in  this  opinion. 

The  order  should  be  reversed,  with  costs. 

GooDBiOH,  P.  J.,  Babtlett,  "Woodward  and  Hookeb,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  cost  and  disbursements. 


Sarah  Irene  Lane,  as  Administratrix,  etc.,  of  Charles  W.  D.  Lane, 
Deceased,  Bespondent,  v.  The  Brooklyn  Heights  Bailboad 
Company,  Appellant. 

ISegligenee — eoUision  hetioeen  a  wagon  crossing  a  railroad  cU  a  street  intersection 
and  a  ear  going  twenty  miles  an  hour — it  presents  a  question  for  the  jury — fail* 
wretolook  both  ways  at  the  crossing,  immaterial ^9^,000  verdict  sustained^ 
newly-discovered  evidence,  when  irtsuffldent. 

Xn  an  action  to  recover  damages  resulting  from  the  death  of  the  plaintiff's  intes* 
tate,  it  appeared  that  the  defendant  operated  a  street  railroad  on  Falton  street, 
in  the  present  city  of  New  York;  tliat  Hoffman  boulevard  runs  into  Fulton 
street  from  the  southeast,  but  does  not  cross  it;  that  a  street  known  as  Rose 
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avenue  commences  on  the  opposite  side  of  Fulton  street  and  forms  a  practical 
continuation  of  Hoffman  boulevard. 

It  further  appeared  that  at  half -past  three  of  the  afternoon  of  the  day  of  the 
accident,  the  Intestate,  in  company  with  a  woman,  drove  along  the  middle  of 
Hoffman  boulevard  into  Fulton  street  and  across  the  defendant's  tracks;  that 
the  rear  part  of  the  wagon  was  struck  by  one  of  _the  defendant's  cars  and  the 
intestate  was  killed. 

When  the  intestate  was  within  twenty  feet  of  the  track,  the  car  was  between 
two  hundred  and  two  hundred  and  fifty  feet  distant,  and  was  seventy  to 
seventy-five  feet  distant  when  the  horse  was  upon  the  track.  The  horse 
was  traveling  at  an  ordinary  gait,  while  the  defendant's  car  was  travel- 
ing  at  a  speed  of  twenty  ^les  an  hour,  which  was  as  fast  as  it  could 
go.  The  motorman  made  no  attempt  to  stop  the  car  undl  the  horse  was  upon 
the  track,  and  it  was  then  too  late  for  him  to  avoid  the  collision.  There  was 
some  evidence  that  the  intestate  drove  upon  the  tracks  without  looking  either 
to  the  right  or  to  the  left,  but  it  also  appeared  that  the  boulevard  approached 
Fulton  street  at  such  an  angle  as  to  have  enabled  the  intestate  to  see  the  car 
without  turning  his  head. 

ffelft,  that  the  questions  whether  the  defendant  was  guilty  of  negligenoe  and 
whether  the  intestate  was  free  from  contributory  negligence  were  properly 
submitted  to  the  Jury  and  that  a  verdict  in  favor  of  the  plaintiff  should  be 
affirmed; 

That  a  failure  to  prove  that  the  intestate  looked  before  going  upon  the  track  was 
not  material,  where  the  car  was  at  such  a  distance  as  to  warrant  anassuH^lien 
of  safety. 

That,  it  appearing  that  the  intestate  was  thirty-eight  years  of  age;  that  he  held 
a  life  position  at  an  annual  salary  of  98,800  and  that  his  income  was  the  iele 
support  of  his  wife  and  two  children,  aged  eight  and  twelve  years  respectively, 
it  could  not  be  said  that  a  verdict  for  926,000  was  excessive. 

Upon  a  motion  made  by  the  defendant  for  a  new  trial  upon  the  ground  of  newly- 
discovered  evidence,  the  defendant  submitted  an  affidavit  made  by  the  woman 
who  was  driving  with  the  intestate,  in  which  she  averred  that  she  was  driving 
the  horse  on  the  occasion  in  question;  that  she  had  no  control  over  him  and 
that  the  intestate  knew  that  she  could  not  drive;  that  she  and  the  intestate 
were  talking  and  laughing  and  that  neither  of  them  was  looking  or  thinking^ 
about  the  street  car  tracks  and  that  just  before  the  car  struck  the  wagon,  the 
intestate  seized  the  reins. 

Edd,  that  the  motion  was  properly  denied,  for  the  foUowing  reasons,  viz.,  that 
it  did  not  appear  that  the  accident  was  caused  by  the  unskillful  driving  of  the 
horse;  that  all  of  the  eye-witnesses  to  the  accident  who  were  sworn  upon  the 
trial  testified  that  the  intestate  himself  was  driving;  that  the  horse  was  driven 
at  a  steady  gait;  that  the  defendant  knew  the  name  and  address  of  the  intes- 
tate's companion  before  the  trial,  and  that  it  did  not  appear  that  the  latter  was 
willing  to  testify  upon  a  new  trial  or  that  the  defendant  desired  or  intended  to 
call  her  as  a  witness  upon  such  a  trial. 

Goodrich,  P.  J.,  and  Woodward,  J.,  dissented. 
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Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Snpreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  18th  day  of  January,  1902,  upon  the  verdict  of  a  jury  for 
$25,000,  and  also  from  an  order  entered  in  said  clerk^s  office  on  the 
30th  day  of  January,  1902,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  9th  day  of  June,  1902,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  ground  of  newly  discovered 
evidence. 

Z  a.  Oeland  and  George  D.  Yeomans,  for  the  appellant 
James  C  Oropeef/^  for  the  respondent 

HiBSOHBBBO,  J. : 

The  appeals  are  presented  in  two  records,  but  the  questions 
involved  may  conveniently  be  considered  in  one  opinion.  There  is 
an  appeal  from  a  judgment  which  the  plaintiff  has  recovered  for 
the  negligent  killing  of  her  intestate,  which  appeal  embraces  inci- 
dentally an  order  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes,  and  there  is  a  separate  appeal  from  an 
order  subsequently  made  at  Special  Term  by  the  justice  who  pre- 
sided at  the  trial  denying  the  defendant's  motion  for  a  new  trial  on 
the  ground  of  aUeged  newly-discovered  evidence.  Only  one  excep- 
tion was  taken  at  the  trial,  viz.,  to  a  refusal  to  dismiss  the  complaint 
at  the  close  of  aU  the  evidence,  so  that  upon  the  main  case  the  only 
question  for  review  is  whether  the  facts  required  a  submission  of 
the  controversy  to  the  jury. 

The  accident  occurred  on  the  stretch  of  track  coming  from 
Jamaica  to  East  New  York  through  Fulton  street,  where  the  rail- 
road passes  Hoffman  boulevard.  The  tracks  run  practically  east 
and  west  at  this  point,  but  Hoffman  boulevard  approaches  Fulton 
street  from  the  southeast  at  an  angle  which  would  enable  a  driver 
looking  ahead  to  nearly  face  a  car  coming  from  Jamaica.  The 
boulevard  does  not  cross  the  tracks,  but  another  street  known  as 
Kose  avenue  commences  about  thirty  feet  north  of  the  tracks  on  the 
opposite  side,  making  practically  a  continuous  street  from  either 
direction.    The  deceased  was  driving  upon  Hoffman  boulevard,  in 
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company  with  a  woman,  on  a  clear,  bright  day,  at  half-past  three  ia 
the  afternoon  of  August  16,  1900,  and  had  succeeded  in  crossing^ 
the  east-bound  track  with  all  but  the  middle  or  hied  part  of  his 
wagon  when  he  was  struck  and  killed  by  one  of  the  defendant's 
cars  coming  from  Jamaica.  The  cause  of  action  was  clearly  estab- 
lished. When  the  deceased  was  within  twenty  feet  of  the  track  the 
car  was  between  two  hundred  and  two  hundred  and  fifty  feet  dis- 
tant, and  was  from  seventy  to  seventy-five  feet  distant  when  the 
horse  was  on  the  track.  It  was  at  this  time  that  the  motorman  first 
attempted  to  control  the  car,  but  its  speed  was  too  great  to  enable 
him  to  avoid  the  collision.  Most  of  the  witnesses  testified  that  the 
car  was  going  at  the  rate  of  twenty  miles  an  hour,  while  the  horse 
was  merely  jogging  along.  Even  the  motorman  testified :  ^^  I  had 
on  /uU  power y  and  my  car  was  going  ob  fast  as  it  could  go.  It 
was  not  going  down  hill  much,  just  a  trifle,  that  is  all.  *  *  *  Z 
never  saw  a  troUey  car  go  faster  in  my  life  tham,  this  trolley  car 
of  mine  went  that  day.  I  never  tra/oded  faster  P  In  view  of  the 
excessive  speed  and  the  consequent  distance  which  the  car  must 
have  been  from  the  crossing  at  the  time  when  the  motorman  in  the 
exercise  of  ordinary  care  should  have  seen  the  deceased  as  he  was 
jogging  across  in  plain  sight,  the  jury  might  very  well  conclude 
that  a  prudent  driver  would  assume  that  some  timely  attempt 
would  be  made  at  slackening  the  speed  of  the  car,  and  that  it 
was,  therefore,  safe  to  cross  at  the  time  the  attempt  was  made. 
The  case  as  adopted  by  the  jury  in  its  salient  feature  is  that  of  & 
car  approaching  a  place  where  it  is  customary  for  people  to  drive 
across  the  tracks,  but  approaching  at  the  rate  of  twenty  miles  an 
hour,  with  a  driver  traveling  at  an  ordinary  gait,  who  has  some 
right  to  assume  that  the  speed  will  l>c  reduced  and  the  car  placed 
under  control  before  it  reaches  his  street,  but  who  is  killed 
because  no  attempt  is  made  to  slow  down  until  a  collision  is  inevi- 
table. The  authorities  are  numerous  to  the  effect  that  such  a  case 
is  one  for  the  determination  of  a  jury.  As  Mr.  Justice  Woodward 
said  in  Sesselmann  v.  Metropolitan  Street  R,  Co.  (76  App.  Div. 
336,  338) :  "  It  is  not  enough  that  the  speed  shall  be  reduced,  if 
that  reduction  of  speed  does  not  operate  to  give  the  motorman  that 
control  of  his  car  which  is  necessary  to  the  equal  rights  of 
pedestrians  and  others  at  street  intersections,  and  it  is  always  & 
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question  for  tlie  jury  whether  the  car  is  ia  such  control."  There 
is  some  evidence,  it  is  true,  that  the  deceased  drove  upon  the  tracks 
without  apparently  looking  either  to  the  right  or  left.  Aside  from 
the  nature  of  the  locality  which  would  indicate  that  it  was  unneces- 
sary to  turn  to  the  left  in  order  to  see  the  car  in  question,  it  has  often 
been  held  that  the  failure  to  prove  that  a  driver  or  pedestrian  did 
look  is  immaterial  where  the  street  car  is  at  such  a  distance  as  to 
warrant  the  assumption  of  safety.  {Brozek  y.  Steinioay  Sailway 
Co.,  10  App.  Div.  360 ;  Kitay  v.  BrooJdyn,  Q,  C.  <&  S.  B.  B.  Co., 
23  id.  228;  Bead  v.  Brooklyn  Beights  B.  B.  Co.,  32  id.  503; 
Jhmican  v.  Union  Bailway  Co.,  39  id.  497.)  To  the  same  effect 
in  principle  are  the  eases  of  La/wson  v.  Metropolitcm  Street  B.  Co. 
(40  App.  Div.  307 ;  affd.,  166  N.  T.  589) ;  Mowbray  v.  BrooUyn 
Heights  B.  B.  Co.  (69  App.  Div.  239) ;  Brusa  v.  Metropolitan 
Street  B.  Co.  (66  id.  554) ;  Andres  v.  BrooUyn  HeigMs  B.  B. 
Co.  (84  id.  596),  and  many  others  which  might  be  cited.  Where 
a  person  would  not  be  chargeable  with  contributory  negligence  as 
matter  of  law  if  he  had  seen  the  car  before  attempting  to  cross  in 
front  of  it,  he  cannot  be  so  charged  for  a  failure  to  see  the  car 
because  he  did  not  look. 

The  more  serious  question  in  the  case  arises  on  the  appeal  from 
the  order  denying  the  motion  for  a  new  trial  on  alleged  newly-dis- 
covered evidence.  On  the  argument  I  was  inclined  to  the  opinion 
that  this  motion  should  have  been  granted,  but  a  careful  study  of 
the  record  has  convinced  me  that  the  learned  justice  at  Special 
Term  was  right  in  both  points  by  which  he  was  apparently 
influenced,  viz.,  that  the  existence  of  the  alleged  new  witness  was 
known  to  the  defendant  before  the  trial,  and  that  her  evidence  is 
not  of  sufficient  value  to  warrant  the  belief  that  it  could  influence 
the  result  on  a  new  trial.  This  witness  is  the  woman  who  was  in 
company  with  the  deceased  at  the  time  of  the  occurrence,  who  then 
refused  to  give  her  name  or  address,  but  who  now  makes  affidavit 
that  she  was  driving  the  horse  on  the  occasion  in  question;  that  she 
had  no  control  of  him ;  that  the  deceased  knew  she  could  not  drive ; 
that  she  and  the  deceased  were  talking  and  laughing,  neither  of 
them  looking  or  thinking  about  the  street  car  tracks,  and  that  just 
before  the  car  struck  the  wagon  the  deceased  "  seized  the  reins," 
but  too  late.     Nothing  which  occurred  upon  the  trial  and  nothing 
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which  is  presented  in  the  motion  papers  tends  in  the  slightest  degree 
to  indicate  that  the  accident  occurred  because  of  incompetent  or 
unskillful  driving.  Assuming  that  the  negligence  of  the  woman,  if 
she  was  driving,  would  be  attributable  in  law  to  the  deceased,  there 
is  no  suggestion  that  she  was  negligent  in  any  matter  which  con- 
tributed to  the  accident.  The  accident  did  not  occur  because  the 
driver  had  lost  control  of  the  horse.  All  the  witnesses  on  either 
side  unite  in  the  assertion  that  the  horse  was  driven  at  a  steady  gait 
in  the  middle  of  the  street  and  upon  the  tracks  without  deviation 
until  the  wagon  was  struck  by  the  oncoming  car,  and  under  cir- 
cumstances which  render  it  of  little  consequence  whether  the  car 
ran  into  a  wagon  driven  by  a  man  or  by  a  woman.  In  other  words, 
there  is  no  pretense  that  the  accident  was  occasioned  in  whole  or  in 
part  by  improper  driving  or  by  a  lack  of  control  of  the  horse  on  the 
part  of  the  driver. 

The  affidavit  ib  at  vaiiance  with  all  the  evidence  in  the  case.  The 
accident  not  only  occurred,  as  I  have  said,  in  the  afternoon  of  a 
bright,  clear  day,  but  it  was  witnessed  by  a  large  number  of  people, 
both  on  the  car  and  in  the  street,  who  had  ample  opportunity  to 
observe  everything  connected  with  it,  and  it  seems  incredible  that 
if  a  woman  had  driven  the  deceased  to  his  tragic  death  in  their 
presence,  the  fact  would  have  escaped  the  attention  of  every  one  of 
them.  This  is  wholly  apart  from  the  question  of  unskillful  han- 
dling of  the  reins,  for  without  any  manifestation  of  that  character  it 
would  seem  unlikely  that  the  somewhat  unusual  circumstance  of  the 
woman  driving  would  not  have  been  noted  by  some  one  of  the  many 
who  saw  the  wagon,  its  occupants  and  the  disaster.  Fifteen  eye- 
witnesses of  the  occurrence  testified  upon  the  trial,  and  all  who  tes- 
tified on  the  subject  asserted  that  the  deceased  was  driving.  Even 
the  motorman,  who  had  probably  the  best  opportunity  to  observe, 
and  who  surely  would  have  called  attention  to  the  fact  that  the 
woman  was  driving,  especially  if  anything  in  the  driving  con- 
tributed to  the  accident,  testified  :  ^^  I  noticed  a  man  coming  down 
in  a  buggy  and  drwmg  kind  of  rapidly,  and  I  sounded  my 
bell  and  immediately  applied  the  brakes,  expecting  this  man  to 
either  turn  to  the  right  or  to  the  left,  and  I  see  ^A^  m<in  paid  no 
attention.  *  *  *  I  did  not  see  this  mxm  look  to  the  right  and 
left  or  make  any  effort  to  turn  at  all.    He  drove  straight  across." 
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The  defendant  knew  the  name  and  address  of  the  woman  long 
l)efore  the  trial,  bnt  answered  the  case  as  ready  and  elected  to  go  to 
trial  without  her  evidence.  She  does  not  assert  that  she  will  tes- 
tify upon  a  new  trial,  nor  does  the  defendant  assert  that  it  desires 
or  intends  to  call  her  as  a  witness.  The  eyidence,  such  as  it  is,  not 
being  *^  newly  discovered  "  in  a  legal  sense,  there  being  no  sugges- 
tion that  it  would  be  used  on  a  new  trial,  it  being  wholly  in  con- 
flict with  all  the  established  facts  so  that  it  is  reasonably  certain 
that  it  would  not  reverse  the  result,  and  it  having  no  important 
bearing  upon  the  question  of  liability  if  true,  the  motion  was  prop- 
erly denied  under  the  well-settled  principles  of  law  applicable  to 
the  subject. 

The  verdict  was  large,  but  not  excessive.  The  deceased  was 
thirty-eight  years  of  age,  and  his  income  was  the  sole  support  of 
his  wife,  the  plaintiff,  and  two  children  aged  eight  and  twelve  years 
respectively.  He  held  a  life  position  as  battalion  chief  in  the  fire 
department  at  an  annual  salary  of  $3,300.  While  the  verdict  is  a 
lai^  one,  I  can  only  repeat  the  language  of  Judge  Cullen  in 
Thomas  t.  Union  Radlway  Co.  (18  App.  Div.  185, 189),  which  is 
even  more  applicable  to-day  than  when  it  was  written,  viz. :  "  The 
recovery  in  this  case  has  been  very  large,  much  larger  than  we 
should  have  given  him  for  the  injury,  but,  compared  with  other 
recoveries  which  we  have  allowed  to  pass,  we  cannot  say  that  it  is  so 
greeit  as  to  justify  our  interference." 

The  judgment  and  orders  should  be  affirmed. 

Babtleit  and  Jenks,  J  J.,  concurred  j  Goodsioh,  P.  J.,  and 
WooDWABD,  J.,  read  for  reversal 

WooDWAKD,  J.  (dissenting) : 

I  agree  with  the  contention  of  the  defendant  that  the  plaintiff  has 
failed  to  show  that  her  intestate  was  free  from  negligence  con- 
tributing to  the  accident.  The  evidence  is  practically  undisputed 
that  the  defendant  was  operating  its  car  upon  Fulton  street  at  a 
high  rate  of  speed,  and  that  the  plaintiff's  intestate  was  driving  a 
hone  at  the  rate  of  five  or  six  miles  an  hour,  possibly  more,  along 
Hoffman  boulevard,  headed  directly  for  the  defendant's  line  of  rail- 
road. It  is  urged  as  a  ground  of  defendant's  negligence  that  the 
motorman  could  have  seen  the  plaintiff's  intestate  approaching  the 
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point  of  the  accident  at  this  pace  a  sufficient  distance  to  hava 
brought  his  car  under  control,  and  could  thus  have  averted  the  acci- 
dent, but  it  is  not  suggested  by  the  evidence  that  the  intestate  could 
not  have  seen  the  car  and  the  motorman  an  equal  distance,  and  ia 
view  of  the  situation,  that  there  was  no  continuation  of  the  boule- 
vard directly  opposite,  there  is  as  good  reason  for  assuming  that  the> 
motorman  did  not  anticipate  the  attempt  to  cross  in  front  of  him 
as  there  was  for  the  intestate  to  assume  that  the  motorman  would 
see  him  and  reduce  the  speed  of  his  car  sufficiently  to  avoid  th& 
accident.  The  case  is  barren  of  any  evidence  of  care  on  the  part  of 
the  intestate ;  he  is  shown  to  have  been  driving,  but  no  one  saw  him 
look  to  the  right  or  left,  or  make  any  effort  to  check  the  speed  of 
his  horse  or  do  any  act  or  thing  from  which  it  might  be  inferred 
that  he  was  in  the  exercise  of  any  degree  of  care  whatever,  except 
that  one  witness,  apparently  speaking  of  almost  the  exact  instant 
of  the  accident,  says :  *'  The  driver,  before  he  was  hit,  was  trying  to- 
stop  the  wagon,  stop  the  horse.  He  was  pulling  to  his  right."  The 
respondent,  referring  to  this  testimony,  says  in  his  brief:  "The 
deceased  was  driving  along  the  center  of  the  boulevard  with  his- 
horse  on  an  ordinary  trot,  five  or  six  miles  an  hour,  and  continued 
straight  across  until  he  had  gotten  upon  the  track,  and  evidently 
saw  the  car  almost  on  top  of  him,  when  he  tried  to  pull  to  the  right 
to  avoid  it."  That  is,  the  deceased,  between  three  and  four  o'clock 
in  the  afternoon  of  August  16,  1900,  a  man  thirty-eight  years  of 
age,  in  good  health  and  possessed  of  all  his  faculties,  drove  upon  the 
tracks  of  the  defendant  with  a  car  approaching  in  full  view,  and 
there  is  no  evidence  whatever  of  any  care  on  his  part  until  his  horse 
was  upon  the  track  and  he  discovered  the  car  upon  him,  "  when  he 
then  tried  to  pull  to  the  right  to  avoid  it."  This,  aside  from  the 
testimony  of  one  witness,  "  I  saw  the  man  in  the  buggy  moving  his 
lips.  He  was  driving.  He  had  the  lines  in  his  hand,"  is  the  only 
evidence  bearing  upon  the  care  exercised  by  the  deceased  to  which 
our  attention  is  called,  and  it  seems  wholly  inadequate  to  support 
this  judgment.  It  appears  from  the  evidence  that  a  woman  was 
riding  with  the  plaintiff's  intestate,  who  disappeared,  without  giving 
her  name,  after  the  accident,  and  no  witness  is  produced  who  is  able 
to  say  that  the  intestate  took  any  care  whatever  to  avoid  this  acci- 
dent.   It  seems  to  us  quite  proper  tliat  the  jury  should  have  found 
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that  the  defendant  was  negligent  in  the  operation  of  its  car,  but  it  is 
diffiealt  to  understand  how  it  can  be  held  that  a  man  who  drives  upon 
the  track,  where  a  rapidly  approaching  car  is  in  full  sight  for  a  dis- 
tance of  several  hundred  feet  at  least,  under  the  circumstances  indi- 
cated by  the  evidence,  can  be  said  to  be  free  from  contributory  negli- 
gence. The  same  argument  which  convicts  the  defendant's  motorman 
of  negligence  would  seem  to  be  conclusive  against  the  deceased. 
There  is  no  suggestion  that  his  horse  was  not  entirely  manageable, 
and  could  not  have  been  stopped  within  a  few  feet,  traveling  at  the 
rate  of  five  or  six  miles  an  hour,  or  turned  aside.  Because  the  evi- 
dence does  not  show  absence  of  contributory  negligence,  which  is  a 
part  of  the  plaintiflPs  affirmative  case,  I  am  of  the  opinion  that  the 
judgment  and  order  appealed  from  should  be  reversed. 

In  support  of  the  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  it  appears  that  Mai'tha  Louise  Hinchey  was 
with  plaintiff's  intestate  at  the  time  of  the  accident,  and  the  defend- 
ant's investigators  appear  to  have  known  of  this  fact  and  to  have 
reported  to  defendant  from  time  to  time,  either  that  they  were 
unable  to  locate  her,  or  that  she  claimed  that  the  deceased  was  driv- 
ing at  the  time  of  the  accident.  This  young  woman  now  says  in  an 
affidavit  that  plaintiff's  intestate  permitted  her  to  drive;  that  she 
had  no  control  over  the  horse ;  could  not  stop  or  turn  him.  She  also 
«ays :  "  Just  before  the  car  struck  the  buggy,  Lane  and  deponent 
were  talking  and  laughing  and  neither  of  them  looked,  and  depo- 
nent never  even  thought  of  the  car  or  realized  that  they  were 
approaching  a  street  car  track.  That  after  the  horse  got  to  the  track 
and  the  car  was  just  striking  them  Lane  seized  the  reins,  but  it  was 
too  late  to  avoid  the  accident  then,  as  the  car  was  right  upon  them. 
She  had  been  driving  with  Lane  at  least  five  or  six  times  before  and 
he  knew  that  she  was  unable  to  control  the  horse,"  etc. 

This,  it  seems  to  me,  is  important  as  bearing  upon  the  question  of 
the  plaintiff's  intestate's  contributory  negligence,  and  the  mere  fact 
that  the  defendant  knew  of  this  witness,  in  view  of  the  claim  which 
«he  made,  that  the  deceased  was  driving,  docs  not  rob  this  evidence 
of  the  character  of  newly-discovered  evidence.  New  trials  are  not 
granted  upon  newly-discovered  witnesses,  but  upon  newly-discovered 
evidence,  and  if  the  defendant  had  made  proper  inquiries,  and  had 
been  assured  that  the  witness  would  testify  that  the  deceased  was 
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driving,  it  had  a  right  to  assame  that  she  would  be  called  by  the- 
plaintiff,  or  that  her  evidence  was  of  no  importance  in  defense.  Tha. 
evidence  which  this  witness  is  prepared  to  give,  as  set  forth  in  her 
affidavit,  is  certainly  important  as  bearing  npon  the  leading  issue 
in  the  case,  and,  after  reading  the  affidavits  of  all  the  parties,  I  find 
no  suggestion  that  the  defendant  had  any  reason  to  believe  that  the 
witness  would  testify  to  the  facts  which  she  now  states  under  oath,  but,, 
on  the  contrary,  that  it  was  expected,  if  she  testified  at  all,  that  she 
would  appear  in  support  of  the  contention  that  the  deceased  was  driv- 
ing. The  matters  suggested  by  Miss  Hinchey's  affidavit,  if  true,  show- 
conclusively  that  the  deceased  was  not  exercising  any  degree  of  care^ 
and  while  the  papers  do  not  allege  that  this  evidence  will  be  offered, 
upon  a  new  trial,  it  is,  I  believe,  the  only  rational  inference  to  draw 
from  the  case  as  it  is  now  presented.  To  say  that  the  defendant 
will  not  offer  this  in  evidence,  which  affirmatively  shows  negligence^ 
upon  the  part  of  the  deceased,  but  will  rely  upon  the  case  as  for- 
merly pi-esented,  is  contrary  to  the  interests  of  the  latter,  and  busi- 
ness corporations  may  usually  be  depended  upon  to  do  that  which  it. 
is  for  their  interests  to  do. 

The  judgment  and  orders  appealed  from  should  be  reversed  and. 
defendant's  motions  for  a  new  trial  granted. 

GooDRioH,  P.  J.  (dissenting) : 

I  an  constrained  to  dissent  from  the  opinion  of  my  associates^ 
because  I  think  that  the  judgment  should  be  reversed  on  the  ground 
that  the  verdict  is  excessive.     It  was  for  $25,000,  for  which,  with 
$2,140.66  interest,  tlie  judgment  was  entered. 

The  complaint  alleged  that  the  decedent  was  a  "  Battalion  ChieF 
in  the  Fire  Department  of  the  City  of  New  York,  earning  $3,300^ 
per  annum,"  and  left  surviving  him  a  widow  and  two  children* 
Dale,  the  deputy  chief  of  the  fire  department,  testified  that  Lane 
had  been  connected  with  the  department  since  1885,  had  been  pro- 
moted a  number  of  times  and  was  chief  of  battalion,  ranking  as> 
district  engineer  on  the  day  of  lus  death,  at  a  salary  of  $3,300  per 
year ;  that  the  position  was  not  an  uncertain  one  if  he  behaved  him- 
self, and  that  he  was  appointed  for  life,  irremovable  except  for  cause* 

The  widow  testified :  "  I  was  the  wife  of  Charles  "W".  D.  Lane  ;  I 
am  thirty-eight  and  my  husband  at  the  time  of  his  death  was  thirty-^ 
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eight ;  I  had  been  married  to  him  at  the  time  of  his  death  nearly 
thirteen  years ;  I  had  two  children,  Ada  Williams  Lane,  at  the  time 
of  the  accident  she  was  twelve  years  old,  and  my  little  boy  was 
Charles  Chandler  Lane,  eight  years  old  at  that  time ;  and  they  are 
both  living  with  me.  My  husband's  health  and  physical  condition 
before  this  accident  was  very  fine.  *  *  *  His  income  was  the 
sole  support  of  me  and  my  children." 

There  was  also  the  testimony  of  a  fireman  that  Lane's  health 
before  the  accident  was  ^^  first  class,"  and  that  he  never,  to  his 
knowledge,  had  any  other  accident.  This  comprises  the  entire  evi- 
dence relating  to  pecuniary  loss. 

Section  999  of  the  Code  of  Civil  Procedure  provides  that  the 
judge  presiding  at  a  trial  by  jury  may  entertain  a  motion  "  to  set 
aside  the  verdict,  *  *  *  and  grant  a  new  trial  upon  excep- 
tions ;  or  because  the  verdict  is  for  excessive  or  insufficient  dam- 
ages, or  otherwise  contrary  to  the  evidence  or  contrary  to  law." 
The  language  indicates  that  a  verdict  for  excessive  damages  is  con- 
trary to  evidence.  No  distinction  is  made  in  the  rank  of  the  enu- 
merated causes.  They  stand  on  the  same  plane.  Excessive  dam- 
ages are  just  as  potent  a  cause  for  reversal  as  a  verdict  contrary  to 
evidence  on  other  issues ;  no  more,  no  less. 

It  is  stated  in  14  Encyclopedia  of  Pleading  and  Practice,  756, 
where  numerous  authorities  are  cited,  that  the  rule  deducible  from 
the  authorities  is  that  in  actions  for  personal  injury  no  mere  differ- 
ence of  opinion  as  to  the  amount  of  damages  will  justify  an  inter- 
ference by  the  court  unless  the  amount  is  so  unreasonable  and 
excessive  as  to  be  indicative  of  passion,  prejudice,  partiality  or  cor- 
ruption of  the  jury.  The  rule  is  more  temperately  stated  in 
Graham's  Practice  (2d  ed.  p.  633),  where  it  is  said  that  in  actions 
ex  delicto  a  new  trial  is  seldom  granted  on  this  account  unless  the 
damages  be  outrageous  (citing  Sharpe  v.  Bricey  2  Wm.  Black.  942 ; 
Leith  V.  JPcfpe,  Id.  1327)  or  the  court  be  satisfied  that  the  jury 
acted  under  the  influence  of  undue  motives  or  of  gross  error  or 
misconception. 

I  think  the  true  rule  is  that  where  it  is  clear  from  the  evidence 
that  the  amount  of  a  verdict  indicates  that  it  is  against  the  evi- 
dence or  not  supported  by  evidence  or  not  a  just  verdict,  it  may  be 
set  aside. 
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I  am  of  opinion  that  the  evidence  was  not  sniiieient  to  justify  a 
verdict  for  $25,000,  and  that  the  judgment  should  be  reversed  for 
that  reason. 


Judgment  and  orders  affirmed,  with  costs. 


Benjamin  Pare,  Respondent,  v.  Noah  Loder,  Jr.,  Appellant. 

Mialieiaus  proteeuiian — arre&tona  charge  of  stealing  a  eommisnon  to  take  testi- 
mony —  a  letter  qf  instruction  to  the  commissioner  that  he  should  not  let  the  com- 
mission leave  his  possession  is  competent  u)here  the  testimony  is  conflicting  as  to 
whether  the  plaintiff  grabbed,  or  was  allotoed  to  take,  the  commission. 

In  an  action  to  recover  damages  for  malicious  prosecution  it  appeared  that  the 
defendant  was  a  lawyer  who  had  been  appointed  by  a  Tennessee  court  a  com- 
missioner to  take  the  evidence  of  the  plaintiff  and  his  wife  on  written  inter- 
rogatories; that  after  the  testimony  had  been  taken  the  plaintiff  took  posses- 
sion of  the  commission;  that  the  defendant  had  the  plaintiff  arrested  upon  the 
charge  of  having  stolen  the  commission  and  that  the  plaintiff  was  discharged 
after  a  hearing. 

Tbe  plaintiff  testified  that  he  took  possession  of  the  commission  with  the  consent 
of  the  defendant  for  the  purpose  of  consulting  his  attorney  in  regard  thereto. 
The  defendant  denied  this  and  testified  that  the  plaintiff  grabbed  the  papers 
and  refused  to  deliver  them  to  the  defendant  notwithstanding  the  latter*s  protest 
and  his  explanation  that  he  was  without  power  to  consent  that  they  should  leave 
his  possession. 

HM,  that  the  defendant  was  entitled  to  have  admitted  in  evidence  the  letter  of 
instructions  sent  to  him  with  the  commission  directing  him  not  to  permit  the 
commission  to  leave  his  possession. 

Woodward,  J.,  dissented. 

Appeal  by  the  defendant,  Noah  Loder,  Jr.,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Westchester  on  the  26th  day  of  March, 
1902,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  17th  day  of  March,  1902,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Theodore  H.  SUkmany  for  the  appellant. 

MalpK  E.  Prime^  for  the  respondent. 
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Hooker,  J. : 

The  defendant  was  appointed  a  commiBsioner  to  take  evidence  for 
use  in  an  action  pending  in  one  of  the  courts  of  the  State  of 
Tennessee.  The  plaintiff  and  his  wife  were  to  be  examined  as 
witnesses.  Pnrsaant  to  an  agreement  of  the  parties  to  this  action 
the  commission  was  delivered  to  the  plaintiff,  who  lived  in  Tonkers, 
and  later  the  defendant  went  to  that  city  and  took  the  depositions. 
After  that  had  been  done,  the  plaintiff  swears  that  he  took  the 
papers,  stating  that  he  desired  to  consult  his  attorney  in  relation 
thereto,  for  the  purpose  of  clearing  up  some  matters  that  he  was  in 
doubt  about ;  that  the  defendant  consented,  and  that  it  was  arranged 
that  the  papers  should  be  delivered  to  the  defendant  later.  The 
defendant,  however,  denies  this,  and  his  evidence  tends  to  show 
that  after  the  testimony  had  been  taken  the  plaintiff  grabbed  the 
papers  and  refused  to  deliver  them  back  to  the  defendant  notwith- 
standing the  latter's  protest  and  his  explanation  that  he  was  without 
power  to  consent  that  they  should  leave  his  possession.  Thereupon 
defendant  procured  the  plaintiff's  arrest,  charging  him  with  larceny 
of  the  commission.  After  a  hearing  the  accused  was  discharged  and 
later  he  brought  this  action  for  malicious  prosecution,  which  has 
resulted  in  a  verdict  for  the  plaintiff.  From  the  judgment  and  the 
order  denying  a  motion  for  new  trial  the  defendant  appeals. 

The  defendant  during  the  course  of  his  evidence  testified :  ''  The 
commission  in  evidence  (Plaintiff's  Exhibit  C),  which  you  hand  me, 
I  received  from  Mr.  Charles  Gerding,  and  at  the  same  time  I 
received  with  it  certain  instructions ;  the  paper  which  you  hand  me 
contains  these  instructions ;  that  is  the  paper  I  received."  This 
letter  of  instructions  was  then  offered  in  evidence,  but  the  court 
sustained  an  objection  thereto  and  defendant  excepted.  The  letter 
required  the  commissioner  to  certify  at  the  end  of  the  depositions 
that  they  were  sealed  by  him  and  put  in  the  post  office,  properly 
addressed,  without  the  awme  heing  out  of  his  possession  or  altered 
after  they  were  taken. 

The  judgment  must  be  reversed  for  the  error  of  the  court  in 

excluding  this  letter  of  instructions.     A  sharp  question  of  fact  was 

litigated  as  to  whether  the  plaintiff  forcibly  took  the  papers  or 

whether  they  passed  into  his  possession  with  the  defendant's  con- 
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sent ;  this  had  a  direct  and  considerable  bearing  upon  the  question 
of  probable  cause.  In  actions  for  malicious  prosecution  it  is  com- 
petent upon  disputed  questions  of  fact  as  to  malice  and  probable 
cause  to  show  anything  which  would  have  operated  on  the  mind  of 
one  of  the  parties  in  the  direction  of  his  contention.  (English  v. 
Major^  59  Hun,  317;  Owens  v.  New  RocheUe  Coal  <k  Lumber  Co.j 
38  App.  Div.  53 ;  ffeyne  v.  Blair,  62  N.  Y.  19.)  The  defendant 
was  entitled  to  present  this  evidence  to  the  jury,  and  it  cannot  be 
said  that  its  admission  would  not  have  affected  the  result. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted. 

Babtlett  and  Jenks,  JJ.,  concurred ;  Hibsohbebo,  J.,  concurred 
in  separate  memorandum ;  Woodwabd,  J.,  read  for  affirmance. 

HiBscHBEBG,  J.  (concurriug) : 

I  concur  in  the  opinion  of  Mr.  Justice  Hooeeb.  It  is  quite  plain 
that  the  case  tunied  on  the  question  whether  or  not  the  plaintiff 
held  the  papers  with  the  defendant's  permission.  On  that  disputed 
fact  it  is  elementary  law  that  the  defendant  was  entitled  to  prove 
that  it  was  his  duty  to  keep  possession  of  the  papers  and  that  he 
was  actually  required  to  swear  that  they  were  never  out  of  his  posses- 
sion. Such  evidence  is  that  of  a  substantive  fact  which  tends  to 
some  extent  to  support  the  defendant's  contention  that  he  did  not 
voluntarily  part  with  the  possession,  and  is  in  principle  of  the  same 
character  as  the  rejected  evidence  which  caused  the  reversal  of  the 
conviction  in  Stokes  v.  People  (63  N.  T.  164, 174). 

Woodwabd,  J.  (dissenting) : 

I  am  unable  to  concur  in  the  decision  which  this  court  is  about 
to  make.  This  is  an  action  to  recover  damages  for  malicious  prose- 
cution. In  August,  1901,  the  defendant,  a  young  lawyer  located  in 
New  York,  received  a  commission,  issued  by  a  court  of  Tennessee, 
to  take  the  testimony,  upon  written  interrogatories,  of  the  plaintiff 
and  his  wife,  in  connection  with  the  title  to  certain  lands  in  that 
State,  which  they  had  recently  sold.  The  commission  was  in  blank, 
the  name  of  the  defendant  not  having  been  inserted,  but  he  waa 
authorized  by  letter  to  write  in  the  name.  He  had  some  negotia- 
tions with  the  plaintiff  in  reference  to  taking  the  testimony,  and  it 
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was  finally  arranged  that  the  defendant  should  go  to  the  home  of  the 
plaintiff  in  Yonkers  at  a  given  time  and  there  take  the  testimony 
of  the  witnesses.  At  the  meeting  at  which  this  arrangement  was 
made,  and  before  the  defendant  had  written  his  name  in  the  com- 
mission, he  delivered  the  commission  and  the  interrogatories  to  the 
plaintiff,  who  had  the  same  in  his  possession  np  to  the  time  whea 
tlie  parties  met  in  Tonkers  for  the  purpose  agreed  upon.  They 
met  as  had  been  arranged  and  the  commission  was  filled  in  and  the 
evidence  of  the  plaintiff  and  his  wife  was  taken.  At  this  point 
there  is  a  material  disagreement  as  to  what  occurred.  The  plain- 
tiff's story  is  that  he  took  the  papers,  explaining  to  the  defendant 
that  as  the  same  related  to  some  matters  about  which  he  was  in 
doubt,  he  desired  to  submit  them  to  his  attorney ;  that  the  defend- 
ant acquiesced  in  this,  and  entered  into  an  arrangement  by  which 
the  papers  were  to  be  delivered  on  the  following  day,  after  the 
plaintiff  had  had  an  opportunity  to  consult  his  attorney.  The 
defendant's  story  is  that  the  plaintiff  grabbed  the  papers,  and  upon 
demand  refused  to  deliver  them  into  the  custody  of  the  defendant, 
although  the  latter  explained  to  him  that  he  had  no  right  to  part 
with  the  possession  of  the  same.  Subsequently  the  defendant  went 
before  a  magistrate  and  lodged  information,  charging  the  plaintiff 
with  larceny  of  the  commission,  placing  its  value  at  $20.  The 
plaintiff  was  arrested  and  after  a  hearing  was  discharged.  He  then 
brought  this  action  for  malicious  prosecution,  and  the  jury  has 
returned  a  verdict  for  $250  damages,  upon  which  judgment  has 
been  entered.    The  defendant  appeals  to  this  court. 

It  is  now  suggested  that  the  complaint  does  not  sufficiently  allege 
malice  on  the  part  of  the  defendant,  and  that  the  evidence  does  not 
clearly  and  affirmatively  establish  such  malice.  The  complaint 
alleges  that  ^^  On  August  21,  1901,  at  the  City  of  Yonkers,  West- 
chester County,  K.  Y.,  the  above-named  defendant  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause  whatsoever 
therefor,  and  well  knowing  the  same  to  be  wholly  false  and  untrue, 
charged  this  plaintiff  with  the  crime  of  larceny,"  and  that  '^  said 
prosecution  and  charge,  arrest  and  trial  were  instigated,  procured 
and  set  on  foot  by  the  defendant  in  this  action  unlawfully  and  mali- 
ciously and  without  any  reasonable  or  probable  cause  whatsoever 
therefor,''  and  that  ^^  by  reason  of  such  unlawful  and  malicious  pros- 
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ecution,  this  plaintiflE  was  deprived  of  his  liberty,"  etc.  The  ques- 
tion as  to  the  snfSciency  of  the  complaint  does  not  appear  to  have 
been  raised  in  the  court  below,  the  motions  for  dismissal  and  for  a 
direction  of  a  verdict  being  based  upon  the  proposition  that  the 
plaintiff  had  failed  to  establish  a  cause  of  action  by  the  evidence ; 
and  that  "it  appears, ^r^  as  a  matter  of  law,  that  the  defendant 
had  probable  cause  to  make  the  complaint  which  he  did  make,  so 
far  as  the  statement  of  facts  contained  in  it  is  concerned;  and, 
secondly^  that  there  is  no  evidence  to  show  that  the  defendant  acted 
maliciously."  Under  these  circumstances  the  defendant  cannot  now 
be  heard  to  question  the  sufficiency  of  the  complaint,  and  the  ques- 
tions of  fact  were,  we  believe,  properly  submitted  to  the  jury. 
There  was  a  clear  conflict  of  evidence ;  two  distinct  theories  were 
presented  to  the  jury,  and  the  verdict  is  against  the  defendant. 
The  plaintiffs  version,  which  has  been  accepted  as  the  true  one  by 
the  jury,  puts  absolutely  out  of  the  question  any  plausible  theory 
that  the  defendant  had  probable  cause  to  believe  that  the  plaintiff  had 
been  guilty  of  larceny.  If  the  defendant  permitted  the  plaintiff  to 
retain  possession  of  the  papers,  then  he  could  not  have  believed  that 
the  plaintiff  had  stolen  them,  and  his  action  in  causing  the  arrest  of 
the  plaintiff,  on  a  charge  of  larceny,  could  have  no  possible  justiflca^ 
tion.  The  law  is  as  well  established  as  any  rule  in  this  State  that 
where  want  of  probable  cause  is  proved,  the  jury  are  at  liberty  from 
that  fact  to  infer  that  the  prosecution  was  prompted  by  malice. 
(WiLLARD  Baetlktt,  J.,  iu  Laugley  v.  East  River  Qas  Co.,  41 
App.  Div.  470,  473,  and  authorities  there  cited ;  Stewart  v.  Sonne- 
lom^  98  IT.  S.  187,  194;  Reed  v.  Home  Savings  Bank,  130  Mass. 
443,  445.)  It  is  true  that  the  jury  is  not  bound  to  draw  this 
inference  {Jennings  v.  Davidson,  13  Hun,  393),  but  where  the  evi- 
dence shows  that  there  was  no  probable  cause,  and  in  a  case  where 
the  defendant  must  be  presumed  to  have  known  the  facts,  the 
jury  has  the  right  to  infer  that  the  prosecution  was  prompted  by 
malice.  {Heyne  v.  Blair,  62  N.  Y.  19,  22,  and  authorities  there 
cited.)  Probable  cause  is  the  existence  of  such  facts  as  would  excite 
the  belief,  in  a  reasonable  mind,  acting  upon  the  facts  within  the 
knowledge  of  the  prosecutor,  that  the  person  charged  was  guilty  of 
the  crime  (  Wheeler  v.  Neslitt,  24  How.  [U.  S.]  544,  551,  552),  and 
accepting  the  plaintiffs  version  of  what  occurred  on  the  occasion  of 
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the  defendant's  visit  to  his  home,  there  could  have  been  no  possible 
ground  for  a  reasonable-minded  man  to  reach  the  conclusion  that 
the  plaintiff  had  intended  to  commit  the  crime  of  larceny,  and  under 
such  circumstances  the  inference  of  malice  flows  naturally  and 
irresistibly  from  the  facts  established. 

Upon  the  trial  of  this  action  the  defendant  offered  in  evidence 
the  letter  of  instructions  which  came  with  the  commission,  which 
required  the  commissioner  to  certify  at  the  end  of  the  depositions 
that  they  were  sealed  by  him  and  put  in  the  post  oflSce,  properly 
addressed,  without  the  same  having  been  out  of  his  possession  or 
altered  after  they  were  taken.  This  was  objected  to  and  the  letter 
was  excluded,  and  the  majority  of  this  court  hold  that  this  consti« 
tntes  reversible  error.  I  do  not  read  the  law  in  this  light.  The 
defendant  in  this  action  caused  the  arrest  of  the  plaintiff,  charging 
him  with  larceny,  in  forcibly  taking  and  keeping,  against  the  pro^ 
test  of  the  defendant,  the  commission  mentioned  above.  The  plain- 
tiff was  subsequently  given  a  hearing  and  was  discharged  from  cus* 
tody,  and  in  this  action  for  malicious  prosecution  he  is  called  upon  to 
establish,  not  only  that  he  has  been  arrested  and  discharged,  but 
that  the  prosecution  was  actuated  by  malice  and  was  instituted  with- 
out probable  cause.  ^^  Malice,  either  express  or  implied,  and  the 
want  of  probable  cause,  must  both  concur."  (Farmer  v.  Darling^ 
i  Burr.  1971 ;  Stewart  v.  Sonnehyt^Uy  supra^  193,  and  authorities 
there  cited.)  Anything  the  plaintiff  was  called  upon  to  establish  by 
evidence  could,  of  course,  be  rebutted,  and  the  question  here  presented 
is  whether  this  letter  of  instructions  tended  '^  to  induce  a  belief  or 
strong  suspicion,  in  the  mind  of  a  reasonable  man,  of  the  guilt  of  the 
accused  of  the  crime  charged."  {Bacon  v.  Tovyne^  4  Gush.  217^  239 ; 
2  Greenl.  Ev.  [15th  ed.]  §  455 ;  Anderson  v.  Bmv,  116  N.  T.  336, 
339 ;  WoM  V.  Stephens,  128  id.  123, 128,  and  authorities  there  cited.) 
What  constitutes  probable  cause,  where  an  arrest  has  been  made, 
does  not  depend  upon  the  question  whether  an  offense  has  been  act- 
ually committed,  or  upon  the  innocence  of  the  accused,  but  upon 
the  prosecutor's  belief  of  his  guilt,  based  upon  reasonable  grounds 
( Wass  V.  Stephens,  supra,  128,  and  authorities  there  cited),  and  if 
this  letter  of  instructions  had  a  tendency  to  afford  a  reasonable 
ground  for  the  belief  that  the  plaintiff  had  stolen  the  papers 
involved,  then  it  was  competent  evidence  of  a  probable  cause,  and 
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had  a  direct  bearing  upon  the  issues  presented  in  an  action  for  mali- 
cious prosecution.  {Bacon  v.  Totone,  supra^  217,  239,  and  authori- 
ties there  cited.)  Conversely,  if  the  letter  would  not  tend  to 
establish  such  "  a  state  of  facts  in  the  mind  of  the  prosecutor  as 
would  lead  a  man  of  ordinary  caution  and  prudence  to  believe,  or 
entertain  an  honest  and  strong  suspicion,  that  the  person  arrested  is 
guilty  "  {Bacon  v.  Towne^  supra^  238,  239),  it  had  no  bearing  upon 
the  question  and  could  not  be  competent.  Assuming  the  defendant 
to  have  known  the  contents  of  this  letter,  with  its  instruction  not  to 
permit  the  executed  commission  to  pass  out  of  his  possession,  what 
bearing  could  that  have  upon  the  question  of  whether  the  plaintiff 
had  forcibly  taken  and  retained  the  commission  ?  The  question  is 
Hot  what  the  defendant  thought  in  respect  to  these  papers,  but 
whether  the  facts  within  his  knowledge  at  the  time  of  making 
the  information  against  the  plaintiflE  were  such  as  to  raise  a  rea- 
sonable suspicion  that  a  crime  had  been  committed  and  that  the 
plaintiff  was  guilty  of  that  crime.  His  mental  attitude  toward 
the  papers,  or  his  convictions  upon  a  question  of  religion,  or 
upon  any  other  subject,  is  not  important;  it  is  what  he  had 
a  right,  as  a  reasonable  and  prudent  man,  to  believe  in  respect  to 
the  alleged  crime  of  larceny  which  was  at  issue,  and  it  would  be 
just  as  competent  to  show  that  he  had  religious  scruples  against 
parting  with  papers  as  to  show  that  he  had  instructions  which  would 
be  violated  by  parting  with  them.  "  It  were  infinite,"  says  Lord 
Bacon  (Bac.  Max.  1),  "  for  the  law  to  judge  the  cause  of  causes,  and 
their  impulsions  one  of  another ;  therefore,  it  contenteth  itself  with 
the  immediate  cause,  and  judgeth  of  acts  by  that,  without  looking  to 
any  further  degree."  The  question  of  whether  the  defendant  had 
reasonable  grounds  for  believing  that  the  plaintiff  had  committed 
the  crime  of  larceny  depended  upon  what  actually  took  place  at  the 
home  of  the  plaintiff  in  the  city  of  Yonkers,  and  not  upon  the 
mental  attitude  of  the  defendant  toward  the  papers.  The  defend- 
ant has  testified  that  he  told  the  plaintiff  that  he  had  no  right  to 
part  with  these  papers,  so  that  he  has  had  all  of  the  advantage 
which  the  letter  could  afford,  and  the  jury  has  refused  to  believe 
him.  The  theory  of  the  majority  of  this  court  appears  to  be  that 
if  this  letter  was  in  evidence  it  would  establish  that  the  duty  of  the 
defendant  was  to  retain  the  papers  in  his  possession,  which  would 
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raise  the  presumption  that  he  had  attempted  to  discharge  his  daty, 
and  npon  this  presumption  might  be  builded  the  farther  presump- 
tion that  he  had  told  the  truth  in  respect  to  what  occurred  at  the 
Yonkers  home,  but  the  law  does  not  permit  of  a  presumption  based 
upon  a  presumption  (22  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  1236 ; 
CGara  v.  Eiaenlohr,  38  N.  Y.  296,  301),  and  the  presumption  that 
the  defendant  would  tell  the  truth  about  what  occurred  at  the  home 
of  the  plaintiff  is  just  as  strong  as  the  presumption  that  he  would 
do  his  duty,  which  is  but  another  form  of  stating  the  same  presump- 
tion. If  the  presumption  of  truthfulness  which  was  due  to  the 
defendant  was  not  sufficient  to  carry  his  case  before  the  jury,  the 
presumption  that  he  would  do  what  he  might  conceive  to  be  his 
duty  with  respect  to  the  commission  would  not  aid  him  in  any 
legitimate  way.  The  only  purpose  of  the  letter  would  be  to 
introduce  a  false  issue  into  the  controversy,  affording  ground  for 
speculative  conjecture,  but  no  foundation  for  determining  whether 
the  defendant,  in  causing  the  arrest  of  the  plaintiff,  had  reasonable 
grounds  for  believing  that  a  crime  had  been  committed  and  tliat  the 
plaintiff  was  guilty  of  the  crime.  It  seems  to  me  entirely  obvious 
that  the  contents  of  a  letter,  written  by  a  person  in  Tennessee,  in 
reference  to  a  commission  to  take  evidence  in  the  State  of  New 
York,  could  not  afford  any  possible  evidence  to  the  mind  of  the 
defendant  that  the  plaintiff,  some  time  subsequent  to  the  writing  of 
the  letter,  had  committed  larceny  in  stealing  or  forcibly  holding 
possession  of*  the  said  commission,  and  this  was  the  issue  presented 
here.  The  only  competent  evidence  under  the  conceded  circum- 
stances was  what  was  done  in  the  home  of  the  plaintiff  on  the 
occasion  of  the  defendant's  visit  for  the  purpose  of  taking  testi- 
mony. The  defendant  alleges  that  after  the  testimony  was  closed 
the  plaintiff  grabbed  the  commission  and  refused  to  surrender 
it,  although  the  defendant  insisted  that  he  had  no  right  to  part 
with  the  same.  The  plaintiff,  while  conceding  that  he  took 
and  retained  the  paper,  testifies  that  he  did  this  in  pursuance 
of  an  understanding  with  the  defendant  that  he  should  show 
them  to  his  attorney,  and  then  deliver  them  to  the  latter  at  a 
time  and  place  agreed  upon.  It  was  right  at  this  point  that  the 
larceny  was  committed  if  it  was  ever  committed,  and  the  contents 
of  the  letter  of  instruction  could  not  throw  any  light  upon  this 
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occurrence,  or  afford  any  ground  for  the  defendant  to  believe  or 
disbelieve  anything  in  reference  to  the  plaintiff's  alleged  crime* 
The  plaintiff  and  defendant  were  both  present ;  the  defendant  knew 
absolutely  whether  the  plaintiff  committed  the  crime  of  larceny  or 
not,  and  if  he  caused  the  arrest  of  the  plaintiff  under  the  circum- 
stances  narrated  by  the  latter,  he  did  so  where  the  facts  within  his- 
knowledge  did  not  indicate  that  a  crime  had  been  committed. 
They  did  not  tend  to  cause  a  man  with  knowledge  of  the  law  to- 
suspect  or  believe  that  it  had  been  violated.  The  defendant  wa& 
bound  to  know  the  law  {Hazzard  v.  Flury,  120  N.  Y.  223,  227), 
and  the  letter  of  instructions  would  not  have  disclosed  any  evidence 
from  which  the  inference  might  be  drawn  that  the  defendant  had 
reason  to  suspect  or  believe  that  a  crime  had  been  committed,  or 
that  the  plaintiff  had  stolen  the  commission.  It  had  no  bearings 
upon  the  question  of  probable  cause,  and  was  clearly  incompetent. 
But  it  is  suggested  that  this  letter  was  of  the  same  character  of 
evidence  as  that  involved  in  the  case  of  Stokes  v.  People  (53  N,  T.. 
164, 174),  where  the  judgment  was  reversed  because  of  an  exclusion 
of  the  testimony.  Stokes  was  on  trial  for  the  murder  of  James 
Fisk.  The  defense  was  based  upon  excusable  homicide  upon  the 
ground  that  the  act  was  perpetrated  by  the  accused  in  defending 
himself  against  an  attempt  by  the  deceased  to  murder  or  inflict  some 
great  bodily  injury  upon  him,  and  the  further  question  was  pre- 
sented whether  it  was  not  perpetrated  in  resisting  an  attack  made 
upon  him  by  the  deceased  from  which  he  had  reasonable  ground  to 
apprehend  a  design  to  murder  or  inflict  upon  him  some  great  bodily 
injury.  The  defense  offered  to  prove  that  James  Fisk,  a  short  time 
prior  to  the  tragedy,  had  made  violent  threats  against  Stokes ;  that 
he  had  declared  that  he  "  would  beggar  him  first  and  then  kill  him ;  " 
that  *'*'  I  go  prepared  for  him  all  the  time ;  so  sure  as  my  name  is 
Jim  Fisk  I  will  kill  him ; "  that  "  I  would  kill  him  as  soon  as  I 
would  a  ferocious  dog."  This  was  objected  to  by  the  prosecution 
and  rejected  by  the  court.  Upon  appeal  it  was  held  that  this  evi- 
dence of  threats  on  the  part  of  Fisk  was  competent,  although  it  had 
not  been  communicated  to  Stokes,  because  it  would  show  an  attempt 
to  execute  them  probable  when  an  opportunity  occurred,  and  the 
more  ready  belief  of  the  accused  would  be  justified  to  the  precise 
extent  of  this  probability.    {Stokes  v.  People^  svpra,  174.)    That  is,. 
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the  defense  being  a  jastificatdon,  it  was  competent  to  show  that 
Fisk  had  threatened  to  mnrder  Stokes,  not  as  tending  to  show  the 
mental  attitude  of  Stokes  toward  Fisk,  but  as  bearing  upon  the 
probability  of  the  defense  that  Stokes  had  killed  Fisk  while  defend- 
ing himself  against  an  attack  on  the  part  of  the  latter.  Obviously^ 
if  Stokes  had  been  killed  in  the  encounter  it  would  have  been 
competent  to  show  these  threats  on  the  part  of  Fisk,  as  tending  to 
show  his  intention  in  the  matter  {Stokes  v.  People,  supra,  175),  and 
no  good  reason  suggests  itself  why  the  same  threats  were  not  com- 
petent in  support  of  the  defense  that  Stokes  killed  Fisk  in  repelling 
the  threatened  attack.  In  distinguishing  the  Stokes  case  in  People 
V.  Osmond  (138  N.  T.  80,  86)  the  court  say :  "  There  the  question 
was  in  regard  to  the  character  of  the  encounter  which  took  place 
between  the  parties  when  the  shooting  was  done ;  was  it  done  by 
Stokes  in  self-defense,  or  was  he  the  aggressor!  It  was  held  com- 
petent to  prove  the  fact  that  the  deceased  had  himself  made  violent 
threats  against  Stokes  shortly  before,  even  though  those  threats  had 
not  been  communicated  to  defendant.  This  was  upon  the  ground 
that  the  jury  might  consider  the  fact  in  determining  the  character 
of  the  encounter  between  the  parties."  Wharton,  in  his  work  on 
Criminal  Law  (7th  ed.  §  1027),  has  appreciated  the  limitation  upon 
this  kind  of  evidence,  and  says :  ^^  Where  the  question  is  as  to  what 
was  the  deceased's  attitude  at  the  time  of  the  fatal  encounter,  recent 
threats  may  become  relevant  to  show  that  this  attitude  was  one 
hostile  to  the  defendant,  even  though  such  threats  were  not  com- 
municated to  the  defendant.  The  evidence  is  not  relevant  to  show  the 
quo  Oinimo  of  the  defendcmt.  But  it  may  be  relevant  to  show  that, 
at  the  time  of  the  meeting,  the  deceased  was  seeking  the  defendant's 
hfe."  ( Wiffgins  v.  People,  93  U.  S.  465,  467,  and  authorities  there 
cited.)  That  is,  the  evidence  is  not  relevant  to  show  the  motives 
actuating  the  defendant  in  committing  the  act,  but  to  show  that  the 
attitude  of  the  victim  was  such  as  to  make  probable  the  theory  of 
the  defense,  that  the  killing  was  done  in  repelling  the  attack  of  the 
deceased,  upon  the  same  ground  that  the  prosecution,  under  reversed 
drcomstances,  might  show  the  threats  as  indicating  the  intention 
and  motive  for  the  crime.  How  this  rule  can  have  any  bearing 
npon  the  question  here  presented,  I  confess  my  mind  is  not  suf- 
ficiently subtle  to  grasp.    The  plaintiff  had  nothing  to  do  with 
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nttering  the  letter ;  it  does  not  suggest  that  the  plaintiff  has  com- 
mitted the  crime  of  larceny  ;  it  does  not  purport  to  make  any  dis- 
closures as  to  the  attitude  of  the  plaintifE  toward  the  defendant  or 
of  the  defendant  toward  the  plaintiff,  or  to  have  anything  to  do 
with  the  alleged  crime  in  any  way,  shape  or  manner.  It  simply 
tells  the  defendant  what  to  do  with  the  commission  after  he  has 
taken  the  evidence.  I  fancy  if  the  party  in  Tennessee  had  sent  the 
defendant  a  dog,  and  had  admonished  him  not  to  let  the  dog  get  out 
of  his  possession,  but  to  return  the  same  to  him  at  a  given  time,  and 
the  same  transaction  had  occurred  at  the  plaintifPs  home  in  refer- 
ence to  the  dog  that  took  place  in  reference  to  this  commission,  no 
one  would  think  the  instructions  had  any  bearing  on  the  question  of 
whether  the  dog  had  been  stolen,  and  yet  there  is  no  difference  in 
principle,  and  the  rule  contended  for  would  open  the  doors  to  all 
kinds  of  testimony  tending  to  show  the  mental  attitude  of  people 
independently  of  the  results  of  their  own  actions.  In  the  case  of  a 
dispute  over  facts,  we  should  have  evidence  of  the  prejudices,  pas- 
sions or  religious  professions  of  the  parties,  as  tending  to  show  that 
they  would  or  would  not  do  the  things  which  were  in  controversy, 
and  that  certainty  which  is  demanded  in  evidence  would  give  place 
to  hypothesis  and  speculation.  Evidence  to  be  competent  must 
'have  some  relevancy  to  the  issue  to  be  tried,  and  in  an  action  for 
malicious  prosecution,  upon  the  issue  of  probable  cause  to  believe 
that  a  crime  has  been  committed,  it  has  never,  until  the  decision  of 
this  court,  been  the  law  of  this  State  that  testimony  tending  to  dis- 
close a  probable  mental  attitude  on  the  part  of  the  defendant  toward 
the  property  involved  in  the  alleged  crime,  could  have  any  bear- 
•  ing  upon  the  question.  It  is  a  new  rule,  standing  without  prece- 
dent, so  far  as  I  have  been  able  to  discover,  and  I  cannot  join  in  its 
enunciation. 

I  think  that  the  judgment  appealed  from  should  be  affirmed. 

Judgment  and  order  reversed  and  new  trial  granted,  costs   to 
abide  the  event. 
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Edwabd  Coolby,  Jr.,  Respondent,  v.  Thb  Citt  of  New  York, 

Appellant. 

Pleading — separate  drfeneee  which  might  be  prowd  under  a  general  denial  stricken 
out—drfenee  that  a  town  incorporated  into  the  Greater  New  York  had,  hrfore  that 
event,  against  pvJbHic  policy,  increased  the  pay  cf  one  tf  its  employees. 

The  complaint  in  an  action  brought  against  the  city  of  New  York  alleged  that 
prior  to  January  1,  1808,  the  time  when  the  Greater  New  York  charter  (Laws 
or  1807,  chap.  378)  took  effect,  the  plaintiff  was  a  regularly  appointed  clerk  of 
one  of  the  villages  incorporated  into  the  city  of  New  York  at  an  annual  salary 
of  $1,200;  that,  pursuant  to  section  1586  of  the  Greater  New  York  charter,  he 
was  on  or  about  the  1st  day  of  December,  1897,  assigned  to  duty  in  the  office 
of  the  city  clerk  of  the  city  of  New  York;  that  he  performed  work  in  that 
office  in  connection  with  the  records  of  the  Tillage  of  which  he  had  formerly 
been  the  clerk  from  January  1,  1898,  to  March  29,  1898;  that  there  was  owing 
to  him  for  such  services  the  sum  of  $293.67;  that  he  had  presented  his  claim 
to  the  comptroller,  but  that  it  had  not  been  paid. 

The  defendant  denied  all  the  allegations  of  the  complaint,  except  its  incorpora- 
tion and  the  presentation  and  non-payment  of  the  claim.  It  alleged  as  a  first 
and  separate  defense  that  the  office  of  village  clerk  of  the  village  mentioned  in 
the  complaint  was  on  January  1,  1698,  abolished,  and  that  the  plaintiff  was  not 
assigned  or  transferred,  as  alleged  in  the  complaint,  and  did  not  in  any  way 
become  an  employee  of  the  defendant. 

For  a  second  and  separate  defense,  the  defendant  alleged  that  the  plaintiff 
never  reported  for  duty  or  entered  upon  the  discharge  cf  the  duties  of  the 
position  mentioned  in  the  complaint. 

For  a  third  separate  and  partial  defense,  the  defendant  alleged  that  if  the 
plaintiff  was  appointed  village  clerk  it  was  at  the  salary  of  $200  per  annum, 
and  that  the  attempt  to  fix  the  salary  at  $1,200  was  null  and  void  and  against 
public  policy  and  a  fraud  upon  the  city  of  New  York,  and  that  the  village  offi- 
cers when  fixing  the  salaiy  at  that  amount  neither  intended  to  nor  did  really  act 
for  the  village,  but  for  the  city  of  New  York,  for  which  they  had  no  power  to 
act. 

Eeld,  that  the  matter  set  forth  in  the  first  and  second  separate  defenses  could  be 
proved  under  the  general  denial,  and  that  such  defenses  were  properly  stricken 
out  as  irrelevant  and  redundant; 

That  the  third  separate  and  partial  defense  was  properly  pleaded,  for  the  reason 
that  the  defendant  would  not  be  permitted  to  give  evidence  tending  to  show 
that  the  contract  was  against  public  policy  and,  therefore,  illegal,  without  an 
allegation  to  that  effect. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term 
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and  entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on 
the  18th  day  of  April,  1903,  granting  the  plaintiff's  motion  to  strike 
out  certain  paragraphs  in  the  defendant's  answer. 

James  McKeen^  for  the  appellant 

Joseph  Fitch^  for  the  respondent. 

HooKEB,  J. : 

In  his  complaint  the  plaintiff  alleges  that  the  defendant  is  a 
municipal  corporation  organized  pursuant  to  chapter  378  of  the 
Laws  of  1897,  as  amended,  which  took  effect  January  1, 1898 ;  that 
prior  to  the  latter  date  plaintiff  was  a  regularly  appointed  clerk  of 
one  of  the  villages  included  within  the  greater  city  of  New  York, 
at  an  annual  salary  of  $1,200  ;  that  pursuant  to  section  1536  of  the 
Greater  New  York  charter  (Laws  of  1897,  chap.  378)  he  was,  on  or 
about  the  1st  day  of  December,  1897,  assigned  to  duty  in  the  office 
of  the  city  clerk  of  the  city  of  New  York ;  that  he  performed  work 
in  that  office  in  connection  with  the  records  of  the  village  of  which 
he  formerly  had  been  clerk  from  January  1, 1898,  to  the  twenty-ninth 
of  March  in  the  same  year,  and  that  on  that  account  there  was  owmg 
to  him  the  sum  of  $293.67,  and  that  a  proper  account,  in  writing,  had 
been  presented  to  the  comptroller ;  that  more  than  thirty  days  have 
elapsed  since  the  presentation,  and  no  part  of  the  claim  has  been  paid. 
The  defendant  denies  all  of  the  allegations  in  the  complaint  except 
its  own  incorporation,  and  the  presentation  to,  and  non-payment  by, 
the  comptroller  of  the  plaintiff's  claim.  The  defendant  tlien  allegea 
as  a  first  and  separate  defense  that  the  office  of  village  clerk  of  the 
village  mentioned  in  the  complaint  was,  on  the  1st  of  January, 
1898,  pursuant  to  statute,  abolished,  and  that  the  plaintiff  was  not 
assigned  or  transferred  as  therein  alleged,  and  did  not  become  aa 
employee  of  the  defendant  in  any  way.  This  clearly  may  be  proved 
under  the  general  denial,  and  is  not  such  matter  of  defense  as,  pur- 
suant to  section  600  of  the  Code  of  Civil  Procedure,  the  defendant 
may  incorporate  in  its  answer. 

For  a  second  and  separate  defense  the  defendant  alleges  that  plain- 
tiff never  reported  for  duty,  or  entered  upon  the  discharge  of  the 
duties  of  the  position  mentioned  in  the  complaint.  It  requires  no 
reasoning  to  reach  the  conclusion  that  this  is  a  mere  denial  of  the 
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performance  of  work  plaintiff  alleged  he  did,  and  is  sufficiently 
alleged  in  the  general  denial  contained  in  the  1st  paragraph  of 
defendant's  answer. 

For  a  third  separate  and  partial  defense  the  defendant  alleges 
that  if  plaintiff  was  appointed  village  clerk,  it  was  at  the  salary  of 
$200  per  annum,  and  that  the  attempted  iixing  of  salary  at  $1,200 
was  null  and  void  and  against  public  policy  and  a  fraud  upon  the 
city  of  New  York,  and  that  the  officers  of  the  village  when  fixing 
the  salary  at  that  amount  neither  intended  to  nor  did  really  act  for 
the  village,  but  for  the  city  of  New  York,  for  which  they  had  no 
power  to  act. 

Plaintiff  moved  at  Special  Term  to  strike  out  the  first  and  second 
separate  defenses  as  redundant  and  irrelevant,  and  the  third  sepa- 
rate defense  as  redundant,  irrelevant  and  scandalous.  The  motion 
was  granted,  and  defendant  appeals  to  this  court. 

From  what  has  been  said  it  follows  that  the  order  must  be  affirmed 
as  far  as  it  treats  of  the  first  and  second  defenses  of  defendant's 
answer.  The  respondent  says  in  his  brief:  "The  third  separate 
defense  states  irrelevant  matter ;  anything  which  may  be  relevant 
as  to  the  manner  of  plaintiff's  appointment  may  be  proved  under 
the  general  denial."  We  think  he  has  fallen  into  error.  Although 
the  language  in  defendant's  third  separate  and  partial  defense  is 
somewhat  vague  and  indefinite,  and  may  not  be  entirely  free  from 
the  criticism  that  facts  rather  than  conclusions  should  be  alleged,  we 
think  it  may  be  gathered  that  defendant  is  attempting  to  lay  the 
foundation  for  proof  upon  the  trial  that  the  conduct  of  the  officers 
of  the  village  who  appointed  the  plaintiff,  together  with  his  accept- 
ing the  appointment  at  an  advanced  salary,  was  against  public  policy 
because  not  prompted  by  good  faith  toward  the  greater  city,  and 
intended  to  embarrass  and  control  the  latter  in  relation  to  the  salary 
it  should  pay  the  plaintiff.  Hendrichson  v.  City  of  New  York 
(160  N.  Y.  144)  was  a  case  where  the  contract  was  made  on  the  17th 
day  of  December,  1897,  between  the  town  of  Jamaica  and  the 
Jamaica  Electric  Light  Company,  regulating  for  ten  years  the  light- 
ing of  territory  that  would  on  the  Ist  of  January,  1898,  become 
a  part  of  the  greater  city,  and  the  court  held  the  contract  to  be  void 
on  account  of  the  lack  of  good  faith  by  the  town  and  because  it  was 
intended  to  embarrass  and  control  the  city  of  New  York  for  a  long 
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period  of  time  under  its  execution,  and  that  the  "  legislative  scheme, 
as  contained  in  the  Greater  New  York  charter,  discloses  a  public 
policy  that  was  violated  by  the  execution  of  this  contract."  Such 
conduct  is  thereby  shown  to  be  treated  by  the  Court  of  Appeals  aa 
against  public  policy,  and  the  third  separate  partial  defense  in  the 
defendant's  answer  should  have  been  allowed  to  remain  therein,  for 
the  reason  that  the  defendant  would  not  have  been  permitted  to  give 
evidence  tending  to  show  that  the  contract  was  against  public  policy 
and,  therefore,  illegal,  without  an  allegation  to  that  effect  {MUbank 
V.  Jones ^  127  N.  Y.  370;  Keans  v.  New  York  <&  College  Point 
Ferry  Co.,  17  Misc.  Rep.  272 ;  Honegger  v.  WetUiem^  94  N.  Y. 
252 ;  B(ry&r  v.  Ferni,  19  Misc.  Eep.  128.)  These  views  lead  to  the 
conclusion  that  the  matter  contained  in  the  third  separate  defense  in 
the  answer  was  not  only  not  redundant  and  irrelevant,  but  quite 
necessary  to  be  pleaded  in  order  to  admit  proof  of  the  facts. 

The  order  should,  therefore,  be  modified  so  as  to  provide  for  the 
striking  out  of  the  first  and  second  separate  defenses  only,  and  aa 
modified  affirmed,  without  costs. 

Babtlett,  Woodward  and  Hissohberg,  JJ.,  concurred. 

Order  modified  in  accordance  with  opinion  of  Hooker,  J.,  and  as 
modified  affirmed,  without  costs. 


The  People  of  the  State  of  New  York  ex  rel.  David  Havron, 
Appellant,  v.  William  Dalton,  as  Commissioner  of  Water  Sup- 
ply of  the  City  of  New  York,  and  James  Moffett,  as  Deputy 
Commissioner  of  Water  Supply  for  the  Borough  of  Brooklyn^ 
City  of  New  York,  Respondents. 

Bedueivm  hy  a  deputy  of  the  salary  of  an  employee  trantferred  from  the  eity  cf 
Brooklyn  to  the  Greater  New  York  ^section  1548  of  the  Greater  New  York  charter 
ha$  no  applieation  thereto. 

The  provisions  of  section  1543  of  the  Greater  New  Tork  charter  (Laws  of  1897, 
chap.  878)  apply  only  to  removals  by  heads  of  the  departments  and  hare  no 
application  to  the  action  of  a  deputy  commissioner  of  water  supply  in  the 
borough  of  Brooklyn,  in  reducing,  pursuant  to  section  466  of  that  charter,  the 
salary  of  a  steam  fitter  in  the  department  of  water  supply  in  the  former  city- 
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of  Brooklyn,  which  had  been  increased  jnst  prior  to  the  time  when  the  Greater 
New  York  charter  took  effect,  to  the  amount  which  such  steam  fitter  was 
receiving  prior  to  the  increase. 

Appeal  by  the  relator,  David  Havron,  from  an  order  of  the 
Sapreine  Conrt,  made  at  the  Kings  County  Trial  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  18th  day  of 
November,  1901,  dismissing  an  alternative  writ  of  mandamus  there- 
tofore issued  in  the  proceeding. 

Alexander  H,  G&ismar^  for  the  appellant. 

Jamhea  McKeen^  for  the  respondents. 

Order  affirmed,  with  ten  dollars  costs,  upon  the  grounds  stated  in 
the  decision  of  Mr.  Justice  Gatnob. 

Baktuegtt,  Woodward,  Hibschberq  and  Jbnks,  JJ.,  concurred ; 
Gk)ODBicH,  P.  J.,  not  sitting. 

The  following  is  the  decision  rendered  in  this  case : 

The  case  having  been  sent  back  by  the  Appellate  Division  for 
decision,  I  hereby  decide  that  the  respondents  are  entitled  to  an 
order  dismissing  the  writ  and  for  judgment  for  costs  against  the 
relator. 

The  grounds  of  the  decision  concisely  stated  are  as  follows : 

Said  David  Havron  was  appointed  to  his  position  in  the  month  of 
April,  1897,  as  steamfitter  in  the  department  of  water  supply  in  the 
then  city  of  Brooklyn  by  the  then  commissioner  of  city  works,  Theo- 
dore B.  Willis,  pursuant  to  the  civil  service  rules  and  regulations, 
the  said  appointment  being  at  a  salary  of  $1,050  per  annum. 

On  or  about  December  28,  1897,  the  city  works  commissioner 
increased  said  Havron's  salary  to  $1,200  per  annum. 

Said  Havron  was  transferred  to  the  service  of  the  Greater  New 
York  pursuant  to  the  provisions  of  section  1536  of  the  charter.* 

On  February  7, 1898,  James  MoflEett,  the  deputy  commissioner  of 
water  supply  for  the  borough  of  Brooklyn,  with  the  approval  of 
William  Dalton,  the  commissioner,  reduced  the  salary  of  said  Hav- 
ron to  $1,050,  the  same  salary  that  he  was  receiving  just  prior  to 

•Laws  of  1897,  chap.  878.— [Rep. 
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tlie  increase  made  by  Commissioner  Willis  above  referred  to.  This 
action  was  taken  in  pursnance  of  the  provisions  of  section  456  of 
the  charter  of  1897.  It  was  not  essential  to  the  validity  of  this 
action  that  the  reasons  for  such  reduction  be  filed  and  opportunity 
be  given  to  explain,  because  chapter  186  of  the  Laws  of  1898* 
embodying  these  requirements  did  not  become  a  law  until  March 
31,1898. 

The  provisions  of  section  1543  of  the  charter  applied  only  to 
cases  of  removal  by  heads  of  departments  and  had  no  application 
to  a  reduction  of  this  kind  made  by  a  deputy  commissioner  pur- 
suant to  provisions  of  the  statute  expressly  empowering  him  to  fix 
and  regulate  salaries  with  the  approval  of  the  head  of  the 
department. 

*Amdg.  Laws  of  1888,  chap.  854,  g  18.— [Rep. 
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Carbie  Norbis,  Eespondent,  v,  Robert  L.  Nobris,  Appellant. 

SetUemeni  cf  an  account  bettoeen  a  guardian  and  ward  after  the  latter  i$  of  age  -^ 
uihen  it  ie  a  ratiftcation  of  unauthorized  expenditures  by  the  gtiardian. 

After  a  ward  bad  attained  ber  majority  ber  guardian  submitted  to  ber  a  state- 
ment of  bis  accounts,  in  whicb  tbe  guardian  was  credited  witb  certain 
unautborized  expenditures  Eacb  item  of  tbe  account  was  read  over  to  tbe 
ward  and  sbe  assented  to  its  correctness.  The  amount  appearing  to  be  due 
the  ward  was  then  paid  oyer  to  ber  and  an  agreement  of  settlement,  which  was 
not  under  seal,  was  executed  between  tbe  parties. 

Tbe  guardian  was  not  guilty  of  any  fraud  or  of  any  misrepresentation  or  con. 
cealment  of  fact  or  law  in  regard  to  tbe  account,  and  it  did  not  appear  that 
tbe  ward  did  not  understand  the  nature  of  ber  act  when  she  consented  to  allow 
tbe  guardian  credit  for  the  unautborized  expenditures 

Bdd,  that  it  was  competent  for  the  ward,  after  attaining  ber  majority,  to  ratify 
the  unautborized  expenditures  and  that  sbe  bad  done  so  by  executing  tbe 
agreement  of  settlement; 

That,  under  tbe  circumstances,  it  could  not  be  said  that  tbe  unautborized 
expenditures  were  credited  to  tbe  guardian  by  mistake; 

That  tbe  agreement  of  settlement,  although  not  under  seal,  constituted  an  accord 
and  satisfaction  and  was  effectual  to  release  tbe  guardian  from  all  claims  of 
the  ward  on  account  of  tbe  unautborized  expenditures. 

Appeal  by  the  defendant,  Robert  L.  Norris,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Washington  on  the  5th  day  of  March, 
1902,  upon  the  report  of  a  referee. 

The  defendant  had  been  the  guardian  for  the  plaintiff  during  her 
minority,  and  had  in  his  possession  certain  moneys  belonging  to 
her.  Upon  the  26th  day  of  March,  1900,  after  the  plaintiff  had 
App.  Div.— Vol.  LXXXV.        8 
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become  of  age,  a  private  settlement  of  accoants  was  had  between 
them  whereby  the  sum  of  $606.81  was  paid  to  the  plamtiflE  by  the 
defendant  and  an  agreement  of  settlement  was  executed  between 
the  parties  hereto.  Thereafter,  this  plaintiff,  having  discovered  that 
in  the  settlement  certain  credits  had  been  allowed  to  the  defendant 
to  which  it  was  claimed  he  was  not  entitled,  brought  this  action  to 
set  aside  the  settlement  and  for  a  further  accounting.  The  com- 
plaint alleges  the  relations  of  the  parties  as  guardian  and  ward,  the 
execution  of  the  agreement  of  settlement,  and  further  alleges  that 
the  same  was  obtained  by  the  defendant  by  fraud  and  false  repre- 
sentations. These  allegations  are  denied  by  the  answer,  and  the 
issues  formed  therein  were  referred  to  a  referee  who  has  found  the 
facts  as  above  set  forth  as  to  the  relationship  of  the  parties  and  the 
agreement  of  settlement  and  the  execution  of  that  agreement.  The 
referee  has  further  found  that  the  allegations  of  fraud  and  of  false 
and  fraudulent  representations  alleged  in  the  complaint  are  not  sus- 
tained in  the  evidence,  and  that  there  is  a  failure  of  proof  to  estab- 
lish that  the  defendant  perpetrated  any  fraud  or  made  any  false 
pretensions  to  deceive  the  plaintijBf  and  procure  such  account.  He 
finds  specifically  that  the  account  as  made  up  by  the  defendant  was 
read  item  by  item  to  the  plaintiflE  and  vouchers  submitted  to  her, 
and  that  no  item  was  disputed  by  the  plaintiff  except  an  item  of 
one  dollar,  which  was  then  disallowed  by  consent  of  the  defendant. 
He  further  finds  that  the  account  rendered  by  the  defendant,  and  as 
thus  settled,  to  be  correct  except  in  two  particulars.  First  In  that 
accounting  the  guardian  obtained  credit  for  a  loan  made  to  his 
father,  John  Norris,  and  the  costs  of  a  judgment  thereafter  entered 
therefor.  The  loan  was  made  upon  his  father's  personal  liability 
without  any  security  whatever.  This  the  referee  has  held  to  have 
been  an  improvident  investment  and  has  charged  tlie  defendant  there- 
with. Second,  Funeral  expenses  and  advances  to  John  Norris,  Jr., 
amounting  to  seventy-nine  dollars  and  eighty  cents,  had  been  in  the 
accounting  credited  to  the  defendant,  and  with  this  the  referee  ha^ 
charged  the  defendant.  The  referee  has  found  that  these  two  items 
were  erroneously  credited  to  the  defendant  by  mistake.  As  matters 
of  law  he  has  found  that  the  accounting  and  settlement  were  not 
equivalent  to  an  accord  and  satisfaction  or  a  technical  release  under 
seal,  and  that  the  plaintiff  was  entitled  to  judgment  for  these  tv:a 
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items,  with  interest  and  costs.     From  the  judgment  entered  upon 
the  report  of  the  referee  defendant  has  appealed. 

Charles  K  Palmer  and  Alexander  Femjoick^  for  the  appellant. 

J,  B.  Holmee^  Clarence  TF.  Betta  and  Emmet  N.  Akiriy  for  the 
respondent. 

Smith,  J. : 

Appellant  can  hardly  claim  that  for  the  two  items  for  which  he 
has  received  credit  in  his  private  settlement  with  his  ward,  he  was 
not  in  law  liable  to  the  plaintiff.  There  is  no  rule  of  law  which 
would  justify  a  trustee  in  loaning  money  on  personal  credit,  and  the 
payment  of  expenses  of  a  third  party  and  advancements  of  money 
to  him  from  the  funds  of  this  plaintiff  is  not  sought  to  be  justified 
by  the  appellant's  attorney.  But  these  expenditures  from  the 
plaintiff's  funds,  although  unauthorized,  could  have  been  ratified  by 
the  plaintiff,  and  I  am  unable  to  discover  any  legal  ground  for  hold- 
ing that  they  were  not  so  ratified  in  the  settlement  of  March  26, 
1900.  That  was  a  settlement  made  without  fraud  or  misrepresenta- 
tion, where  each  item  was  read  over  to  the  plaintiff,  and  it  nowhere 
appears  that  she  did  not  understand  the  nature  of  her  act  in  consent- 
ing to  the  credit  to  the  defendant  for  the  sums  so  expended.  I  can- 
not agree  that  tliis  settlement  did  not  have  the  effect  of  an  accord 
and  satisfaction  or  of  a  technical  release  under  seal,  as  found  by  the 
learned  referee.  It  is  clearly  something  more  than  a  receipt  for 
moneys  received.  Here  was  a  liability  of  the  defendant  to  the 
plaintiff  covering  many  items  of  which  the  law  implies  a  dispute. 
A  settlement  reached  between  the  guardian  and  his  ward  after  the 
ward  has  become  of  age  and  the  payment  of  the  amount  found  due 
upon  such  settlement  was  a  legal  accord  and  satisfaction  and  was  bind- 
ing and  effectual  to  release  the  guardian  from  all  further  claims  of  his 
ward  unless  that  settlement  was  induced  by  some  fraud  or  misrepre* 
sentation  on  his  part.  In  Kirhy  v.  Taylor  (6  Johns.  Ch.  242)  the 
rule  is  stated  in  the  head  note  in  these  words :  "  It  Beema  that  a 
release  given  by  a  ward  six  months  after  she  comes  of  age,  to  her 
guardian,  freely  and  fairly,  without  any  fraud,  misrepresentation  or 
undue  means  to  obtain  it,  is  valid."  In  Douglass  v.  Ferris  (138 
N.  Y.  200)  the  opinion  of  O'Brien,  J.,  in  part  reads :  "  It  was  com- 
petent for  the  plaintiff  after  he  became  of  age  to  settle  with  his 
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guardian,  and  if  the  settlement  had  been  fairly  and  honestly  and  not 
f  raudalently  made,  it  would  discharge  the  guardian  and  his  sure- 
ties." It  matters  not  that  there  was  no  seal  attached  to  this  agree- 
ment of  settlement.  The  only  effect  of  a  seal  is  to  create  a  conclu- 
sive presumption  of  consideration.  Of  this  there  is  no  need  in  the 
case  at  bar  because  the  adjustment  of  an  undetermined  account  and 
payment  of  the  moneys  found  due  thereupon  are  in  themselves  a 
consideration  for  the  agreement  of  settlement  executed. 

The  learned  referee  has  found  that  for  these  two  items  credit  was 
given  in  the  settlement  ^^  by  mistake."  It  is  not  quite  clear  just 
what  is  meant  by  this  finding.  There  could  have  been  no  mistake 
of  fact.  The  guardian  himself  clearly  understood  what  had  been 
done,  and  it  was  set  forth  in  the  account  rendered,  each  item  of 
which  was  read  over  by  the  guardian  to  the  plaintiff.  Between  a 
guardian  and  ward  there  is  a  confidential  relation  which  calls  for  a 
full  disclosure  by  a  guardian  in  any  settlement  made  with  the  ward, 
and  failure  to  make  such  disclosure  is  deemed  in  law  a  fraud  which 
will  avoid  the  settlement  made.  But  the  plaintiff  nowhere  alleges 
in  her  complaint  any  fraudulent  concealment  of  fact  or  law.  She 
bases  her  cause  of  action  to  set  aside  this  agreement  of  settlement 
upon  certain  false  representations  claimed  to  have  been  made  by  the 
defendant  with  intent  to  deceive  her,  and  upon  which  she  relied. 
The  cause  of  action  thus  alleged  she  has  failed  to  prove,  and  the 
referee  has  found  that  the  defendant,  in  making  such  settlement, 
was  guilty  neither  of  fraud  nor  of  false  representations.  In  the 
absence  thereof,  the  agreement  of  settlement  made  and  executed 
would  seem  to  constitute  an  effective  bar  to  further  liability  upon 
the  part  of  the  defendant.  To  ignore  such  a  settlement  when  no 
fraud  or  deceit  has  been  practiced  would  be  to  deny  to  parties  the 
right  to  make  a  settlement  between  themselves.  But  the  law 
recognizes  that  right  and  gives  effect  to  such  settlements  until  they 
be  legally  impeached.  We  are  of  opinion  that  the  facts  found  by 
tlie  referee  do  not  sustain  the  judgment.  The  judgment  should, 
therefore,  be  reversed. 

All  concurred ;  Pabkeb,  P.  J.,  in  result. 

Judgment  reversed  on  law  and  facts,  referee  discharged  and  new 
trial  granted,  with  costs  to  appellant  to  abide  event. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  J. 
Monroe  Palmer,  as  Executor,  etc.,  of  Elizabeth  Farrington, 
Deceased,  as  Executrix  and  Trustee,  etc.,  of  John  E.  Chaser 
Deceased. 

John  S.  Smcth,  as  Executor,  etc.,  of  Obadiah  Chase,  Deceased, 
Appellant ;  J.  Monroe  Palmer,  as  Executor,  etc.,  of  Elizabeth 
Farrington,  Deceased,  and  Others,  Respondents. 

Will — uhen  nottoithUanding  word*  of  trust  and  limitation  an  absolute  estate  paeeee 

under  a  will. 

The  disposing  clauses  of  the  will  of  John  E.  Chase  provided  as  follows: 

"Ftret,  I  give  and  bequeath  to  my  wife,  Elizabeth  Chase,  all  of  my  prop- 
erty, both  real  and  personal,  to  and  for  her  own  individual  use  and  benefit,  after 
the  following  manner. 

'*  Second.  I  give  and  devise  all  my  real  and  personal  estate  of  what  nature 
and  kind  soever  to  my  friend  Isaiah  Smith,  2d,  and  my  wife,  Elizabeth  Chase, 
Executor  and  Executrix  of  this,  my  last  Will  and  Testament,  hereinafter  nomi- 
nated and  appointed  in  trust  for  the  payment  of  my  just  debts  and  the  legacies 
above  specified,  with  power  to  sell  and  dispose  of  the  same  at  public  or  private 
sale  at  such  time  or  times  and  upon  such  terms  and  in  such  manner  as  to  them 
shall  seem  meet,  and  that  the  money  so  raised  to  be  put  at  interest  by  my 
Executor  and  Executrix,  so  that  my  wife,  Elizabeth,  may  have  the  avails 
thereof,  and  if  at  any  time  such  Interest  shall  not  be  sufficient  for  her  use,  then 
she  is  to  be  paid  so  much  of  the  principal  as  is  necessary  for  her  use  as  she  may 
need  the  same." 

The  testator  was  survived  by  his  widow  and  by  his  father,  who  was  his  sole  next 
of  kin. 

MM,  that  the  property  passed  absolutely  to  the  widow. 

Parker,  P.  J.,  and  Houghton,  J.,  dissented. 

Appeai,  by  John  S.  Smith,  as  executor,  etc.,  of  Obadiah  Chase, 
deceased,  from  a  decree  of  the  Surrogate's  Court  of  the  county  of 
Schuyler,  entered  in  said  Surrogate's  Court  on  the  19th  day  of 
November,  1902,  determining  that  certain  moneys  belong  to  J, 
Monroe  Palmer,  as  executor,  etc.,  of  Elizabeth  Farrington, 
deceased,  and  refusing  to  compel  Iiim  to  account  therefor  to  the 
appellant. 

la  1870  John  E.  Chase,  of  Schuyler  county,  died,  leaving  a  last 
will  and  testament  which  reads  as  follows : 
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"Will. 

"  In  the  name  of  Oody  Amen.  I,  John  E.  Chase,  of  the  Town 
of  Hector,  in  the  County  of  Schuyler  and  State  of  New  York,  at 
the  age  of  Thirty-five  years,  and  being  of  sound  mind  and  memory, 
do  make,  publish  and  declare  this,  my  last  Will  and  Testament,  in 
manner  following,  that  is  to  say : 

"jPYr^  I  give  and  bequeath  to  my  wife,  Elizabeth  Chase,  all  of 
my  property,  both  real  and  personal,  to  and  for  her  own  individual 
use  and  benefit,  after  the  following  manner. 

"  Second^  I  give  and  devise  all  my  real  and  personal  estate  of  what 
nature  and  kind  soever  to  my  friend  Isaiali  Smith,  2d,  and  my  wife, 
Elizabeth  Chase,  Executor  and  Executrix  of  this,  my  last  Will  and 
Testament,  hereinafter  nominated  and  appointed  in  trust  for  the 
payment  of  my  just  debts  and  the  legacies  above  specified,  with 
power  to  sell  and  dispose  of  the  same  at  public  or  private  sale  at  such 
time  or  times  and  upon  such  terms  and  in  such  manner  as  to  them 
shall  seem  meet,  and  that  the  money  so  raised  to  be  put  at  interest 
by  my  Executor  and  Executrix,  so  that  my  wife,  Elizabeth,  may 
have  the  avails  thereof,  and  if  at  any  time  such  interest  shall  not  be 
sufficient  for  her  use,  then  she  is  to  be  paid  so  much  of  the  principal 
as  is  necessary  for  her  use  as  she  may  need  the  same. 

"Za^rty,  I  do  hereby  nominate  and  appoint  my  friend,  Isaiah 
Smith,  2d,  Executor,  and  my  wife,  Elizabeth  Chase,  to  be  the  Execu- 
trix, of  this,  my  last  Will  and  Testament,  hereby  revoking  all  former 
Wills  by  me  made. 

*^In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  thiB 

22nd  day  of  March,  1862. 

"  JOHN  E.  CHASE,    [l.  s.]  " 

He  left  him  surviving  his  widow,  Elizabeth  Chase,  and  his  father, 
Obadiah  Chase,  as  his  sole  next  of  kin.  Isaiah  Smith  did  not  qualify 
as  executor,  but  Elizabeth  Chase  was  appointed  executrix  and  trus- 
tee under  the  will.  Thereafter,  and  in  the  year  1871,  Elizabeth 
Chase  married  John  R.  Farrington.  In  December,  1900,  Elizabeth 
Farrington  died.  J.  Monroe  Palmer  was  appointed  and  qualified  as 
executor  of  her  will.  In  or  about  1885  Obadiah  Chase  died,  and 
John  S.  Smith  was  duly  appointed  and  qualified  as  executor  of  hia 
last  will  and  testament.  At  the  death  of  Elizabeth  Farrington  there 
▼as  of  the  moneys  received  from  John  E.  Chase  unexpended  by  her 
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the  sam  of  about  $3,000.  The  surrogate  has  determined  that  said 
moneys  belonged  to  the  executor  of  Elizabeth  Farrington,  and  has 
refused  to  compel  him  to  account  therefor  to  the  executor  of 
Obadiah  Chase.  From  the  decree  upon  this  determination  John 
E.  Smith,  as  executor  of  Obadiah  Chase,  here  appeals. 

WiUiam  Hazlitt  Smithy  for  the  appellant. 

J^.  S.  Curtis  and  Frederick  CoUvn,^  for  the  respondents. 

Smfth,  J. : 

The  real  intent  of  the  testator  does  not  seem  to  me  diflScult  of 
ascertainment.  His  father  was  his  sole  next  of  kin.  By  fair  pre- 
sumption he  would  not  outlive  the  widow.  There  can  be  no  rea- 
sonable probability  that  what  remained  of  the  property  after  the 
death  of  the  widow  was  reserved  for  his  benefit,  or  for  the  benefit 
of  any  other  party.  His  intention  clearly  was  that  the  property 
should  belong  to  his  widow.  He  endeavored,  however,  to  restrict 
the  use  of  the  property  during  the  life  of  the  widow.  "Whether  or 
not  he  was  successful  in  that  endeavor  is  immaterial  to  the  question 
here  for  determination.  If  it  1>e  held  that  her  life  use  was  limited 
to  her  needs,  it  must,  nevertheless,  be  held  that  sufficient  title  was 
given  to  her  to  be  disposed  of  either  by  will  or  which  would  pass 
to  her  next  of  kin  in  case  of  intestacy.  The  presumption  of  law 
against  a  contemplated  intestacy  on  his  part  as  to  part  of  his  prop- 
erty is  reinforced  not  only  by  the  fact  that  his  sole  next  of  kin 
was  his  father,  for  whom  he  could  not  reasonably  have  intended  a 
reservation,  but  also  by  the  first  provision  of  his  will,  which  is  an 
explicit  declaration  of  gift  to  his  wife  of  all  his  property,  both  real 
and  personal.  The  succeeding  clause  in  no  way  attempts  to  hmit 
the  amount  of  property  given.  The  only  attempt  is  to  limit  its  use 
during  the  life  of  the  widow.  I  am  of  opinion,  therefore,  that  the 
property  passed  absolutely  to  Elizabeth  Chase  under  the  will  of 
John  E.  Chase,  and  that  the  determination  of  the  surrogate  was  right. 

All  concurred,  except  Houghton,  J.,  dissenting  in  opinion,  in 
which  Pasksb,  P.  J.,  concurred. 

HouQHTON,  J.  (dissejQting) : 

I  cannot  agree  to  the  conclusion  reached  by  the  majority  of  the 
court.    To  my  mind,  the  will  herein  must  be  construed  as  providing 
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that  the  testator's  wife  should  take  a  life  estate  in  his  real  and  per- 
sonal property,  with  the  right,  in  case  the  income  should  be  insuffi- 
cient for  her  support,  to  use  and  dispose  of  so  much  of  the  corpus 
of  the  estate  as  might  be  necessary  for  that  purpose.  She  had  sole 
custody  of  the  funds,  and  under  this  construction  it  follows  that  if 
any  portion  of  the  estate  had  not  been  so  used  by  her,  then  she,  or 
her  estate,  was  liable  to  account  therefor,  and  the  decree  of  the 
surrogate  was  wrong  and  should  be  reversed. 

The  will  was  evidently  drawn  by  a  person  not  familiar  with  legal 
phraseology,  or  accustomed  to  accurate  expression ;  but,  taking  all 
this  into  consideration,  I  think  it  is  doing  violence  to  the  language 
which  we  find  to  construe  the  Ist  clause  of  the  will  as  giving  an 
absolute  estate  to  the  wife,  and  to  ignore  what  the  testator  said  and 
attempted  to  do  by  the  2d  clause.  Whether  the  testator  succeeded, 
by  his  2d  clause,  in  making  a  valid  trust  or  not  is  unimportant ;  but 
what  he  did,  or  attempted  to  do,  by  that  clause  casts  much  light 
upon  what  his  intention  was  by  the  1st  clause  of  his  will.  After 
the  gift  to  the  wife  in  the  Ist  clause,  and  in  the  same  clause  and 
same  sentence,  he  uses  the  words,  "  after  the  following  manner." 
These  words  are  of  great  significance,  for  they  direct  attention  at 
once  to  the  clause  following,  in  which  he  designates  the  character 
of  the  estate  and  manner  in  which  he  desires  his  wife  to  enjoy  his 
property.  There  is  not  the  giving  of  an  absolute  estate  and  then 
an  attempt  to  cut  it  down  by  some  ambiguous  language  into  a  lesser 
estate ;  but  in  the  very  body  of  the  bequest  he  qualifies  it  by  direct- 
ing attention  to  the  2d  clause,  which  shows  the  character  of  gift 
he  is  attempting  to  make.  In  that  clause  he  provides  that  the 
money  raised  by  converting  his  estate  into  cash  shall  be  put  at 
interest  "  so  that  my  wife,  Elizabeth,  may  have  the  avails  thereof, 
and  if  at  any  time  such  interest  shall  not  be  sufficient  for  her  use, 
then  she  is  to  be  paid  so  much  of  the  principal  as  is  necessary  for 
her  use  as  she  may  need  the  same."  Standing  alone,  the  words  iu 
the  1st  clause,  "  for  her  own  individual  use  and  benefit,"  would  have 
no  special  significance,  and  would  not  be  sufficient  to  limit  her 
estate  to  one  for  life,  bat  being  immediately  followed,  as  they  are, 
by  the  words  "  after  the  following  manner,"  and  then  by  the  lan- 
guage of  the  2d  clause,  above  quoted,  they  have  special  signifi- 
cance, and  it  seems  clear  that  the  testator  did  not  intend  to  vest  an 
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abfiolnte  estate  of  all  his  property  in  his  ^ife.  And  it  seems  eqnallj 
plain  that  what  the  testator  did  mean  was  that  his  wife  should  have 
the  use  of  the  money  received  from  the  sale  of  his  property  daring 
her  life,  and  tliat  if  the  income  therefrom  was  not  suflScient  to  keep 
her  in  a  comfortable  manner  that  then  she  should  have  the  right 
to  use  so  much  of  the  principal  as  was  necessary  for  that  purpose. 

Decisions  frequently  are  of  little  aid  in  the  technical  construction 
of  wills,  but  reported  cases  are  not  lacking  where  similar  provisions 
for  a  wife  have  been  so  construed. 

In  Kendall  v.  Case  (84  Hun,  126)  the  decisions  are  reviewed  in 
which  wills  have  been  construed  as  giving  the  wife  a  life  estate 
with  the  right  to  use  such  part  of  tlie  principal  as  may  be  necessary 
for  her  comfortable  support.  The  language  of  that  case,  and  of  the 
cases  there  referred  to,  are  no  stronger,  and  many  of  them  not  so 
strong,  as  the  language  of  the  present  will. 

In  CoU  v.  Heard  (10  Hon,  189)  the  language  was :  "  I  give  and 
bequeath  *  *  *  all  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal,  and  wheresoever  situate,  unto  my  beloved  hus- 
band *  »  *  J  but  such  part  thereof  as  he  may  have  at  the  time 
of  his  decease,  I  give,  deviso  and  bequeath,"  etc.  It  was  held  that 
what  did  remain  went  to  the  residuary  legatee,  and  that  the  husband 
had  only  a  life  estate  in  the  property,  with  the  right  to  use  such  part 
of  the  principal  as  was  necessary  for  his  support. 

In  WdU  V.  Sedey  (47  Hun,  109)  the  language  was :  "  All  the  rest 
and  residue  of  my  estate,  both  real  and  personal,  I  give  and  bequeath 
to  my  beloved  wife  *  *  *  to  be  held  and  used  by  her  as  she 
shall  see  fit  and  proper  during  the  full  term  of  her  life ;  and  at  her 
death  if  any  part  of  my  said  estate  shall  remain  unexpended,  then 
*  *  *  I  give  and  bequeath,"  etc.  It  was  held  that  the  widow 
did  not  acquire  an  absolute  title  to  the  property,  but  that  what  did 
actually  remain  went  to  the  legatees. 

Tra%k  v.  Sturgea  (170  N.  Y.  482)  is  not  a  controlling  case  in  the 
will  under  consideration.  In  that  case  the  controlling  situation 
seemed  to  be  that  the  testator  did  not  intend  that  some  unknown 
trust  company  should  hold  his  property  in  trust  for  his  two  grand- 
daughters ;  and  besides,  there  was  language  following  the  ambigu- 
ous trust  which  very  properly  could  be  construed  as  giving  the 
property  absolutely  to  his  granddaughters. 
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If  there  had  been  in  the  present  will  a  residuary  clause,  it  would 
not  only  have  cast  greater  light  on  the  intention  of  the  testator  with 
respect  to  the  provision  for  his  wife,  but  would  have  relieved  the 
case  from  all  embarrassment.  It  is  not  a  necessity  to  a  valid  will 
tliat  there  be  a  residuary  clause,  and  when  one  is  lacking  the  court 
has  no  more  power  to  construct  one  and  thrust  it  bodily  into  the 
will  than  it  has  to  take  the  testator's  property  from  the  heir  at  law 
and  next  of  kin,  because  none  exists.  Presumptively  the  property 
of  a  deceased  person  passes  to  the  heir  and  next  of  kin,  and  one  who 
claims  by  will  must  establish  the  fact,  not  only  that  the  will  is  valid, 
but  that  the  provisions  in  it  are  sufficient  to  divest  the  heir  and  next 
of  kin  of  his  inheritance  and  convey  it  to  the  legatee  or  devisee. 
The  heir  and  next  of  kin  is  as  much  entitled  to  an  undisposed-of 
remainder  as  he  would  be  to  the  primary  estate,  and  the  same  rules 
must  be  observed  to  divest  him  of  it. 

The  executor  named  with  the  wife  did  not  qualify  and  she  held 
and  managed  all  the  property.  She  was,  therefore,  subject  to  such 
niles  of  management  as  applied  to  another.  If  any  of  the  corpus 
was  left  unabsorbed  by  her  necessities,  or  if  by  reason  of  her  man- 
agement she  became  liable  for  any  of  it,  her  estate  should  respond 
to  the  next  of  kin  of  the  testator  therefor. 

The  decree  of  the  surrogate  should  be  reversed,  and  he  should  be 
directed  to  construe  the  will  in  conformity  with  the  foregoing  and 
to  order  an  accounting  to  carry  the  same  into  effect. 

Decree  affirmed,  without  costs. 


GoLDSBORouoH    Banyeb,  Plaintiff,  t^.   The    Albany    Insukangk 
Company  of  Albany,  New  Yobk,  and  Others,  Defendants. 

iMuranM  policy  —  the  wfrds  **M  other  permanent  Jkcturee"  held  not  to  include 
eountere  and  ehelving  in  a  etore. 

The  lower  floor  of  a  building  was  used  as  a  dry  goods  store,  in  which  were  situ- 
ated a  quantity  of  shelving  and  counters.  The  counters  and  shelving  were 
not  framed  or  built  with  or  into  the  building,  and  were  capable  of  being  eaaily 
removed  without  injury  to  themselyes  or  to  the  building. 

The  owner  of  the  building,  who  also  owned  the  counters  and  shelying,  procured 
a  policy  of  fire  insurance  containing  the  following  typewritten  description  of 
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the  insured  property:  * '  On  his  brick,  metal  and  aspLalt  roof  building,  including 
gaa,  steam  and  water  pipes,  and  all  other  permanent  fixtures  contained  therein, 
occupied  for  stores,  offices  and  other  hazardous  and  extrahazardous  purposes." 

The  policy  also  contained  the  following  printed  clause:  '*  This  company  shall 
not  be  liable  for  *  *  *  nor  unless  liability  is  spedflcally  assumed  hereon  for 
loss  to  awnings    •    •    •    store  or  office  furniture  or  fixtures/' 

MM,  that  the  words  "  all  other  permanent  fixtures  contained  therein"  did  not 
include  the  counters  and  shelving; 

TThat  such  words  should  be  construed  in  the  light  of  the  words  in  connection 
with  which  they  were  used,  and  meant  permanent  fixtures  of  the  same  class  as 
gaa,  steam  and  water  pipes. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Lewis  R.  Parker  and  Ma/rcua  T.  Hun,  for  the  plaintiff. 

Michad  H.  CardozOy  for  the  defendants. 

Smith,  J. : 

Upon  the  1st  day  of  June,  1898,  the  plaintiff  was  the  owner  of 
certain  real  estate  situated  in  the  city  of  Albany,  the  lower  part  of 
which  was  used  as  a  dry  goods  store.  In  that  store  were  certain 
shelves  and  counters  owned  by  the  plaintiff  used  for  the  storage  of 
goods.  Some  of  these  were  entirely  loose,  to  be  placed  anywhere 
in  the  store,  and  it  is  stipulated  that  ^^  the  counters  and  shelving 
and  office  fixtures  were  not  framed  or  built  with  or  into  the  building 
insured,  and  were  capable  of  being  easily  removed  without  injury 
to  them  or  to  the  building."  The  policy  was  written  upon  a  stand- 
ard blank  policy  which  contained  this  printed  clause :  ^^  This  com- 
pany shall  not  be  liable  for  «  «  »  nor  unless  liability  is 
specifically  assumed  hereon  for  loss  to  awnings,  *  *  *  store 
or  office  furniture  or  fixtures."  The  clause  of  the  policy  describing 
the  property  covered  thereby  was  typewritten  and  provided  as 
f  oUows :  ^^  On  his  brick,  metal  and  asphalt  roof  building,  includ- 
i^S  S^  steam  and  water  pipes,  and  all  other  permanent  fixtures 
contained  therein,  occupied  for  stores,  offices  and  other  hazardous 
and  extra  haasardous  purposes."  The  determination  of  this  con- 
troversy depends  upon  the  construction  which  should  properly  be 
^ven  to  the  expression  '^all  other  permanent  fixtures  contained 
therein."  If  this  expression  should  properly  be  deemed  to  include 
the  shelving  and  counters  which  were  thus  attached  to  the  store 
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building,  the  plaintiff  is  right  in  his  contention,   otherwise  the 
defendants  must  prevail. 

The  defendants  admit  at  the  outset  that  if  there  be  an  ambiguity 
in  this  contract,  it  must  be  construed  against  the  insurers.  They 
insist,  however,  that  there  is  no  substantial  ambiguity  which  author- 
izes the  application  of  this  rule  of  interpretation.  The  provision  in 
the  contract  exempting  the  defendants  from  liability  for  "  store  or 
office  furniture  or  fixtures"  *'  unless  liability  is  specifically  assumed 
hereon  "  protects  the  defendants  from  liability  for  the  loss  of  this 
shelving  and  these  counters,  unless  the  plaintiff  can  point  to  some 
other  clause  which  creates  a  specific  assumption  of  liability  for  loss 
thereon.  In  the  description  of  the  property  named  as  insured  is 
included  gas,  steam  and  water  pipes,  "and  all  other  permanent 
fixtures  contained  therein."  It  is  a  familiar  rule  of  interpretation 
of  contracts  that  words  must  be  construed  in  the  light  of  other 
words  in  connection  with  which  they  are  used.  The  words  "  all 
other  permanent  fixtures  "  are  used  in  connection  with  such  fixtures 
as  gas,  steam  and  water  pipes.  It  would  seem  to  me  to  do  violence 
to  this  rule  of  interpretation  to  hold  that  these  store  fixtures  which 
it  has  been  stipulated  could  be  easily  removed  without  injury  to 
them  or  to  the  building,  were  of  the  same  class  of  permanent  fix- 
tures as  gas,  water  and  steam  pipes.  If  they  are  not,  the  plaintiff 
has  failed  to  point  out  where  liability  therefor  has  been  specifically 
assumed  in  the  contract  of  insurance,  and  the  defendants  are  relieved 
from  liability  under  the  general  clause  of  their  contract  which 
exempts  from  liability  for  "  store  or  office  furniture  or  fixtures."  I 
am  of  opinion,  therefore,  that  judgment  must  be  directed  for  the 
defendants,  with  costs. 

All  concurred. 

Judgment  directed  for  defendants,  with  costs. 
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The  People  of  the  State  of  New  Yobk,  Respondent,  v.  Clinton 
H.  PiEBOE,  Appellant. 

MunidpaUty — ordinance  prohibiting  the  **  hindrance  of  free  and  unmoUeted  travel" 
in  ite  etreete  —  the  Legislature  may  authoriee  it — what  ordinance  may  be  lawfully 
adopted  thereunder  —  what  conetitutee  a  notation  of  eueh  an  ordinance. 

The  charter  of  the  city  of  Amsterdam  empowers  the  common  council  thereof  to 
pass  ordinances  "to  prohibit  the  gathering  or  assembling  of  persons  upon  the 
public  streets  of  said  city,"  and  to  authorize  the  police  to  disperse  such  gather- 
ings, and  upon  the  refusal  of  persons  so  congregated  to  disperse,  to  make 
summary  arrest  and  to  prosecute  them  as  disorderly. 

Eeld,  that  the  Legislature  might  confer  such  authority,  and  that  such  provision 
of  the  charter  authorized  the  conunon  council  to  pass  an  ordinance  providing, 
*'It  shall  not  be  lawful  for  any  person  or  persons  to  make  and  countenance 
or  aeeiet  in  any  noise  or  dieturbanee  or  improper  diversions  in  the  streets  or 
alleys,  or  in  any  place  in  the  city,  or  who  shall  collect  in  crowds  to  the  annoy- 
anee  and  disturbance  of  citizens  or  to  the  hindrance  of  free  and  unmolested 
travel,     *    »    * 

"  Section  2.  Every  person  violating  any  provision  of  this  ordinance  shall  be 
liable  to  a  fine  of  five  dollars  for  each  offense." 

Upon  an  appeal  from  a  judgment  convicting  the  defendant  of  a  violation  of  the 
ordinance,  it  appeared  that  the  defendant  stood  in  one  of  the  public  streets  in 
the  city  and  delivered  a  speech  and  that  a  crowd  of  from  fifty  to  seventy  peo- 
ple gathered  around  him;  that  he  was  standing  Just  north  of  the  center  of  the 
street  and  that  the  crowd  was  mostly  collected  upon  the  north  side  of  the 
street;  that  there  was  a  passageway  still  left  for  the  passage  of  vehicles  upon 
the  south  side  of  the  street;  that  a  police  officer  requested  the  defendant  to 
stop  speaking,  and  that,  upon  the  defendant's  refusal  to  comply  with  this 
request,  he  was  arrested. 

EM,  that  the  judgment  of  conviction,  which  was  entered  upon  the  verdict  of  a 
jury,  should  be  affirmed; 

That  whether  or  not  the  crowd  which  had  gathered  upon  the  street  could,  as  a 
matter  of  law,  be  said  to  bo  a  "hindrance  of  free  and  unmolested  travel"  upon 
the  street,  the  jury  were  justified  in  finding,  as  a  matter  of  fact,  that  it  did 
constitute  such  a  hindrance  and  that  the  defendant  was  guilty  of  a  violation  of 
the  ordinaaoe. 

Appeal  by  the  defendant,  Clinton  H.  Pierce,  from  a  judgment  of 
the  Connty  Court  of  Montgomery  county,  entered  in  the  oflSce  of 
the  clerk  of  the  county  of  Montgomery  on  the  12th  day  of  March, 
1902,  affirming  a  judgment  of  the  Court  of  Special  Sessions  of  the 
city  of  Amsterdam,  rendered  on  the  21st  day  of  October,  1901, 
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convicting  the  defendant  of  a  violation  of  a  city  ordinance  of  the 
city  of  Amsterdam. 

The  ordinance  under  which  this  prosecution  was  had  was  stipu- 
lated to  have  been  duly  published  and  entered  and  to  have  been  an 
ordinance  of  the  city  of  Amsterdam  upon  the  28th  day  of  Septem- 
ber, 1901,  and  for  several  days  prior  thereto.     It  reads  as  follows : 

"  It  shall  not  be  lawful  for  any  person  or  persons  to  make  and 
countenance  or  assist  in  any  noise  or  disturbance  or  improper  diver- 
sions in  the  streets  or  alleys,  or  in  any  place  in  the  city,  or  who  shall 
collect  in  crowds  to  the  annoyance  and  disturbance  of  citizens  or  to 
the  hindrance  of  free  and  unmolested  travel,  or  to  lounge,  loaf  or 
idly  stand  upon  any  street  or  street  comer,  lane  or  alley,  or  at  or 
near  any  bridge,  railroad  crossing  or  depot,  or  in  or  about  any 
entrance,  hallway  or  passageway  or  vestibule  of  any  church,  hall, 
place  of  amusement,  factory,  store,  office,  bank  or  other  public 
buildings,  or  upon  any  unenclosed  premises  adjacent  to  any  street 
or  sidewalk,  unless  by  consent  of  the  owner  or  occupant  of  any 
such  premises  which  are  not  public. 

"  Section  2.  Every  person  violating  any  provision  of  this  ordi- 
nance shall  be  Uable  to  a  fine  of  five  dollars  for  each  offense." 

The  defendant  was  convicted  of  having  violated  that  ordinance 
upon  the  28th  day  of  September,  1901,  and  was  fined  five  dollars 
upon  such  conviction.  The  County  Court  affirmed  the  conviction, 
and  from  the  order  of  affirmance  this  appeal  is  taken. 

Benja/min  Patterson^  for  the  appellant. 

Frank  G.  Kelsey  and  Louis  S.  Carpenter^  for  the  respondent. 

Smtth,  J. : 

From  the  evidence  it  appears  that  upon  the  28th  day  of  Septem- 
ber, 1901,  the  defendant  was  upon  West  Main  street,  one  of  the 
public  streets  of  the  city  of  Amsterdam,  speaking  in  the  road- 
way of  the  street.  He  had  drawn  a  crowd  around  him  of  about, 
as  the  evidence  shows,  from  fifty  to  seventy  people.  He  was 
standing  just  north  of  the  center  of  the  street,  and  about  twenty 
or  thirty  feet  from  the  curb.  The  street  was  about  sixty-five 
feet  wide.  The  crowd  was  mostly  collected  upon  the  north  side 
of  the  street  so  there  was  a  passageway  still  left  for  a  horse  and 
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carriage  upon  the  south  side  of  the  street.  The  defendant  was  first 
asked  by  a  police  officer  if  he  had  a  permit,  to  which  he  refused  to 
respond.  The  officer  then  requested  the  defendant  to  stop  speak- 
ing, which  the  defendant  refused  to  do,  whereupon  he  was  arrested. 

Upon  this  appeal  it  is  contended  bj  defendants  counsel,  Jirsty 
that  the  city  of  Amsterdam  had  no  authority  to  pass  the  ordinance 
in  question ;  and,  secondly^  that  the  defendant  was  not  guilty  of  a 
violation  thereof.  As  to  the  authority  of  the  city  to  pass  the  ordi- 
nance, there  can  be  little  doubt.  The  charter  of  the  city  (Laws  of 
1885,  chap.  131,  §  33,  subd.  5)  authorizes  the  common  council, 
among  other  things,  to  pass  ordinances  '^  to  prohibit  the  gathering 
or  assembling  of  persons  upon  the  public  streets  of  said  city," 
and  to  authorize  the  police  to  disperse  such  gatherings,  and  upon  the 
refusal  of  persons  so  congregated  to  disperse,  to  make  summary 
arrest  and  to  prosecute  them  as  disorderly  persons,  and  all  such 
persons  are  declared  to  be  disorderly  persons.  This  provision  of 
the  charter  of  the  city  of  Amsterdam  would  seem  to  give  to  the 
common  council  of  said  city  full  anthority  to  pass  the  ordinance  in 
qnestion.  That  the  Legislature  might  give  snch  authority  to  the 
common  council  would  also  seem  to  be  undoubted.  In  Da/vis  v. 
Massachusetts  (167  U.  S.  47),  Justice  White,  in  writing  for  the  court, 
quoting  the  Supreme  Judicial  Court  of  Massachusetts,  said  :  "  For  the 
Legislature  absolutely  or  conditionally  to  forbid  public  speaking  in 
a  highway  or  public  park  is  no  more  an  infringement  of  the  rights 
of  a  member  of  the  public  than  for  the  owner  of  a  private  house 
to  forbid  it  in  his  house.  When  no  proprietary  right  interferes, 
the  Legislature  may  end  the  right  of  the  public  to  enter  upon  the 
public  place,  by  putting  an  end  to  the  dedication  to  public  uses. 
So  it  may  take  the  less  step  of  limiting  the  public  use  to  certain 
purposes.  *  *  ♦  If  the  Legislature  had  power  under  the  Con- 
stitution to  pass  a  law  in  the  form  of  the  present  ordinance,  there 
is  no  doubt  that  it  could  authorize  the  city  of  Boston  to  pass  the 
ordinance." 

The  more  difficult  question  arises  under  the  second  contention  of 
defendant's  counsel,  to  wit,  that  he  has  not  been  shown  to  have 
been  guilty  of  any  act  which  constitutes  a  violation  of  the  ordinance. 
While  the  wording  of  the  ordinance  is  not  strictly  correct,  there  can 
be  no  ambiguity  as  to  its  meaning.     A  person  is  forbidden  to  collect 
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a  crowd  in  the  streets  to  the  annoyance  and  disturbance  of  citizens, 
or  to  the  "  hindrance  of  free  and  unmolested  travel."  It  cannot 
be  necessary  to  show  that  some  travelers  attempted  to  pass  through 
the  crowd  and  were  actually  hindered  thereby.  They  might  well  have 
passed  from  the  street  before  reaching  the  crowd  that  was  before 
them  in  order  to  avoid  collision  with  the  crowd.  Sixty  or  seventy 
people  in  a  public  highway  sixty-five  feet  wide  must  constitute  to 
an  extent  a  hindrance  to  free  and  unmolested  travel  upon  that  high- 
way. No  person  could  drive  a  horse  through  a  street  thus  con- 
ditioned without  greater  care,  even  though  a  passage  be  left  suf- 
ficiently wide  for  his  horse  to  pass.  The  natural  and  necessary  con- 
sequence of  collecting  a  crowd  in  a  highway  is  to  limit  the  freedom 
of  its  use.  But  whether  or  not  such  a  crowd,  as  a  matter  of  law, 
can  be  said  to  be  a  hindrance  to  free  and  unmolested  travel  upon 
that  street,  it  is  at  least  a  question  of  fact  which  has  been  deter- 
mined by  a  jury  against  the  defendant,  and  upon,  as  I  think,  abun- 
dant evidence.  The  apparent  purpose  of  the  ordinance  was  to 
prohibit  just  such  public  meetings  in  the  street,  and  the  act  of  the 
defendant  in  collecting  this  crowd  was,  in  my  judgment,  a  clear 
violation  of  the  prohibition  of  the  ordinance  which  rendered  hina 
liable  to  the  penalty  which  he  has  been  adjudged  to  pay.  The 
^judgment  of  conviction  was,  I  think,  clearly  right,  as  was  its 
affirmance  by  the  County  Court. 

All  concurred,  except  Parker,  P.  J.,  dissenting. 

Parker,  P.  J.  (dissenting) : 

The  ordinance  for  the  violation  of  which  this  appellant  was  con- 
victed, among  other  things,  makes  it  unlawful  for  any  person  or 
persons  "  who  shall  collect  in  crowds  to  the  annoyance  and  disturb- 
ance of  citizens,  or  to  the  hindrance  of  free  and  unmolested  travel." 
Such  is  the  only  part  of  the  ordinance  at  all  applicable  to  the 
appellant's  case,  and  I  construe  it  to  mean  that  it  shall  be  unlawful 
for  any  person  to  be  one  of  such  a  crowd.  It  is  not  merely  the 
person  who  collects  such  a  crowd  together  that  the  ordinance  is 
directed  against,  but  any  one  who  becomes  a  part  of  such  a  crowd. 

In  my  judgment  the  facts  of  this  case  do  not  show  a  violation  by 
the  defendant  of  that  ordinance  within  any  fair  construction  of  its 
meaning  and  purpose. 
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The  defendant  was  addressing  a  crowd  of  people  in  the  public 
liighway ;  he  was  standing  upon  a  box  in  sach  higliway,  and  was 
Advocating  the  principles  of  the  political  party  to  which  he  belonged ; 
there  is  no  claim  that  he  used  any  language  calculated  to  stir  up  a 
disturbance  there,  and  no  disturbance  did  in  fact  exist ;  some  fifty 
or  sixty  people  listened  to  his  speech  in  an  orderly  manner ;  they 
occupied  the  street,  undoubtedly,  but  a  passageway  was  left  for  a 
horse  and  carriage  on  one  side  of  the  street ;  it  does  not  appear  that 
^ny  one  was  actually  hindered  or  molested  while  attempting  to  pass. 

When  asked  by  a  police  officer  to  desist  from  speaking  he  refused, 
•claiming  that  he  had  the  right  to  do  so,  and  thereupon  he  was  arrested. 

In  what  way  had  he  violated  the  provisions  of  the  ordinance 
Above  quoted  ?  He  was  one  of  a  crowd  in  the  street,  to  be  sure, 
but  it  was  an  orderly  crowd  and  in  no  respect  one  that  had  collected 
*'  to  the  annoyance  and  disturbance  of  citizens."  Concededly,  a 
passage  was  open  through  which  any  one  could  drive,  and  so  it  had 
not  coUected  "  to  the  hindrance  of  free  and  unmolested  travel." 

It  is  claimed  that  if  any  one  had  driven  through  there  he  would 
have  had  to  slow  up  and  drive  carefully,  and  so  travel  was  hindered 
And  molested  ;  that  the  traveler  is  entitled  to  the  full  width  of  the 
street,  and  that  the  necessary  result  of  a  crowd  collecting  in  the 
street  is  to  limit  the  freedom  of  its  use. 

Thus  the  violation  claimed  is  reduced  to  this :  That  the  crowd, 
of  which  the  defendant  insisted  upon  being  one,  was  not  an  ^'  annoy- 
ance and  disturbance  "  to  the  citizens,  but  that  it  required  any  one 
who  would  have  to  pass  through  it  to  drive  slowly  and  choose  the 
south  rather  than  the  north  side  of  the  street.  Is  such  a  trifling 
delay  and  inconsiderable  limitation  of  the  use  of  the  street  a  ^^  hin- 
drance" to  its  free  and  unmolested  use  within  the  meaning  of  the 
ordinance } 

It  is  manifest  that  such  a  construction  would  practically  interfere 
with  many  uses  to  wliich  the  streets  are  frequently  put.  A  band 
plays  in  the  street,  or  from  a  balcony,  and  sixty  or  seventy  people, 
more  or  less,  stop  to  listen.  Is  each  one  liable  to  arrest  ?  or  is  the 
band  violating  the  ordinance  ?  A  crowd  stands  before  the  doors  of 
a  theater,  of  a  public  hall,  or  of  a  church,  waiting  for  them  to  open, 
and  the  sidewalk  is  completely  blocked  ;  one  desiring  to  pass  must 
App.  Drv.— Vol.  LXXXV.        9 
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turn  away  into  the  street,  and  thus  free  and  nnmolested  travel  is,  to 
some  extent,  limited.  Does  each  member  of  snch  crowd  violate  the 
ordinance  ?  Snch  a  constraction  is  nnreasonable  and  renders  the 
ordinance  an  absnrdity. 

I  do  not  dispute  the  power  of  the  city  to  make  the  ordinance,  bat 
no  act  should  be  deemed  a  violation  of  the  provision  above  quoted 
that  has  not  worked  a  mbstantial  hindrance  to  the  nse  of  the  street 
or  caused  substantial  and  actual  annoyance  to  the  citizen.  A  crowd 
should  not  be  condemned  as  having  violated  that  ordinance  that  is- 
quiet  and  orderly  and  affects  public  travel  no  more  than  to  require 
it  to  slow  up  or  turn  to  one  side  in  passing.  The  evidence  does  not 
show  any  violation  of  the  ordinance  by  the  defendant.  The  conclu- 
sion of  the  jury  to  that  effect  is  clearly  against  the  weight  of  evi- 
dence and  unwarranted,  and  for  that  reason  the  judgment  should 
be  reversed. 

Judgment  of  conviction  affirmed. 


John  Donovan,  Respondent,  v.  Saleic  Twist,  Appellant,  Impleaded 
with  William  O.  Essbx  and  Caroline  Smith  Essbx. 

Mortgage  given  by  one  who  subeequently  obtains  title  to  the  mortgaged  premieee — whep^ 
not  enforeible  against  a  eubteqttent  bona  fide  purchaser  of  the  mortgaged  premises. 

A  mortgage  containing  no  covenants  of  seizin  or  warranty,  executed  and  recorded 
before  the  mortgagor  had  acquired  title  to  the  premises  described  therein,  haa 
no  greater  effect  than  a  quitclaim  deed,  and  is  not  enforeible  against  the* 
premises  in  the  hands  of  a  person  who  purchased  them  for  value  from  the- 
mortgagor's  heir  at  law  without  actual  notice  of  the  existence  of  the  mortgage. 

Appeal  by  the  defendant,  Salem  Twist,  from  a  judgment  of  the 
County  Court  of  Tompkins  county,  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  Tompkins  on  the  6th  day  of  January,  1903, 
upon  the  decision  of  the  court  rendered  after  a  trial  before  the 
court  without  a  jury. 

This  action  is  brought  to  foreclose  a  mortgage  given  by  Willian» 
W.  Smith  upon  the  23d  day  of  March,  1882,  to  plaintiff  to  secure 
a  bond  wherein  said  mortgagor  became  bound  to  pay  to  the  plain- 
tiff  the  sum  of  $250.    This  mortgage  was  recorded  in  the  Tomp- 


Digitized  byCjOOQlC 


DONOVAN  V.  TWIST.  131 

App.  Div.]  Third  Depabtmsnt,  Juks  Term,  1908. 

kins  county  clerk's  office  on  the  24th  day  of  March,  1882.  At  the 
time  of  the  giving  of  this  mortgage  the  said  William  W.  Smith  had 
no  title  to  the  property.  Upon  the  27th  day  of  March,  1882,  how- 
ever, he  received  a  deed  of  the  property  from  one  William  N.  Noble, 
which  deed  was  recorded  npon  the  said  twenty-seventh  day  of  March. 
Thereafter,  the  said  William  W.  Smith  died,  and  upon  the  7th  day 
of  December,  1901«  the  defendant  Salem  Twist  received  a  convey- 
ance of  the  property  from  the  only  heir  at  law  of  William  W. 
Smith.  This  conveyance  was  received  for  a  valuable  consideration 
and  without  actual  notice  of  the  plaintiff's  claim.  The  trial  court, 
after  having  found  these  facts,  found  as  a  conclusion  of  law  that  the 
defendant  Twist  took  the  premises  subject  to  the  lien  of  the  plain- 
tiflPs  mortgage,  and  judgment  was  directed  for  a  sale  of  the 
premises  to  pay  said  mortgage.  From  this  judgment  the  defendant 
Twist  has  appealed. 

James  Z.  Baker ^  for  the  appellant 

TompkinSj  Gobi  <k  Cobh^  for  the  respondent* 

SiOTH,  J. : 

The  mortgage  sought  to  be  foreclosed  was  given  by  the  mort- 
gagor before  he  had  acquired  title  to  the  premises  described 
therein,  and  without  any  covenant  of  seizin  or  warranty.  The 
rule  of  law  is,  I  think,  clearly  established,  that  such  a  mortgage  has 
no  greater  effect  than  a  quitclaim  deed,  and  is  not  operative  upon  a 
title  subsequently  acquired.  {Jackean  v.  ZitteU,  56  N.  Y.  108 ; 
Sparrow  v.  Kingman^  1  id.  256 ;  M^Crachm  v.  Wright^  14  Johns. 
193 ;  Jackson  v.  RuHbU^  1  Cow.  613.)  It  may  be  that  if  this  mort- 
gage had  contained  a  warranty  of  title  or  covenants  of  seizin,  its 
record  would  have  been  constructive  notice  to  the  defendant 
although  its  date  of  record  was  prior  to  the  date  of  the  deed  to  the 
mortgagor.  (See  Tefft  v.  Mwrhson^  57  N.  T.  97.)  In  the  cases 
cited  upon  the  respondent's  brief  the  mortgages  held  valid  as  liens 
upon  property  subsequently  acquired  were  all  mortgages  in  which 
there  was  either  a  warranty  or  covenant  by  reason  of  which  the 
mortgagor  and  his  privies  were  estopped  from  denying  the  title 
which  he  had  covenanted  he  possessed.  In  this  mortgage,  however, 
tliere  is  no  covenant  either  of  seizin  or  of  warranty  and  no  state- 
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ment  by  which  the  mortgagor  can  be  estopped  from  claimiiig  that 
his  title  was  subsequently  acquired.    Ko  estoppel,  therefore,  caa 
be  urged  against  this  defendant  grantee,  who  took  at  least  the 
rights  which  the  mortgagor  had  at  the  time  of  his  grant. 
The  judgment  should,  therefore,  be  reversed. 

All  concurred. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event 


In  the  Matter  of  the  Jadicial  Settlement  of  the  Accounts  of  Chabub 
Stilson,  as  Executor,  etc.,  of  Sophia  M.  Besbs,  Deceased. 

The  Board  of  Home  Missions  of  the  Prssbttbbian  Chubch  nr 
THE  United  States  of  Akebioa  and  Others,  Appellants ;  Rac^bi. 
WiLoox  and  Others,  Respondents. 

WiU — gift  to  mimoTiary  ioeieties  in  exceu  of  one-half  the  estate  —  ike  huAand,  h^ 
an  ante-nuptial  agreement,  may  tmuw  the  etatutory  profriHon — next  of  Idn^  net 
entitled  to  the  ettate,  cannot  ineiet  upon  the  applieation  of  chapter  800  of  tha 
Law  of  1880. 

Chapter  860  of  the  Laws  of  1860,  which  provides  that  no  person  having  a  has- 
band,  wife,  child  or  parent  shall,  by  will,  bequeath  to  any  benevolent,  chari- 
table, literary  or  scientiflc,  religious  or  missionary  society,  association  or  cor- 
poration more  than  one-half  of  his  estate  after  the  payment  of  his  debts,  waa 
not  intended  solely  for  the  benefit  of  the  relatires  named  in  the  statute,  bat 
for  the  benefit  of  any  parties  who  would,  if  the  decedent  had  died  intestate, 
take  the  decedent's  property  in  connection  with  any  of  the  relatives  named  in 
the  statute. 

The  provisions  of  the  statute  may  be  waived  by  united  action  on  the  part  of  the 
parties  for  whose  benefit  it  is  intended. 

Where  the  decedent  was  a  woman  whose  estate  consisted  solely  of  personal 
property,  which  would,  in  the  event  of  her  death  intestate,  have  passed  to  her 
husband,  she  having  left  no  parent  or  child  or  descendant  of  any  child  her 
surviving,  the  husband  may  waive  the  provisions  of  the  statute,  and  the  next 
of  kin  may  not  raise  the  question  as  to  the  application  of  the  statute  to  a  gift 
to  missionary  societies  in  excess  of  one-half  of  the  decedent's  estate. 

An  ante-nuptial  agreement  made  between  the  husband  and  wife,  by  which  each 
of  the  parties  agreed  that  neither  of  them  should,  in  the  event  of  the  death  of 
the  other,  take  any  interest  in  such  other's  property,  either  as  heir  at  law,  next 
of  kin,  or  otherwise,  constitutes  an  effectual  waiver  on  the  part  of  the  husband* 
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Appeal  by  The  Board  of  Home  Missious  of  the  Presbyterian 
Church  in  the  United  States  of  America  and  others,  residuary 
legatees  named  in  the  last  will  and  testament  of  Sophia  M.  Beers, 
deceased,  from  portions  of  a  decree  of  the  Surrogate's  Court  of 
Otsego  county,  entered  in  said  Surrogate's  Court  on  the  27th  day 
of  March,  1903. 

This  proceeding  was  instituted  by  Charles  Stilson,  as  executor  of 
the  last  will  and  testament  of  Sophia  M.  Beers,  deceased,  for  a 
judicial  settlement  of  his  accounts.  Sophia  M.  Beers  died  on  the 
19th  day  of  December,  1900,  leaving  her  surviving  a  husband, 
Oliver  Beers,  and  no  parent  or  child  or  descendant.  By  her  will, 
after  certain  legacies,  she  gave  the  residuum  of  her  estate  to  ^^  The 
Board  of  Home  Missions  of  the  Presbyterian  Church  in  the  United 
States  of  America,  incorporated  April  19th,  1872,  by  the  Legis- 
latnre  of  the  State  of  New  York,  The  Board  of  Foreign  Missions 
of  the  Presbyterian  Church  in  the  United  States  of  America,  The 
American  Bible  Society,  and  the  American  Tract  Society,  to  be 
equally  divided  between  said  societies,  to  be  used  and  disposed 
of  according  to  the  rules,  regulations  and  by-laws  of  said  respective 
societies."  After  deducting  the  debts  and  the  transfer  tax,  these 
residuary  legatees  would  receive  the  sum  of  $3,642.99  over  and 
above  one-half  of  the  estate.  Upon  the  accounting  of  the  executor 
the  next  of  kin  objected  that  these  residuary  legatees  are  not  entitled 
to  said  moneys  by  reason  of  chapter  360  of  the  Laws  of  1 860.  This 
objection  raises  the  one  question  involved  in  this  case.  Prior  to  the 
marriage  of  the  said  testatrix  to  Oliver  Beers  an  ante-nuptial  agree- 
ment was  signed  which  reads  as  follows : 

^^  This  agreement  made  and  entered  into  this  29th  day  of  May, 
1880,  between  Oliver  Beers  of  the  town  of  Morris,  county  of 
Otsego,  and  State  of  New  York,  of  the  first  part,  and  Sophia  M. 
Piatt,  of  the  town  of  Butternuts,  county  and  State  aforesaid,  of 
the  second  part,  witnesseth :  That  whereas,  a  marriage  is  about  to 
be  had  and  solemnized  between  the  said  parties,  each  of  which  are 
possessed  of  certain  real  and  personal  property  and  each  of  which 
would  be  entitled  to  certain  rights  and  interests  in  the  property  of 
the  other  at  the  decease  of  either  of  the  parties,  by  the  statutes  of 
the  State  of  New  York,  if  this  instrument  was  not  executed,  and 
such  marriage  should  be  had  and  solemnized  : 
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"  Now,  therefore,  it  is  hereby  mutually  agreed  between  the  parties 
hereto,  in  consideration  of  such  marriage,  that  in  case  such  mar- 
riage shall  be  solemnized  as  is  contemplated  by  the  parties  hereto, 
that  each  party  hereby  releases  to  the  other,  all  claim  to  property 
real  or  personal  or  property  of  any  nature  whatsoever  that  may  be 
owned  or  possessed  by  either  party  at  the  time  of  such  marriage  or 
thereafter  acquired  up  to  the  time  of  the  decease  of  either  party, 
that  either  might  acquire  or  be  entitled  to  as  husband  or  wife  by 
virtue  of  the  statute  law  of  this  State,  were  this  instrument  not 
executed,  each  party  hereto  owning  property  in  their  own  right, 
and  each  being  desirous  of  continuing  to  own  their  own  property 
of  all  kinds  in  their  own  right,  and  this  marriage  is  to  be  had  and 
solemnized  only  upon  the  express  condition  that  each  of  the  parties 
hereto  shall  and  do  hereby  waive  and  release  to  each  other,  and  the 
heirs,  executors  and  assigns  of  each  other  all  claim  or  claims  to  any 
property  owned  by  either  at  the  time  such  marriage  takes  place 
or  at  the  time  of  the  decease  of  cither  or  at  any  other  time,  that 
either  might  have  as  husband  or  wife  by  law  were  this  instrument 
not  executed.  The  object  and  intent  of  this  instrument  being  to 
deprive  each  of  the  parties  hereto  from  all  right  of  inheritance,  as 
heir  at  law,  next  of  kin,  or  otherwise,  in  the  property  of  the  other, 
leaving  the  property  of  each  to  be  managed  and  controlled  by 
themselves,  and  at  the  decease  of  either  to  descend  the  same  as  it 
otherwise  would  had  the  marriage  never  taken  place. 

"/ti  Witness  Whereof  j  the  said  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

"  Executed  in  presence  of  OLIVER  BEERS.         [l.  b.] 

"  Louisa  Beers  Whitoomb,        SOPHIA  M.  PLATT.  [l.  b.] 
"May  29,1880." 

The  surrogate  has  held  that  under  the  law  of  1860  the  residuary 
legatees  were  not  entitled  to  more  than  one-half  of  the  property. 
From  the  decree  entered  upon  this  decision  the  residuary  legatees 
appeal. 

TiUey  Blakely^  for  the  appellants. 

Na/than  Bridges^  for  the  respondents  Rachel  Wilcox  and  others. 

Lynn  J.  Arnold^  special  guardian,  for  the  respondents  Mary  K. 
Backer  and  others. 
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Smith,  J. : 

The  oontroverBy  here  is  upon  the  constrnction  of  chapter  860  of 
the  Laws  of  1860.  By  the  provisions  of  that  statate  no  person 
haying  a  husband,  wife,  child  or  parent,  shall,  by  will,  bequeath 
to  any  benevolent,  charitable,  literary,  scientific,  religious  or  mis- 
sionary society,  association  or  corporation  more  than  one-half  of  his 
estate  after  the  payment  of  his  debts.  Such  a  bequest  to  the  extent 
of  one-half,  however,  is  deemed  valid.  This  testatrix  left  a  husband. 
By  the  letter  of  the  statute,  therefore,  the  residuary  bequest,  as  far 
as  it  exceeds  one-half  of  the  estate,  becomes  void.  This  interpreta- 
tion could  hardly  be  questioned  by  the  residuary  legatees  if  it  were 
not  for  the  existence  of  an  ante-nuptial  agreement  made  prior  to 
the  testatrix's  marriage,  by  which  the  parties  to  such  agreement 
have  waived  and  released  to  each  other,  their  heirs,  executors  and 
assigns,  "  all  claim  or  claims  to  any  property  owned  by  either  at  the 
time  such  marriage  takes  place,  or  at  the  time  of  the  decease  of 
either,  or  at  any  other  time,  that  either  might  have  as  husband  or 
wife  by  law  were  this  instrument  not  executed.  The  object  and 
intent  of  this  instrument  being  to  deprive  each  of  the  parties  hereto 
from  all  right  of  inheritance  as  heir  at  law,  next  of  kin,  or  other- 
wise, in  the  property  of  the  other,  leaving  the  property  of  each  to 
be  managed  and  controlled  by  themselves,  and  at  tlie  decease  of 
either  to  descend  the  same  as  it  otherwise  would  had  the  marriage 
never  taken  place." 

The  act  of  1860,  which  is  here  before  us  for  construction,  has 
been  discussed  by  the  courts  in  various  cases.  The  courts  are  not  all 
agreed  as  to  what  is  the  exact  purpose  of  the  act.  That  it  is  not  a 
mortmain  statute  seems,  however,  to  be  generally  conceded.  The 
act  can  hardly  be  held  to  have  been  passed  solely  for  the  benefit  of 
those  named  in  the  act.  Its  purpose  is,  to  my  mind,  clearly  broader 
than  this.  If,  for  instance,  a  man  dies  leaving  a  wife,  while  under 
the  intestate  laws  of  the  State  the  wife  would  receive  a  portion  of 
his  property,  she  would  not  receive  it  at  all.  The  next  of  kin  of  the 
husband  are  directly  benefited  under  the  terms  of  the  statute.  We 
are  not  prepared  to  assent  to  the  doctrine  of  Fraser  v.  Hoguet  (65 
App.  Div.  192).  In  the  illustration  given  it  cannot  be  possible  that 
the  rights  of  the  next  of  kin  in  the  estate  of  the  deceased  husband 
can  thereafter  be  dependent  upon  the  election  of  the  wife.    If  that 
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were  so  she  could  anction  that  election  between  the  residuary  legatee 
and  the  next  of  kin.  Any  interpretation  of  the  statute  which 
would  place  the  rights  of  the  next  of  kin  in  such  hazard  would  be 
unpractical  and  unreasonable.  Nor  do  I  read  such  a  rule  in  the  case 
of  AmJierat  College  v.  i?z^A(151  N.  Y.  282).  Reading  the  opinion 
in  that  case  in  connection  with  the  facts  there  for  decision,  one 
proposition  is  held,  to  wit,  that  the  rights  under  the  statute  may  be 
waived  by  the  widow  and  next  of  kin,  and  that  the  next  of  kin  in 
that  case  had  rights  which  could  only  be  waived  by  them. 

If  this  statute  were  intended  solely  for  the  benefit  of  those  named 
in  the  statute,  this  purpose  could  be  accomplished  in  a  much  clearer 
and  more  simple  way.  Where,  after  the  making  of  a  will,  a  child 
is  born  who  is  not  provided  for  by  a  settlement  or  in  the  will,  the 
law  provides  not  that  the  will  shall  be  void,  but  that  the  child  shall 
take  the  share  to  which  he  would  be  entitled  under  the  intestate  laws 
of  the  State.  Such  a  provision  might  well  have  been  made  as  to  the 
husband,  wife,  child  or  parent  mentioned  in  the  statute  of  1860,  but 
the  Legislature  has  seen  fit  to  make  a  different  rule  and  declare  such 
legacy  void,  the  direct  effect  of  which  is  not  only  to  make  the  legacy 
void  as  to  the  persons  named  in  the  statute,  but  as  to  any  party  who 
would,  under  the  intestate  laws  of  the  State,  take  in  connection  with 
such  party  in  case  of  intestacy. 

The  case  at  bar,  however,  calls  for  the  application  of  the  rale  to 
a  state  of  facts  quite  different  from  those  found  in  any  adjudicated 
case.  The  property  left  was  personal.  No  cliildren  survived.  The 
husband  then,  except  for  this  ante-nuptial  agreement,  would,  npon 
distribution,  be  entitled  to  the  whole  surplus.  Had  this  ante-nnptial 
agreement  not  been  executed  the  husband  could,  after  the  death  of 
the  wife,  have  waived  the  statute  of  1860  so  as  to  pass  the  property 
wholly  to  the  legatees  named.  Such  is  the  effect  of  the  decision  in 
Amlierst  College  v.  Hitch  {»upra).  I  see  no  reason  why  that  waiver 
could  not  be  made  before  death  by  an  agreement  upon  considera- 
tion, and  if  before  death  why  not  before  marriage  by  an  ante-nnptial 
agreement  ?  The  next  of  kin  within  the  apparent  purview  of  the 
statute  are  those  only  who  inherit  together  with  one  of  the  persons 
named  in  the  statute,  as,  for  instance,  if  a  husband  dies  leaving  a 
wife  and  no  children.  The  statute  indicates  no  purpose  to  provide 
for  remote  next  of  kin  in  substitution  for  those  named  in  the  stat- 
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Qte.  Those  cases  which  speak  of  the  right  of  the  next  of  kin  are 
those  only  in  which  the  next  of  kin  inherit  in  connection  with  one 
of  the  persons  named  in  the  statute.  Where  the  husband  who  would 
otherwise  be  entitled  to  the  entire  surplus  has  waived  his  claims^ 
either  before  or  after  the  death  of  the  wife,  the  statute  is,  I  think^ 
80  far  personal  as  to  preclude  the  next  of  kin  from  raisiug  the  ques* 
tion.  With  this  interpretation  of  the  rule  as  stated  in  Amherst 
College  v.  Hitch^  no  antagonism  is  found  to  the  rule  stated  in  HarrU 
V.  American  BihU  Society  (2  Abb.  Ct.  App.  Dec.  316).  I  am  of 
opinion,  therefore,  that  the  release  of  the  husband  contained  in  the 
ante-nuptial  agreement  was  effectual  to  waive  the  provision  of  the 
statute  as  to  the  residuary  legatees,  and  that  the  property  should 
pass  as  specified  in  the  will.  The  decree  of  the  surrogate  should^ 
therefore,  be  reversed,  with  one  bill  of  costs  to  the  residuary  lega- 
tees, one  to  the  special  guardian  and  one  to  the  next  of  kin,  payable 
ODt  of  the  fund. 

All  concurred. 

Decree  reversed  and  matter  remitted  to  the  surrogate,  with  direc- 
tion to  proceed  in  accordance  with  opinion,  with  one  bill  of  costs  to 
the  residuary  legatees,  one  bill  of  costs  to  the  special  guardian  and 
one  to  the  next  of  kin,  payable  out  of  the  fund. 


N.  Archibald  Shaw,  Jb.,  as  Administrator,  etc.,  of  Maby  E.  Fowlks,. 
Deceased,  Respondent,  v.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  as  Lessee  of  The  Boston  and  Albany 
Railroad,  Appellant. 

VUlage  ordinance  — fohen  paued  under  aubdivition  4  cf  section  14  of  chapter  458  of 
the  Lawe  of  1870,  it  muet  be  ptMished  as  required  by  eubdimsion  25  of  section  5T 
of  chapter  426  of  the  Laws  of  1847  —  the  record  thereof,  how  put  in  evidence. 

An  oidinanceof  the  Tillage  of  Chatham,  which  was  apparently  incorporated  under 
the  Village  Law  of  1847  (Laws  of  1847,  chap.  426  and  its  amendments),  passed 
under  subdivision  4  of  section  14  of  chapter  458  of  the  Laws  of  1870,  is  not 
effective  unless  it  appears  that  the  requirements  of  subdivision  25  of  section  5T 
of  the  Village  Law  of  1847,  in  respect  to  the  publishing  and  posting  of  village 
ordinances,  have  been  complied  with. 
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•QtMBfv,  whether  the  record  of  a  village  ordinance  may  be  read  in  evidence  from 
an  ordinance  book  into  which  it  has  been  copied,  unleea  such  record  is  properly 
certified  and  is  accompanied  by  the  requisite  proof  of  publication  and  posting. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Raiboad  Company,  as  lessee  of  the  Boston  and  Albany  Rail- 
road, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiflE,  entered  in  the  office  of  the  clerk  of  the  county  of  Columbia  oa 
the  27th  day  of  October,  1902,  upon  the  verdict  of  a  jury  for  $4,000, 
-and  also  from  an  order  entered  in  said  clerk's  office  on  the  24th 
<lay  of  October,  1902,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes* 

A.  B.  Oardenier^  for  the  appellant. 
Oeorge  K.  Daley ^  for  the  respondent 

Ohasb,  J. : 

The  plaintiff's  intestate  was  killed  in  a  collision  at  a  railroad  cross- 
ing  in  the  village  of  Chatham.  This  action  is  brought  by  her 
administrator  to  recover  damages  for  the  benefit  of  her  next  of  kin 
by  reason  of  the  alleged  fact  that  her  death  was  caused  by  the 
wrongful  act,  neglect  or  default  of  the  defendant. 

At  the  time  of  the  collision  the  defendant's  train  was  running  at 
a  speed  of  between  twenty-five  and  forty  miles  per  hour.  The 
<|ueBtion  of  the  defendant's  negligence  and  of  the  intestate's  con- 
tributory negligence  were  the  two  important  questions  litigated  on 
the  trial.  There  was  received  in  evidence  an  alleged  ordinance  of 
the  village  of  Chatham  relating  to  the  speed  at  which  cars  should 
be  run  over  street  crossings  in  said  village. 

One  D.,  the  village  clerk  of  said  village,  was  called  and  the  record 
relating  to  such  ordinance  is  as  follows :  "  I  have  the  book  of  ordi- 
nances of  the  village  of  Chatham.  Q.  Will  you  turn  to  the  ordi- 
nances of  such  village  with  reference  to  the  speed  of  railroad  cars  t 
A.  Yes,  sir.  Q.  What  do  you  find  ?  [Objection  if  witness  is  about 
to  read  from  the  minutes.  Objection  is  interposed  to  any  proof  of 
the  record  in  the  hands  of  the  witness,  or  what  purports  to  be  a 
record,  as  incompetent,  there  being  no  proof  of  the  incorporation  of 
the  village  and  no  proof  that  any  memorandum  or  record  contained 
in  the  book  has  been  authorized  or  is  a  valid  record ;  there  is  no 
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proof  that  there  is  any  authority  of  any  officer  or  set  of  officers  for 
publishing  the  same.  Objection  overruled.  Defendant  excepted.] 
Plaintiff  offered  the  ordinance  in  evidence  to  which  the  same  objec- 
tion was  made,  and  also  that  proof  upon  the  admission  of  the  ordi- 
nance is  not  such  record  as  is  authorized  by  the  Code ;  further  that 
there  is  no  proof  whether  this  is  the  original  record  or  that  the 
witness  has  knowledge  of  the  enactment  of  the  ordinance  or  the 
correctness  of  the  record  from  which  he  proposes  to  read.  [Over- 
ruled. Exception  by  defendant.]  Q.  This  is  the  ordinance  book 
of  the  village  of  Chatham }  A.  Yes,  sir.  Q.  Read  the  ordinance. 
A.  I  find  an  ordinance  of  August  80,  1870,  as  follows :  Section  2. 
No  person  shall  run  or  cause  to  be  run,  or  assist  in  running  any  rail- 
road engine,  car  or  train  of  cars,  or  part  of  a  train  of  cars  on  or 
over  any  street  or  crossing  in  said  village  at  a  greater  rate  of  speed 
than  six  miles  an  hour.  Any  person  violating  this  ordinanc3  shall 
be  subject  to  a  penalty  of  $5  for  each  offense." 

The  court  did  not  refer  to  the  village  ordinance  in  the  charge, 
but  immediately  following  the  charge  counsel  for  the  appellant 
made  two  requests  of  the  court  to  charge  which  with  the  rulings 
thereon  are  as  follows :  "  Mr.  Gardenier :  I  think  this  is  already 
covered,  but  for  greater  certainty  I  will  ask  you  to  charge  that  the 
jury  in  determining  any  question  of  fact  in  this  action,  including  that 
of  contributory  negligence  on  the  part  of  the  deceased  or  negligence 
on  the  part  of  the  defendant,  cannot  consider  or  take  into  account 
as  any  part  of  the  evidence  upon  this  trial  the  alleged  or  pretended 
ordinance  of  the  village  of  Chatham  relating  to  the  speed  of  trains 
therein,  upon  the  ground  that  there  is  no  evidence  that  the  said 
allied  and  pretended  ordinance  has  ever  taken  effect  or  become 
operative  upon  or  against  the  defendant,  there  being  no  evidence 
tending  to  show  that  the  same  ever  was  posted,  published,  or  pro- 
mulgated either  under  the  village  act  of  1847  or  the  act  of  1897  or 
under  any  statute  relating  to  said  village ;  and  upon  the  further 
ground  that  an  ordinance  of  a  village  is  not  a  statute  of  which 
judicial  notice  can  be  taken.  Court :  Oh,  I  decline  to  charge  all  that 
you  embrace  in  that  proposition.     [Defendant  excepted.] 

"  Mr.  Gardenier :  Also  that  the  jury  cannot  find  from  the  evidence 
taken  upon  this  trial  that  the  deceased  had  any  knowledge  or  notice 
of  snch  alleged  or  pretended  ordinance  of  the  village  of  Chatham, 
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there  being  no  proof  that  the  said  ordinance  was  ever  posted^ 
published  or  promulgated  according  to  the  requirement  of  the  vil^ 
lage  law  of  1847  or  the  act  of  1897,  or  any  act  relating  to  said 
village,  and  no  evidence  that  the  same  ever  took  effect  as  an 
ordinance.  Court :  I  don't  think  it  is  essential  that  the  deceased 
should  have  had  notice  of  the  ordinance  to  make  it  operative.  1 
decline  to  charge  all  of  that.     [Defendant  excepted.]  " 

No  evidence  was  offered  in  regard  to  the  incorporation  of  the 
village  of  Chatham,  but  it  is  claimed  by  the  respondent  that  the 
court  should  take  judicial  notice  of  chapter  458  of  the  Laws  of  1870 
relating  thereto.  By  reference  to  said  act  it  appears  in  the  Ist  sec- 
tion thereof  that  the  village  of  Chatham  had  been  theretofore  incor- 
porated, and  that  officers  had  been  theretofore  elected  and  were  then 
holding  office.  No  other  special  act  of  the  Legislature  appears  to 
have  been  passed  relating  to  said  village,  and  it  may  be  assumed 
from  the  provisions  of  said  act  of  1870,  and  the  fact  that  said  village 
had  not  been  incorporated  by  special  act,  that  it  had  theretofore 
been  incorporated  under  the  general  acts  relating  to  villages.  (Laws, 
of  1847,  chap.  426,  and  the  acts  amendatory  thereof.) 

Respondent  claims  that  the  village  of  Chatham  was  authorized  to- 
pass  the  ordinance  in  question  by  subdivision  4  of  section  14  of  said 
act  of  1870.  Said  section  provides :  "  In  addition  to  the  pow&rs^ 
now  conferred  hy  law^  the  trustees  of  said  village  shall  have  power 
and  it  shall  be  lawful  for  them,"  and  follows  with  ten  subdivisions 
specifying  certain  things  which  it  shall  be  lawful  for  the  trustees  to 
do.  The  said  4th  subdivision  provides :  "  To  limit  the  speed  of  run- 
ning railroad  cars  over  the  street  crossings  in  said  village    *    *    *.'* 

The  "  powers  now  conferred  by  law "  are  the  powers  conferred 
by  sections  57  and  58  of  said  Village  Law  of  1847  and  the  amend- 
ments thereto.  By  subdivision  25  of  section  57  of  said  Village  Law- 
it  is  provided :  "  To  make  such  by-laws  not  inconsistent  with  the 
laws  of  this  State  or  of  the  United  States,  *  *  *  and  no  such 
by-law  shall  take  effect  until  two  days  after  it  shall  have  been  pub- 
lished in  a  newspaper  printed  in  such  village,  if  there  be  one,  and  if 
there  be  none,  until  four  days  after  a  printed  copy  thereof  shall 
have  been  posted  in  ten  of  the  most  public  places  in  such  village,  of 
which  publication  or  posting  an  affidavit  shall  be  made  and  filed 
with  the  village  clerk  within  six  days  after  it  shall  take  place.'' 
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An  ordinanoe  passed  under  said  act  of  1870  mnst  be  published  or 
posted  as  provided  by  the  said  Tillage  Law  of  1847.  No  evi- 
•dence  was  offered  to  show  that  the  ordinance  in  question  was 
«ver  published  or  posted  as  required  by  law,  and  so  far  as  appears 
from  the  record  it  never  took  effect.  The  jury,  in  determining  the 
<jueetion  at  issue,  had  a  right  to  take  into  account  said  ordinance  if 
it  had  been  duly  passed  and  promulgated.  (OrinneU  v.  Taylor^  85 
Hun,  85 ;  SkeUon  v.  Larkin,  82  id.  388.) 

As  there  is  no  sufficient  evidence  that  the  ordinance  had  been 
promulgated,  the  trial  court  was  in  error  in  allowing  the  same  to  be 
<M>nsidered  by  the  jury. 

The  proceedings  of  a  board  of  trustees  of  a  village  can  be  shown 
from  the  original  record  or  minutes  thereof,  but  it  may  be  doubtful 
-whether  they  can  be  read  from  an  ordinance  book  into  which  they 
are  in  part  copied  unless  there  is  special  provision  therefor,  or  they 
Are  therein  properly  certified  and  accompanied  by  the  prescribed 
proof  of  publication  or  posting. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
^granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred,  except  Chester,  J.,  not  sitting. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
^ippellant  to  abide  event. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Edward 
B.  Buell,  Appellant. 

IHeading — <iclion  to  reetn&r  a  penalty,  for  uUing  impure  milk,  under  the  Agricul- 
tural Law  —  token  a  tingle  eauee  of  ae^ion  only  ie  alleged,  authorizing  the  recovery 
of  but  one  penalty. 

The  complaint  in  an  action  brought  by  the  People  of  the  State  of  New  York 
alleged:  "Upon  information  and  belief  that  the  defendant  on  or  about  the  15th 
day  of  October,  1901  j  at  Miller's  Station,  in  the  county  of  Delaware.  N.  T., 
dill  expose  for  sale,  offer  for  sale,  and  sell,  a  quantity  of  impure  and  adulterated 
milk,  to  wit,  five  cans  of  milk,  in  violation  of  sections  90,  23  and  28  of  Chap- 
ter 388  of  the  Laws  of  1894*  and  the  amendments  thereto." 

The  complaint  demanded  judgment  against  the  defendant  for  the  sum  of  $600. 

'  •Bic. 
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Section  37  of  the  Agricultural  Law  (the  act  referred  to  in  the  complaint)  pro- 
vides: "  Every  person  violating  any  of  the  provisions  of  the  Agricultural  Law 
shall  forfeit  to  the  People  of  the  State  of  New  York  the  sum  of  not  less  than 
fifty  dollars  nor  more  than  one  hundred  dollars  for  the  first  violation,  and  not 
less  than  one  hundred  dollars  or  more  than  two  hundred  dollars  for  the  second 
and  each  subsequent  violation.  *  *  *  When  the  violation  consists  of  the 
sale  or  the  offering  or  exposing  for  sale  or  exchange  of  any  prohibited  article 
or  substance,  the  sale  of  each  one  of  several  packages  shall  constitute  a  separate 
violation.    •    •    •" 

Edd,  that  the  complaint  alleged  but  a  single  cause  of  action  for  a  single  vio- 
lation of  the  statute,  and  that  only  one  penalty  could  be  recovered  thereunder. 

Smith,  J.,  dissented. 

SembleipeT  Chase,  J.),  that  it  should  not  beheld  that  a  complaint  unites  two  or 
more  causes  of  action  without  separately  stating  and  numbering  the  same  when 
it  is  necessary  to  go  into  an  elaborate  argument  for  the  purpose  of  showing 
that  it  is  possible  to  prove  more  than  one  cause  of  action  under  the  complaint 
as  stated. 

Appeal  by  the  defendant,  Edward  B.  Bnell,  from  so  much  of  an 
order  of  the  Supreme  Conrt,  made  at  the  Broome  Special  Term 
and  entered  in  the  oflBce  of  the  clerk  of  the  county  of  Delaware  on 
the  26th  day  of  April,  1902,  as  denies  the  defendant's  motion  for  an 
order  requiring  the  plaintifE  to  separately  state  and  number  the 
causes  of  action  alleged  in  the  complaint. 

This  action  was  commenced  against  the  defendant  to  recover 
penalties  for  an  alleged  violation  of  the  Agricultural  Law.  The 
8d  paragraph  of  the  complaint  is  as  follows :  ^^  Upon  information 
and  belief  that  the  defendant  on  or  about  the  15th  day  of  October, 
1901,  at  Miller's  Station,  in  the  county  of  Delaware,  N.  Y.,  did 
expose  for  sale,  ofEer  for  sale,  and  sell,  a  quantity  of  impure  and 
adulterated  milk,  to  wit,  five  cans  of  milk,  in  violation  of  sections 
20,  22  and  23  of  Chapter  338  of  the  Laws  of  1894*  and  the  amend- 
ments thereto." 

The  complaint  demands  judgment  against  the  defendant  for 
$500.  This  motion  was  made  by  the  defendant  to  require  the 
plaintiff  to  file  an  amended  complaint  wherein  should  be  separately 
stated  and  numbered  the  causes  of  action  set  forth  in  the  complaint. 
The  motion  was  denied. 

^.  H.  Hanford  and  E.  A.  McLckey^  for  the  appellant. 

Andrew  O.  Washhon^  for  the  respondent 

•au.    Bee  Laws  of  1898,  chap.  838.  §g  20,  22,  28,  as  amd.— [Rbp. 
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Chase,  J. : 

Section  20  of  the  Agricnitural  Law  (Laws  of  1893,  chap.  838) 
defines  certain  words  used  in  article  2  of  said  law.  That  part  of 
sections  22  and  23  of  said  Agricnltaral  Law  (as  respectively  amd. 
by  Laws  of  1900,  chap.  101,  and  Laws  of  1901,  chap.  429)  material 
in  the  determination  of  the  question  here  presented  is  as  follows : 

"  §  22.  *  *  *  No  person  shall  sell  or  exchange,  or  oflEer  or 
expose  for  sale  or  exchange,  any  nnclean,  impure,  unhealthy,  adul- 
terated or  unwholesome  milk.    *    *    ♦ 

"  §  23.  *  *  *  No  person  shall  sell,  supply,  or  bring  to  be 
manufactured,  to  any  butter  or  cheese  factory  any  milk  diluted  with 
water,  or  any  unclean,  impure,  unhealthy,  adulterated  or  unwhole- 
some milk,  or  milk  from  which  any  of  the  cream  has  been  taken,, 
except  pure  skim  milk  to  skim-cheese  factories.     *     *    *." 

It  IS  provided  by  section  37  of  said  Agricultural  Law  (as  amd.  by 
Laws  of  1901,  chap.  656)  as  follows :  "  Every  person  \iolating  any 
of  the  provisions  of  the  Agricultural  Law  shall  forfeit  to  the  People 
of  the  state  of  New  York  the  sum  of  not  less  than  fifty  dollars  nor 
more  than  one  hundred  dollars  for  the  first  violation,  and  not  less 
than  one  hundred  dollars  or  more  than  two  hundred  dollars  for  the 
second  and  each  subsequent  violation.  *  *  *  When  the  vio- 
lation consists  of  the  sale  or  the  ofl^ering  or  exposing  for  sale  or 
exchange  of  any  prohibited  article  or  substance,  the  sale  of  each  one 
of  several  packages  shall  constitute  a  separate  violation.    ^    *    *^> 

It  should  not  be  held  that  a  complaint  unites  two  or  more  causes 
of  action  virithout  separately  stating  and  numbering  the  same  when 
it  is  necessary  to  go  into  an  elaborate  argument  for  the  purpose  of 
showing  that  it  is  possible  to  prove  more  than  one  cause  of  action 
under  the  complaint  as  stated.  {Pope  v.  KeUy^  30  App.  Div.  253 ; 
Hateh  V.  MdttTiews^  9  Misc.  Kep.  307.) 

If  the  allegations  of  the  complaint  are  indefinite  and  uncertain 
the  defendant's  remedy  was  by  motion  to  require  the  same  to  be 
made  definite  and  certain  by  amendment.    (Code  Civ.  Proc.  §  546.) 

A  sale  of  several  cans  of  impure  and  adulterated  milk  at  one 
time  and  place  and  to  one  person  as  a  single  transaction  should 
be  alleged  in  the  complaint  as  one  cause  of  action.  The  fact  that 
the  statute  provides  that  the  sale  of  each  one  of  several  packages 
shall  constitute  a  separate  violation  does  not  require  a  separate 
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action  or  statement  of  canse  of  action  for  each  particular  can  of 
milk  gold. 

The  evident  intention  of  the  statute  in  declaring  that  the  sale  of 
each  one  of  several  packages  shall  constitute  a  separate  violation 
was  to  remove  any  question  as  to  whether  more  than  one  penalty 
'Could  be  recovered  for  a  single  sale  consisting  of  two  or  more 
packages.  It  is  declaratory  of  the  manner  of  computing  the  amount 
of  the  recovery.  If  it  is  necessary  to  allege  the  facts  showing  that 
the  plaintiff  is  entitled  to  recover  the  penalty  in  separate  causes  of 
action  for  each  package  contained  in  a  single  sale  it  would  in  many 
instances  make  a  complaint  of  very  great  length  and  make  ridiculous 
the  rules  of  pleading. 

Where  several  penalties  are  incurred  by  trespassing  {People  v. 
M^Fadden^  13  Wend.  396)  or  by  failure  to  do  some  act  required  by 
statute,  and  such  failure  has  continued  for  a  sufficient  length  of  time 
to  incur  many  penalties  {Longworthy  v.  Knapp^  4  Abb.  Pr.  115), 
it  is  not  necessary  in  a  suit  therefor  to  separate  the  statement  thereof 
into  innumerable  causes  of  action.  As  said  in  People  v.  M^Fadden, 
'{svpra)y  "  To  require  a  count  for  each  penalty  would  defeat  the 
^reat  object  of  the  Legislature  of  reducing  the  pleadings  to  the 
^simplest  form.-'  And  in  substance  in  People  v.  Tweed  (63  N.  Y. 
194)  that  the  Code  was  designed  to  simplify  pleadings,  and  that  to 
require  a  separate  statement  of  matters  constituting  an  entire  trans- 
action would  lead  to  great  and  tedious  prolixity. 

The  reason  for  the  decision  in  Wray  v.  Pennsylvania  P,  P.  Co. 
(19  N.  T.  St.  Repr.  53)  was  therein  stated  to  be  "  It  is  very  doubtful 
whether  under  the  decisions  in  Fisher  v.  The  N.  Y.  Central  P,  P. 
Co.*  46  N.  Y.  644 ;  Foote  v.  Same.f  50  id.  693 ;  and  Parker  v.  Same^X 
^1  id.  655,  the  plaintiff  would  be  entitled  to  recover  more  than  one 
penalty  for  the  alleged  violations  of  the  act,  all  committed  prior  to 
the  commencement  of  this  action.  If  so  the  defendant  has  a  right 
to  have  the  several  alleged  causes  of  action  definitely  set  forth  so 
that  it  may  demur  thereto  or  move  for  such  other  relief  in  respect 
to  the  same  as  the  law  entitles  it  to." 

No  such  reason  exists  in  this  case.    The  plaintiff  claims  that  tho 
violation  consisted  of  a  single  sale  and  insists  that  the  complaint 

*  Fisher  v.  If.  T.  C.  A  K  R.  B.  R.  Co,  jFbotey.  iV.  T  C,  AH.  R  R  R  €h. 

tBarker  v.  N.  T.  C.  dh  H.  R.  R.  R.  Co. 
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should  be  so  construed.  The  complaint  is  loosely  drawn,  but  from 
it  we  conclude  that  the  plaintiff  intended  to  allege  but  one  exposure 
for  sale,  offering  for  sale,  and  sale  of  one  quantity  of  milk  consisting 
of  five  packages.  Whether  such  sale,  if  established,  would  entitle 
the  plaintiff  to  one  or  several  penalties,  will  depend  upon  the  proof. 
The  order  should  be  affirmed,  with  ten  dollare  costs  and 
disbursements. 

Pabkix,  p.  J.,  Chestes  and  Houqhton,  JJ.,  concurred  on  the 
ground  tliat  there  is  but  a  single  cause  of  action  alleged  in  the  com- 
plaint for  a  single  violation  of  the  statute  under  which  only  one 
penalty  can  be  recovered ;  Smith,  J.,  dissented. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  op  the  State  op  New  York  ex  rel.  Essex  County, 
N.  Y.,  Eelator,  v.  Nathan  L.  Millek,  Comptroller  of  the 
State  of  New  York,  Respondent. 

JStatute  of  LimitaiioM — it  appUe*  to  a  proceeding  by  a  eoutUy  to  compel  the  Oomp- 
troOer  to  pay  to  the  county  the  extra  taxee  which  it  hat  been  compelled  to  pay 
beeauee  of  land  held  therein  by  certain  raihoade  having  been  exempted  from 
taxation. 

In  1857  and  thereftfter  the  Legislature  passed  various  statutes  exempting  certain 
railroad  corporations  owning  lands  in  Essex  county  from  taxation  thereon. 
These  exemptions  continued  until  September  12,  1883.  The  railroad  was  not 
constructed  in  Essex  county  and  that  county  received  no  benefits  from  the 
privileges  and  exemptions  granted  to  the  railroad  corporations. 

In  1882  the  Legislature  passed  a  statute  (Chap.  225)  requiring  the  Comptroller  to 
repay  to  the  county  of  Essex  the  extra  taxes  which  it  had  been  compelled  to 
pay  by  reason  of  the  exemptions  granted  to  the  railroad  corporations. 

In  1868  a  similar  statute  (Chap.  855)  was  passed.  The  act  of  1868  was  amended 
from  time  to  time  so  as  to  include  the  entire  period  covered  by  the  exemptions. 

The  county  of  Essex  presented  a  claim  under  chapter  225  of  the  Laws  of  1862, 
which  was  allowed  on  July  80,  1862,  but  until  1901  it  made  no  further  attempt 
to  enforce  its  rights  under  the  statutes  in  question.  In  1901,  by  chapter  315  of 
the  Laws  of  thai  year,  the  act  of  1868  was  further  amended  by  adding  thereto 
the  following  section: 

"  §  8.  The  account  herein  provided  for  shall  be  stated  by  the  Comptroller,  on 
4>r  before  January  first,  nineteen  hundred  and  two,  and  shall  include  such  taxes  as 
App.  Div.— Vol.  LXXXV.        10 
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may  have  been  lost  by  the  failure  of  the  treasurer  of  these  respective  countiea 
to  return  the  same  during  the  period  of  exemption  mentioned  in  the  aforesaid 
acts,  provided,  however,  that  such  statement  shall  be  made  to  such  counties  aa 
shall,  on  or  before  August  first,  nineteen  hundred  and  one,  file  with  the  Gomp- 
troller  a  statement  of  all  taxes  claimed  to  be  lost  as  herein  mentioned,  and  a 
failure  to  do  so  on  the  part  of  any  such  county  shall  exclude  it  from  th& 
provisions  of  this  act." 

July  81,  1901,  the  county  of  Essex  filed  a  claim  for  reimbursement  for  the  loss 
occasioned  by  the  exemption  of  the  railroad  lands. 

Eeld,  that  a  tribunal  in  which  the  county's  claim  for  reimbursement  could  be 
determined  and  enforced  had  existed  for  the  period  limited  by  the  Statute  of 
Limitations  for  the  commencement  of  an  action  or  proceeding  to  enforce  an 
equitable  claim  between  the  citizen  and  the  State,  and  that,  as  the  claim  had 
not  been  presented  until  after  the  expiration  of  such  period,  the  Comptroller 
was  prohibited  from  allowing  the  claim  by  section  6  of  article  7  of  the  Con- 
stitution, which  provides:  "Neither  the  Legislature,  canal  board,  nor  any 
person  or  persons  acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  which,  as  between  citizens  of  the  State,  would  be  barred  by  lapse  of 
time." 

Cebtiobabi  issued  out  of  the  Supreme  Court  and  attested  on  the 
26th  day  of  April,  1902,  directed  to  Nathan  L.  Miller,  Comptroller 
of  the  State  of  New  York,  commanding  him  to  certify  and  return  to 
the  office  of  the  clerk  of  the  county  of  Albany  all  and  singular  ki& 
proceedings,  decisions  and  actions  in  refusing  to  allow  the  claim  of 
Essex  county  filed  with  him  July  31, 1901. 

The  relator  is  a  municipal  corporation  and  one  of  the  political 
divisions  of  the  State  of  New  York. 

The  Sacketts  Harbor  and  Saratoga  Eailroad  Company  was 
organized  pursuant  to  a  special  act  of  the  Legislature  (Laws  of  1848^ 
chap.  207).  Said  railroad  company  obtained  the  rights,  powers 
and  privileges  stated  in  an  act  entitled,  ^'  An  act  to  authorise  the 
formation  of  itulroad  corporations  "  (Laws  of  1848,  chap.  140),  and 
the  special  rights,  powers  and  privileges  stated  in  said  special  act, 
and  the  modifications  and  extensions  thereof  contained  in  subse- 
quent acts.  (Laws  of  1851,  chap.  72;  Laws  of  1853,  chap.  244; 
Laws  of  1855,  chap.  122 ;  Laws  of  1857,  chaps.  98  and  280  ;  Laws 
of  1860,  chap.  37;  Laws  of  1861,  chap.  45 ;  Laws  of  1862,  chap.  90.) 

Among  the  special  powers  and  privileges  granted  to  said  company 
was  the  pre-emption  right  of  selecting  and  purchasing  any  quantity 
of  land  not  exceeding  250,000  acres  from  lands  belonging  to  the 
State  in  the  counties  of  Herkimer  and  Hamilton.     Said  company 
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was  anthorized  to  constrnct  and  maintaiD  a  railroad  on  the  most 
eligible  and  direct  route  from  Sacketts  Harbor  to  Carthage,  in  the 
county  of  Jefferson,  and  from  Carthage  to  the  most  convenient  point 
of  connection  with  the  Saratoga  and  Schenectady  Eailroad,  in  the 
connty  of  Saratoga,  and  also  to  construct  and  maintain  certain 
branch  roads  and  to  effect  certain  other  connections. 

By  said  chapter  280,  Laws  of  1857,  the  name  of  said  company  was 
changed  to  the  Lake  Ontario  and  Hudson  River  Railroad  Company, 
and  on  August  11,  I860  (see  Laws  of  1861,  chap.  45)  the  Adiron- 
dac  Estate  and  Railroad  Company  was  organized  as  provided  by 
chapter  37,  Laws  of  1860,  to  take  the  rights,  privileges,  franchises, 
etc,  of  said  Lake  Ontario  and  Hudson  River  Railroad  Company. 

Previous  to  1857  the  proposed  railroad  was  located  from  Carthage 
to  Saratoga,  and  as  so  located,  passed  through  the  westtsrly  part  of 
Essex  county.  In  and  prior  to  1857  the  Sacketts  Harbor  and  Sara- 
toga Railroad  Company  acquired  the  title  to  about  140,000  acres  of 
land  in  Essex  county.  On  the  13th  day  of  March,  1857,  chapter  98 
of  the  Laws  of  1857  was  passed,  which  provides : 

^  Sbction  1.  From  and  after  the  passage  of  tliis  act  the  lands  of 
the  corporation  '  The  Sacketts  Harbor  and  Saratoga  Railroad  Com- 
pany,' by  whatever  name  the  said  corporation  may  hereafter  he 
lawfully  called,  or  which  it  shall  hereafter  acquire  on  existing  con- 
tracts, or  existing  pre-emption  rights,  shall  be  free  and  exempt  from 
all  taxation  until  the  twelfth  day  of  September,  one  thousand  eight 
hundred  and  seventy-nine ;  but  this  section  shall  not  apply  to  the 
road-bed  or  track,  nor  to  lands  occupied  or  used  for  structures  neces- 
sary to  the  working  of  its  road,  nor  to  any  lands  after  the  same  shall 
have  been  sold  by  said  corporation." 

Chapter  236  of  the  Laws  of  1863  authorized  tlie  formation  of  a 
railroad  corporation  '^  for  the  purpose  of  constructing  and  operating 
a  railroad  from  some  point  in  the  county  of  Saratoga  up  and  along 
the  valley  of  the  upper  Hudson  into  the  wilderness,  in  the  northern 
part  of  this  State,"  and  it  further  provided  that  when  formed  it 
might  purchase,  take  and  hold  lands  to  the  amount  of  1,000,000 
acres  in  said  wilderness,  and  also  that  "  all  of  said  lands  shall  be 
free  and  exempt  from  all  taxation  until  the  twelfth  day  of  Septem- 
ber, eighteen  hundred  and  eighty-three ; "  also,  that  ^'  nothing  in 
this  act  contained  shall  be  construed  to  make  the  State  liable  to  pay 
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any  coanty,  town,  school  or  highway  tax  upon  any  of  said  landB 
hereby  exempted  from  taxation." 

A  corporation  was  formed  pursuant  to  the  General  Eailroad  Act 
(Laws  of  1850,  chap.  140)  and  said  act  of  1863  called  the  <^  Adiron- 
dack Company."  (See  Laws  of  1865,  chap.  60.)  The  riglits  and 
privileges  of  the  Adirondack  Company  were  modified  and  extended 
by  said  chapter  60,  Laws  of  1865,  and  also  by  chapter  250,  Laws  of 
1865 ;  chapters  718  and  850,  Laws  of  1868;  chapter  857,  Laws  of 
1871 ;  chapter  864,  Laws  of  1872,  and  chapter  695,  Laws  of  1873. 

The  said  Adirondack  Company  acquired  all  the  lands,  rightSy 
franchises,  privileges  and  property  of  said  other  companies  in 
Essex  county. 

The  exemptions  from  taxation  were  not  extended  beyond  Sep- 
tember 12, 1883.  The  relator  seeks  to  obtain  from  the  treasury  of 
the  State  the  amount  which  it  alleges  is  due  it  under  chapter  355  of 
the  Laws  of  1868,  and  the  acts  amendatory  thereof,  relating  to 
taxes  on  non-resident  lands,  mentioned  in  said  acts,  relating  to  the 
real  property  of  said  companies. 

On  July  31, 1901,  the  relator  filed  with  the  defendant  a  state- 
ment of  all  taxes  claimed  by  it  under  said  acts,  and  on  December 
31,  1901,  the  defendant  wholly  rejected  the  same  and  refused  to 
state  said  account.  This  writ  is  to  review  said  determination  of  the 
defendant.     Further  facts  appear  in  the  opinion. 

Frank  Z.  Bell  and  Lewis  E.  Carr^  for  tlie  relator. 

John  Cunn^eUj  Attomey-Oeneral^  and  William  H.  Woody  for  the 
respondent. 

Chase,  J. : 

That  the  acts  relating  to  the  several  railroad  companies,  including 
those  exempting  their  lands  from  taxation,  have  resulted  in  a  wrong 
to  Essex  county  and  the  inhabitants  thereof,  cannot  reasonably  be 
denied.  The  acts  were  undoubtedly  passed  upon  the  theory  that  a 
railroad  could  not  be  built  upon  the  route  in  said  acts  proposed 
without  special  aid,  and  that  if  a  railroad  should  be  there  con- 
structed it  would  result  in  a  great  benefit  to  the  localities  traversed 
by  it  and  also  to  the  State  at  large  in  the  development  of  its 
resources  and  in  the  sale  of  its  wild  lands. 
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It  may  then  have  been  aflsamed  that  if  the  railroad  should  be 
bnilt  as  proposed  the  exemption  from  taxes  for  a  limited  time  of  the 
lands  acquired  by  the  company,  other  than  for  its  roadbed  or  track 
and  for  structures  necessary  for  the  working  of  its  road,  would 
take  very  little,  if  any,  from  the  lands  that  would  be  taxable,  if  the 
railroad  should  not  be  constructed. 

If  the  railroad  as  originally  contemplated  had  been  constructed 
and  operated  the  net  result  of  all  of  said  legislation  might  not  have 
been  injurious  to  said  county  and  the  owners  of  taxable  lands 
therein,  but  unfortunately  for  Essex  county  the  railroad  was  not 
constructed  in  its  territory,  and  it  seems  now  to  be  conceded  that 
the  county  and  its  inhabitants  have  not  received  any  benefit  from 
the  privileges  and  exemptions  granted  to  said  companies. 

The  power  of  the  State  to  authorize  the  payment  from  the  treas- 
ury of  the  State  to  a  county  to  reimburse  it  for  loss  occasioned  by 
reason  of  a  portion  of  its  lands  being  exempt  from  taxation  under 
the  circumstances  here  disclosed  is  not  disputed. 

In  Cayuga  Cawrdy  v.  State  (153  N.  Y.  279,  287)  the  court,  in  dis- 
cussing a  claim  presented  against  the  State  for  moneys  expended  in 
the  trials  of  convicts  for  crimes  committed  in  a  State's  prison  in  said 
county,  say :.  "  It  is  clearly  within  the  scope  of  legislative  power  to 
rectify  wrongs  of  this  character,  and  if,  in  the  opinion  of  the  Legis- 
lature, one  county  or  political  division  has  been  compelled  to  bear 
more  than  its  proper  share  of  taxation,  or  taxes  have  been  locally 
assessed  and  paid,  which  in  equity  should  have  been  charged  upon 
the  whole  State,  there  can  be  no  doubt  that,  in  the  absence  of  con- 
stitutional limitation,  the  Legislature  may  remedy  the  injustice  and 
direct  reimbursement  out  of  the  treasury  of  the  State." 

The  defendant  insists,  however,  that  the  relator's  claim  cannot  be 
allowed  because  such  equitable  claim  as  between  citizens  of  the 
State  would  be  barred  by  lapse  of  time. 

The  State  Constitution  (Art.  7,  §  6)  provides:  "Neither  the 
Legislature,  canal  board,  nor  any  person  or  persons  acting  in  behalf 
of  die  State,  shall  audit,  allow  or  pay  any  claim  which,  as  between 
citizens  of  the  State,  would  be  barred  by  lapse  of  time.  This  pro- 
vision shall  not  be  construed  to  repeal  any  statute  fixing  the  time 
within  which  claims  shall  be  presented  or  allowed,  nor  shall  it 
extend    to  any  claims  duly  presented  within  the  time  allowed 
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by  law  and  proseouted  with  due  diligence  from  the  time  of  such 
presentment.    ♦    ♦    *" 

The  exemptions  from  taxation  which  the  relator  asserts  created 
an  equitable  claim  against  the  State  in  its  favor  commenced  about 
forty-five  years  prior  to  the  time  when  the  relator  filed  its  claim 
with  the  defendant  and  expired  about  nineteen  years  prior  thereto. 
The  Statute  of  Limitations,  however,  only  applies  from  the  time 
when  an  action  or  proceeding  to  enforce  the  right  asserted  may  be 
commenced.  If  a  tribunal  has  existed  before  which  the  relator's 
claim  could  have  been  determined  and  enforced  for  the  limits 
time  stated  in  our  Statute  of  Limitations,  in  which  an  action  or 
proceeding  must  be  commenced  upon  an  equitable  claim  between 
citizens  of  the  State,  then  the  Comptroller  is  constitutionally  pro- 
hibited from  allowing  or  paying  the  claim  of  the  relator. 

By  chapter  225,  Laws  of  1862,  it  is  provided :  "  SBorioir  1.  The 
Comptroller  of  the  State  of  New  York  is  hereby  authorized  and 
directed  in  his  statement  and  settlement  of  the  accounts  of  non-resi- 
dent taxes  returned  from  the  counties  of  Essex  and  Warren  as  non- 
resident, and  of  the  State  tax  apportioned  on  and  charged  to  said 
county,*  to  credit  the  treasurers  of  said  counties  of  Essex  and  War- 
ren with  the  amount  of  all  taxes  heretofore  rejected  by  the  Comp- 
troller from  the  non-resident  taxes  returned  as  unpaid  for  the 
years  eighteen  hundred  and  fifty-seven,  eighteen  hundred  and  fifty- 
eight,  eighteen  hundred  and  fifty-nine  and  eighteen  hundred  and 
sixty,  which  were  so  rejected  on  the  ground  that  the  same  were 
exempt  from  taxation  by  the  provisions  of  an  act  entitled,  ^  An  act 
exempting  the  land  of  the  Sackett's  Harbor  and  Saratoga  KailiX)ad 
Company  from  taxation  until  the  sale  of  the  same  or  the  maturity 
of  their  bonds,'  passed  March  thirteenth,  eighteen  hundred  and 
fifty-seven,  or  of  an  act  entitled  ^  An  act  to  facilitate  the  completion 
of  the  Lake  Ontario  and  Hudson  Eiver  Bailroad,'  passed  February 
eighteenth,  eighteen  hundred  and  sixty,  or  of  both  of  said  acts,  and 
to  cause  any  amount  that  may  be  found  due  to  said  treasurers  of  said 
counties  of  Essex  and  Warren  after  such  credit,  and  after  stating 
the  account  of  said  counties  of  Essex  and  Warren,  as  in  other 
respects  provided  by  law,  to  be  paid  to  the  treasurer  of  said  counties 
of  Essex  and  Warren,  out  of  the  treasury  of  this  State. 
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^  §  3.  The  Comptroller  shall  hereafter  in  his  annual  statementB 
or  settlements  of  the  account  of  non-resident  taxes  returned  from 
the  counties  of  Essex  and  Warren  as  unpaid,  not  reject  or  disallow 
-any  part  of  said  taxes  so  returned  on  the  ground  that  the  lands  on 
which  the  same  are  assessed  are  exempt  from  taxation  under  the 
justs  above  named  in  the  first  section  of  this  act,  or  either  of  them  ; 
but  if  said  taxes  are  in  other  respects  legally  assessed  and  returned 
Jis  unpaidy  he  shall  admit  and  allow  the  same  to  the  credit  of  said 
treasurers  of  said  counties  of  Essex  and  Warren." 

Bj  chapter  355  of  the  Laws  of  1868  it  is  provided :  "  SEonoN  1. 
The  Comptroller  of  this  State  is  hereby  authorized  and  required  to 
state  an  account  with  the  treasurers  of  the  counties  of  Hamilton, 
Warren  and  Essex,  in  which  he  shall  credit  said  treasurers  with  the 
non-resident  taxes,  including  the  State  tax  apportioned  to  said 
<eoanties  from  and  including  the  year  one  thousand  eight  hundred 
and  sixty  to  and  including  the  year  one  thousand  eight  hundred  and 
sixty-seven,  which  were  rejected,  canceled  or  disallowed  under 
the  provisions  of  chapter*  ninety-eight  and  two  hundred  and  eighty 
of  the  laws  of  eighteen  hundred  and  fifty-seven  or  of  the  acts 
supplementary  thereto,  or  amendatory  thereof,  and  of  chapter  two 
hundred  and  thirty-six  of  the  laws  of  eighteen  hundred  and  sixty- 
three  and  the  acts  supplementary  thereto  or  amendatory  thereof. 
Any  amount  which  shall  be  found  due  upon  such  stated  account, 
shall  be  paid  to  said  counties  respectively  out  of  the  treasury  of 
this  State. 

^  §  2.  The  Comptroller,  in  his  annual  statement  and  settlement 
of  the  non-resident  taxes,  returned  from  the  counties  of  Hamilton, 
Warren  and  Essex  as  unpaid,  shall  not  hereafter  reject,  cancel  or 
disallow  any  part  of  said  taxes  so  returned  on  the  ground  that  the 
lands  on  which  the  same  are  assessed  are  exempt  from  taxation 
under  the  acts  named  in  the  foregoing  section  of  this  act  or  any  of 
them ;  but  if  said  taxes  are  in  other  respects  legally  assessed,  he 
shall  admit  the  same  to  the  credit  of  said  counties  of  Hamilton, 
Warren  and  Essex." 

Said  act  of  1868  was  amended  by  chapter  487  of  the  Laws  of 
1870  by  including  therein  the  counties  of  Franklin  and  Clinton,  and 
by  changing  the  time  from  which  the  Comptroller  was  authorized 

*8ie. 
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and  required  to  state  the  account  from  the  year  1860  to  the  year 
1857,  and  also  by  including  therein  new  matter  as  follows :  "  And 
he  shall  also  credit  said  treasurers  in  said  account  with  the  amount 
of  the  non-resident  taxes  including  the  State  tax  from  which  the 
non-resident  lands  in  their  respective  counties  have  been  exempted 
by  the  aforesaid  acts;  such  amount  shall  be  computed  upon  an 
assumed  valuation  of  one  dollar  per  acre  and  at  the  rate  per  cent  of 
such  taxes  in  each  of  the  years  aforesaid  from  eighteen  hundred 
and  tifty-seven  to  eighteen  hundred  and  sixty-seven  inclusive." 

By  chapter  217  of  the  Laws  of  1889  said  act  of  1868  was  again 
amended  by  striking  therefrom  the  name  of  the  county  of  Clinton 
and  by  adding  to  the  time  for  which  the  Comptroller  was  directed  to 
credit  the  treasurer  of  the  relator  for  non-resident  taxes,  the  worda 
^'  And  from  and  including  the  year  one  thousand  eight  hundred  and 
sixty-eight  to  one  thousand  eight  hundred  and  eighty-three  inclusive.'^ 

By  chapter  515  of  the  Laws  of  1901  there  was  added  to  said  act 
of  1868,  as  amended,  another  section  as  follows :  ^^  §  3.  The  account 
herein  provided  for  shall  be  stated  by  the  Comptroller,  on  or  before 
January  first,  nineteen  hundred  and  two,  and  shall  include  such 
taxes  as  may  have  been  lost  by  the  failure  of  the  treasurer  of  these 
respective  counties  to  return  the  same  during  the  period  of  exemp- 
tion mentioned  in  the  aforesaid  acts,  provided,  however,  that  such 
statement  shall  be  made  to  such  counties  as  shall,  on  or  before  August 
first,  nineteen  hundred  and  one,  file  with  the  Comptroller  a  statement 
of  all  taxes  claimed  to  be  lost  as  herein  mentioned,  and  a  failure  t<> 
do  so  on  the  part  of  any  such  county  shall  exclude  it  from  the  pro- 
visions of  this  act." 

Neither  of  the  acts  relating  to  the  statement  of  such  account 
has  ever  been  expressly  repealed,  and,  so  far  as  they  give  to  the 
relator  more  than  one  remedy,  such  remedies  are  cumulative  and 
not  exclusive. 

Under  chapter  225  of  the  Laws  of  1862  the  relator  presented  to 
the  Comptroller  a  claim  which  was  allowed  July  30,  1862,  at 
$4,725.45  and  credited  to  said  county,  but  no  further  claim  has  ever 
been  presented  by  the  relator  under  either  of  said  acts  prior  to  the 
claim  now  under  consideration,  and  no  otiier  proceeding  of  any  kind 
has  ever  been  brought  to  enforce  the  rights  of  the  relator  under 
either  of  said  acts,  or  to  compel  the  Comptroller  or  the  treasurer  o£ 
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add  county  to  perform  the  duties  devolving  npon  them  respectively^ 
by  virtue  of  eaid  acts  or  either  of  them. 

It  is  stated  in  the  relator's  petition  that  after  the  passage  of  chap- 
ter 855,  Laws  of  1868,  the  relator  "  retamed  to  the  said  Comp- 
troller many  of  the  taxes  which  should  have  been  assessed  upon  said 
lands  previous  to  the  year  1867,  and  also  thereafter  did  assess  such 
lands,  or  most  of  them,  and  returned  them  to  the  Comptroller  as 
unpaid  taxes,  or  taxes  upon  lands  of  non-residents,  and  said  Comp- 
troller rejected,  cancelled  and  disallowed  all  of  the  same,  and  gave 
to  your  petitioner  no  credit  on  account  thereof,  except  in  a  few 
instances  and  for  small  amounts,  and  did  charge  back  to  your  peti- 
tioner the  whole  amount  of  taxes  so  rejected,  cancelled  and  disal- 
lowed. That  your  petitioner  pursued  the  course  of  assessing  such 
lands  and  returning  them  to  the  Comptroller  as  unpaid  taxes,  or 
taxes  upon  lands  of  non-residents,  during  all  of  the  time  the  same 
were  so  exempt  from  taxation,  and  in  each  instance  for  the  most 
part  the  Comptroller  rejected,  cancelled  and  disallowed  the  same 
and  charged  them  back  to  your  petitioner.  *  *  *  That  after 
the  passage  of  said  chapter  217,  Laws  of  1889,  your  petitioner, 
through  its  county  treasurer,  presented  and  returned  to  said  Comp- 
bt>ller  many  of  the  taxes  which  had  been  previously  rejected,  can- 
celled and  disallowed  upon  said  lands,  and  the  Comptroller  again 
either  cancelled  or  rejected  the  same,  or  failed  to  give  your 
petitioner  credit  therefor.  And  thereafter  your  petitioner  con- 
tinned  to  return  to  the  Comptroller  the  taxes  assessed  upon  said 
lands,  as  it  was  authorized  to  do  under  chapter  355,  Laws  of  1868, 
and  said  Comptroller  did  reject,  cancel  and  disallow  the  same,  and 
charged  them  back  to  your  petitioner,  and  continued  so  to  do  while 
said  lands  remained  free  and  exempt  from  taxation." 

Chapter  225  of  the  Laws  of  1862,  as  well  as  chapter  855  of  the 
Laws  of  1868  and  the  amendments  thereto,  expressly  recognized 
assessments  actually  made  on  said  lands  so  exempt  from  taxation. 
So  far  as  the  assessments  were  actually  made  and  returned  to  the 
Comptroller  as  unpaid  there  has  been  at  all  times  not  only  express 
authority  in  the  Comptroller  to  state  the  account  thereof  with  the 
relator,  but  it  was  made  his  duty  so  to  state  said  account  and  to 
credit  the  treasurer  of  Essex  county  with  the  amount  of  such 
unpaid  non-resident  taxes.     If  assessments  were  actually  made  from 
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time  to  time  oa  some  of  said  lands  that  were  not  properly  retamed 
as  unpaid  it  was  the  fault  of  the  county  treasurer  of  said  county  in 
not  performing  his  duty  as  required  bylaw.  By  chapter  355  of  the 
Laws  of  1868,  as  amended  by  chapter  487  of  the  Laws  of  1870  and 
<shapter  217  of  the  Laws  of  1889,  the  amount  which  would  have 
been  obtained  for  taxes  from  lands  so  exempt  from  taxation  and  not 
assessed  had  the  same  been  assessed  and  collected  is  expressly  pro- 
vided for  by  authorizing  and  requiring  the  Comptroller  to  credit  the 
treasurer  of  the  county  with  the  same  "  computed  upon  an  assumed 
valuation  of  one  dollar  per  acre  and  at  the  rate  per  cent  of  such 
taxes  in  each  of  the  years." 

It  thus  appears  that  if  public  ofScers  expressly  charged  with  well- 
defined  duties  had  performed  such  duties  the  relator  would  from 
year  to  year  have  been  credited  with  tlie  full  amount  of  any  equi- 
table claim  that  it  had  by  reason  of  said  exemptions. 

The  courts  have,  at  all  times,  been  open  to  protect  the  relator  in 
compelling  such  public  officers  to  perform  the  duties  expressly 
devolved  upon  them. 

We  are  of  the  opinion  therefore,  that  the  determination  of  the 
Comptroller  that  the  claim  of  the  relator  is  barred  by  lapse  of 
time  is  right,  and  that  it  should  be  confirmed,  with  fifty  dollars  costs 
Slid  disbursements. 

All  concurred. 

Determination  of  the  Comptroller  confirmed,  with  fifty  dollars 
•costs  and  disbursements. 


C/HABLEs  F.  Ybeder,  as  Receiver  of  the  Hobstmann  LtniBEB  Com- 
pany, Respondent,  v.  Chablbs  F.  Hobstmann  and  Others^ 
Appellants. 

JSpedfie  peiformanee—an  oral  agreement  to  give  a  lease  for  twenty  yeare  to  a  eorpo- 
ration  made  by  its  president,  the  contract  owner  of  the  land — epee^fioaUy  eitforeed 
against  his  children  to  whom  he  caused  the  property  to  be  conveyed, 

Charles  F.  Horstmann,  who,  with  a  number  of  others,  had  agreed  to  associate 
themselves  in  the  conduct  of  a  lumber  business,  entered  into  a  contract  for 
the  purchase  of  a  parcel  of  real  estate  upon  which  the  business  should  be  con- 
ducted and  paid  $500  on  account  of  the  purchase  price,  which  was  |8,000l 
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Subsequently  a  corporatioii  was  organized  and  Horatmann  agreed  that  he 
would  lease  the  land  to  the  corporation  for  a  period  of  twenty  years  at  six  per 
cent  on  his  inyestment.  Hontmann  was  elected  president  of  the  corporation 
and  at  a  meeting,  at  which  all  of  the  incorporaton»  including  Horstmann,  were 
present,  a  resolution  was  duly  passed  to  the  effect  that  the  corporation  leased 
the  property  from  Horatmann  for  ten  years,  with  a  privilege  of  ten  more,  at 
the  iBte  of  1480  per  year,  being  six  per  cent  on  the  investment  of  tS,000  and 
that  the  corporation  would  erect  the  necessary  buildings  thereon. 

The  corporation  entered  into  possession  of  the  real  estate,  filled  it  in  and  erected 
buildings  and  installed  machinery  thereon  at  an  expense  of  $47,000.  After  the 
expenditure  of  this  sum  the  premises  were,  at  the  instance  of  Horstmann,  con- 
veyed by  the  vendor  to  one  of  Horstmann's  daughters.  She  subsequently 
conveyed  an  undivided  one-half  interest  in  the  property  to  her  sister.  Subse- 
quently Horstmann  procured  the  buildings  on  the  property  to  be  insured  in 
the  name  of  the  corporation  and  caused  a  statement  to  be  inserted  in  the  policy 
to  the  effect  that  the  insured  buildings  stood  on  leased  land. 

Thereafter,  at  a  meeting  of  the  creditors  of  the  corporation,  an  agreement,  signed 
by  Horstmann,  was  entered  into  extending  the  time  for  the  payment  of  the 
corporation's  indebtedness.  Tliis  agreement  contained  the  following  clause: 
"It  is  especially  understood  and  agreed,  however,  that  the  above  provisions 
are  null  and  void  unless  Charles  Horstmann,  a  member  of  said  corporation, 
shall  give,  or  cause  to  be  given,  a  lease  to  said  corporation  of  the  lands  and 
buildings  occupied  by  said  corporation  for  the  period  of  ten  years  with  the 
privilege  of  ten  more  at  the  now  existing  rental  which  the  said  Horstmann 
agreed  to  do  at  once.  *  «  «  The  consideration  of  the  above  provisions  is 
the  giving  or  the  causing  of  said  lease  to  be  given  by  said  Horstmann,  ?ie  Aoo- 
t'fi^  originally  agreed  to  give  said  leaee  to  said  corporation." 

The  lease,  not  having  been  executed,  the  directors  of  the  corporation  began  a 
proceeding  for  its  voluntary  dissolution,  and  the  receiver  appointed  in  that 
proceeding  instituted  an  action  to  compel  specific  performance  of  the  agree- 
ment to  execute  the  lease. 

Mdd,  that  the  contract  made  between  Horstmann  and  the  corporation  was  bind- 
ing upon  him; 

That  a  director  or  officer  of  a  corporation  is  not  precluded  from  entering  into 
contracts  with  it  for  his  personal  benefit,  where  the  rights  of  the  corporation 
are  fully  protected; 

That  such  contracts,  especially  where  the  corporation  is  represented  by  a 
majority  of  the  directors,  exclusive  of  the  party  interested,  are  not  void,  but 
are  aimply  voidable  at  the  suit  of  the  corporation  or  persons  claiming  through  it; 

That,  although  section  224  of  the  Real  Property  Law  (Laws  of  1896,  chap.  547) 
provides  that  an  oral  lease  of  real  property  for  a  longer  period  than  one  year  is 
void,  the  corporation  having  entered  into  and  remained  in  the  exclusive  posses- 
sion of  the  property  and  having  expended  large  sums  of  money  in  permanent 
and  substantial  improvements  upon  the  faith  of  the  oral  agreement,  the  court 
had  power,  under  section  284  of  the  Real  Property  Law,  to  direct  the  specific 
performance  of  such  agreement; 
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That,  fts  it  appeared  that  Hor8tmaxm*s  daughters  took  title,  with  full  knowledge 
of  the  expenditures  made  upon  the  property  by  the  corporation,  and  with  the 
understanding  that  the  corporation  was  to  have  a  lease  of  the  property,  they 
were  bound  to  carry  out  the  agreement  made  by  Horstmann  with  the  corpcwa- 
tion,  notwithstanding  that  one  of  them  was  an  infant. 

Appeal  by  the  defendants,  Charles  F.  Horstmann  and  others^ 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Schenectady  on 
the  29th  day  of  December,  1902,  upon  the  decision  of  the  court, 
rendered  after  a  trial  before  the  court  without  a  jury  at  the  Schenec- 
tady Trial  Term,  directing  the  specific  performance  of  a  contract  for 
the  lease  of  real  property. 

John  D.  Miller  J  Jacob  W.  Clute  and  Everett  Smithy  for  the 
appellants. 

Edwin  C.  Anffle^  for  the  respondent. 

Chase,  J. : 

In  April,  1901,  the  defendant  Charles  F.  Horstmann  and  others, 
in  contemplation  of  associating  together  in  a  lumber  business  in  the 
city  of  Schenectady,  had  frequent  meetings  and  discussed  the  place 
in  which  to  locate  the  business,  the  construction  of  the  buildings 
and  other  details.  Different  pieces  of  real  property  on  which  to 
locate  the  business  were  examined,  and  said  Horstmann  for  several 
days  negotiated  for  the  real  property  described  in  the  complaint, 
and  from  time  to  time  talked  with  his  associates  in  relation  thereto. 
A  few  days  after,  he  informed  his  associates  that  he  had  entered 
into  a  contract  to  purchase  the  property  for  $8,000  and  that  he  had 
paid  $600  thereon.  In  the  latter  part  of  April  said  Horstmann 
and  the  four  others  associated  with  him  had  a  meeting  and  agreed 
upon  the  incorporation  of  a  company  to  take  the  property  and  con- 
duct the  business  contemplated,  and  also  upon  the  amount  of  stock 
that  each  should  subscribe  therein.  The  certificates  of  incorporar- 
tion  were  then  executed  and  they  were  at  once  duly  filed  and 
recorded.  Said  Horstmann  then  stated  that  he  had  purchased  the 
real  property  for  the  lumber  company  and  he  also  stated  that  he 
would  back  the  lumber  company,  if  necessary,  to  the  extent  of 
$60,000.  At  the  same  time,  one  of  the  incorporators,  in  the  presence 
of  the  others,  said  :  '^  Mr.  Horstmann,  I  understand  you  propoee  to 
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lease  this  laud  to  the  company  for  the  period  of  twenty  years  at  6 
per  cent  on  your  inyestment  ?  *'  And  Mr.  Horstmann  said,  "  Yes." 
After  the  incorporation  of  the  company  the  incorporators  met 
for  the  election  of  officers,  and  at  such  meeting  said  Horstmann  was 
elected  president.  The  minates  of  the  company  cannot  be  fonnd  by 
the  plaintiff,  but  it  appears  that  at  the  meeting  when  the  officers  were 
elected  and  when  all  the  incorporators  including  Horstmann  were 
present,  a  resolution  was  duly  passed  to  the  effect  that  the  company 
lease  the  property  in  question  of  Mr.  Horstmann  for  ten  years,  with 
the  privilege  of  ten  more,  at  the  rent  of  $480  per  year,  being  six  per 
cent  on  the  investment  of  $8,000,  and  the  company  agreed  to  erect 
the  necessary  buildings  thereon.  On  the  night  of  this  meeting 
HoiBtmann  said  to  one  of  the  incorporators  that  he  would  like  to 
take  the  title  of  the  real  property  in  the  name  of  his  daughters  and 
let  them  lease  to  the  corporation  for  the  period  of  twenty  years  at  a 
rental  of  $480  per  year,  which  he  said  would  be  a  little  pin  money 
for  them.  The  real  property  in  question  was  swampy  land ;  it  had  to 
be  filled  in,  and  the  company  entered  into  the  possession  thereof  and 
proceeded  to  do  the  necessary  filling  at  a  cost  to  it  of  about  $5,500. 
About  the  first  of  July  it  commenced  the  erection  of  the  buildings 
thereon  and  subsequently  the  machinery  was  placed  therein.  The 
buildings  so  erected  were  built  in  a  substantial  manner  upon  concrete 
foundations.  The  engine  room  was  of  brick,  thirty  by  sixty  feet, 
with  a  smokestack  sixty  feet  in  height ;  there  was  a  large  dry  kiln 
in  connection  therewith ;  the  other  buildings  consisted  of  one  sixty 
by  one  hundred  and  thirty  feet,  with  an  attachment  thirty  by  thirty- 
five  feet  and  a  shed  twenty  by  two  hundred  and  forty  feet.  They 
were  completed  between  the  Ist  and  6th  of  October,  1901.  The 
expenditure  by  the  company  on  said  real  property  amounted  to  about 
$47,000.  From  the  time  said  company  commenced  to  fill  said  land 
it  was  in  open  and  notorious  possession  thereof.  The  contract  made 
by  Horstmann  for  the  purchase  of  said  property  provided  that  a 
deed  should  be  delivered  and  the  money  paid  therefor  on  the  1st 
day  of  July,  1901.  In  the  latter  part  of  June  an  effort  was  made 
by  said  Horstmann  and  another  of  the  directors  of  the  company  to 
borrow  money  to  pay  the  balance  of  the  purchase  price  remaining 
impaid  for  the  land.  On  the  first  day  of  July,  the  money  having 
been  borrowed,  Horstmann  and  one  of  the  directors  went  to  the 
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office  of  the  attorneys  of  the  grantor  to  secure  the  deed,  and  a  deed 
was  produced  with  the  name  of  Charles  F.  Horstmann  therein  as 
grantee.  Horstmann  objected  to  paying  the  money  unless  the  deed 
contained  the  names  of  the  defendants  Nellie  Droege  and  Lena 
Horstmann,  his  daughters,  as  grantees.  The  deed  was  changed  and 
reacknowledged.  Horstmann  also  objected  to  the  form  of  the 
description  in  the  deed,  and  afterwards  that  was  changed.  There- 
after one  of  the  directors  went  to  a  savings  bank  in  Albany  for 
Horstmann  to  obtain  a  loan  on  the  property.  He  had  with  him  the 
deed  in  which  the  daughters  of  said  Horstmann  were  named  as  gran- 
tees. One  of  the  daughters  so  named  as  a  grantee  was  an  infant,  and 
on  the  seventeenth  day  of  September,when  the  loan  was  about  to  be 
made  by  said  bank,  the  name  of  the  infant  grantee  was  stricken 
from  the  deed,  and  it  was  again,  and  on  that  day,  reacknowledged 
by  the  gmntor  and  delivered,  and  on  the  20th  day  of  September, 
1901,  it  was  recorded  in  the  office  of  the  clerk  of  the  county  of 
Schenectady.  A  loan  to  Horstmann  of  $7,000  was  obtained  on  said 
property  from  said  bank  September  20, 1901,  and  immediately  there- 
after the  defendant  Droege  gave  to  the  defendant  Lena  Horstmann  a 
deed  of  an  undivided  one-half  interest  in  said  property.  On  the 
16th  day  of  November,  1901,  said  Horstmann  had  the  buildings  on 
said  property  insured  in  the  name  of  the  company,  and  caused 
to  be  inserted  in  the  policy  therefor  a  statement  as  follows : 
"  It  is  understood  that  the  buildings  above  insured  stand  on  leased 
land."  On  the  5th  day  of  February,  1902,  the  officers  of  the  com- 
pany being  unable  to  obtain  said  lease,  had  a  meeting  with  its  cred- 
itors, and  an  agreement  was  entered  into  extending  the  time  of  the 
payment  of  its  indebtedness,  which  agreement  was  also  signed  by 
said  Horstmann,  and  included  in  said  agreement  was  a  clause  as  fol- 
lows :  "  It  is  especially  understood  and  agreed,  however,  that  the 
above  provisions  are  null  and  void  unless  Charles  Horstmann,  a 
member  of  said  corporation,  shall  give,  or  cause  to  be  given,  a  lease 
to  said  corporation  of  the  lands  and  buildings  occupied  by  said  corpo- 
ration for  the  period  of  ten  years  with  the  privilege  of  ten  more  at  the 
now  existing.rental  which  the  said  Horstmann  agreed  to  do  at  oncc^'' 
Also,  "  The  consideration  of  the  above  provisions  is  the  giving  or 
the  causing  of  said  lease  to  be  given  by  said  Horstmann,  h^  having 
origvnaUy  agreed  to  give  said  lease  to  said  corporation.^^ 
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The  lease  not  having  been  given,  on  the  17th  day  of  February^ 
190S,  the  plaintiff  was  duly  appointed  receiver  of  said  company  in 
proceedings  instituted  by  a  majority  of  its  directors  for  a  voluntary 
disBolution  of  said  company. 

The  reason  for  said  Horstmann's  desire  to  have  the  title  of  said 
real  property  in  the  name  of  his  daughters  in  preference  to  taking- 
the  same  in  his  own  name  may  be  imagined  from  the  testimony  of 
his  wife,  with  whom  he  is  not  living,  in  which  she  says  he  told  her 
that  he  had  bought  the  real  property  in  question  on  the  twentieth 
of  April  for  the  lumber  business,  and  had  paid  $500  thereon  to  bind 
the  bargain.  And  that  in  June  ^^  he  asked  me  to  sign  off  the  deed 
from  the  lumber  yard  ;  he  said  he  wanted  to  give  that  property  to* 
lus  daughters.  1  said  I  was  satisfied.  I  said  I  wanted  to  know  first 
which  way  to  live.  He  did  not  provide  for  me.  A  couple  of  week» 
afterward  he  said  he  fixed  it  all  right  without  my  signature,  but 
that  it  cost  him  $30.  I  did  not  sign  it.  He  said  it  was  not  in  the 
eonnty  clerk's  office  yet,  so  he  could  fix  it  all  right  without  my  sign- 
ing, but  it  cost  him  $30." 

Horstmann,  when  he  entered  into  the  agreement  with  the  com- 
pany to  execute  to  it  a  lease,  had  an  interest  in  the  property  in  ques* 
tiou  under  the  contract  made  by  him  with  the  OMmer  for  a  convey- 
ance thereof.  He  then  not  only  had  it  in  his  power  to  obtain  the 
legal  title  to  the  property,  but  was  obligated  on  his  part  to  accept 
the  same  in  performance  of  the  conditions  of  his  contract  The 
contract  so  made  by  him  with  the  company  was  binding  upon  him» 
A  director  or  officer  of  a  corporation  is  not  precluded  from  entering^ 
into  contracts  with  it  for  his  personal  benefit  where  the  rights  of  the 
corporation  are  fully  protected.  It  is  well  settled  that  such  contracts, 
especially  where  the  corporation  is  represented  by  a  majority  of  the 
board  of  directors,  exclusive  of  the  party  interested,  are  not  void,, 
bat  merely  voidable  at  the  suit  of  the  corporation  or  persons  claim- 
ing through  it  (21  Am,  &  Eng.  Ency.  of  Law  [2d  ed.],  899.) 
The  appellants  insist  that  the  contract  cannot  be  enforced  for 
the  reason  that  a  lease  of  real  property  for  a  longer  period  than 
one  year  is  void,  unless  the  contract  or  some  note  or  memoran- 
dum thereof  expressing  the  consideration  is  in  writing  and  sub- 
scribed by  the  lessor.  (Beal  Prop.  Law  [Laws  of  1896,  chap^ 
457],  §  224.)     It  is,  however,  provided  by  section  234  of   the 
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Eeai  Property  Law  that  ^^  nothing  contain  3d  in  this  article  abridges 
the  powers  of  courts  of  equity  to  compel  the  specific  perform- 
ance of  agreements  in  cases  of  part  ^rformanoe."  The  company 
not  only  entered  into  possession  of  the  real  property  under  aaid 
^agreement  and  remained  in  the  exclusive  possession  thereof,  but 
expended  large  sums  of  money  in  permanent  and  substantial 
improvements.  Where  improvements  are  substantial  and  perma- 
nent in  cliaracter  and  are  such  as  would  not  have  been  made  except 
in  reliance  on  the  contract,  specific  performance  will  be  decreed. 
{Cooley  V.  LdbdeU^  153  N.  Y.  696.)  Where  the  circumstances  are 
peculiar  and  exceptional  {Dtmokd  v.  Dunokd,  141  id.  427)  and 
where  in  case  the  contract  is  not  carried  out  it  will  result  in  a  fraud 
upon  some  of  the  parties  to  the  contract,  equity  should  and  will 
lend  its  aid  to  defeat  the  fraud. 

Chancellor  Kbnt,  in  ParTckwrst  v.  Van  CorUamdt^y  Johns.  OL 
278),  said :  "  The  ground  of  the  relief  in  chancery  is  the  fraud  in 
permitting  a  parol  agreement  to  be  partly  executed  and  in  leading 
on  a  party  to  expend  money  in  the  melioration  of  the  estate  and 
then  to  withdraw  from  the  performance  of  the  contract." 

Where  a  contract  has  been  partly  performed  by  acts  which  are  | 
not  only  exclusively  referable  to  the  contract,  but  are  of  such  a  | 
nature  that  if  the  contract  should  not  be  performed  the  person  would  | 
be  practically  defrauded  by  reason  of  the  acts  which  he  had  done  in  I 
part  performance  of  the  contract,  and  in  reliance  upon  it,  specific 
performance  should  be  decreed.  {Everddl  v.  HiUj  58  App.  Div. 
151 ;  Canda  v.  Totten,  157  N.  Y.  281 ;  Quinn  v.  Quimiy  69  App. 
Div.  598.) 

Such  equitable  power  is  frequently  exercised.  ( Young  v.  Over- 
haugk,  145  N.  Y.  158 ;  LdbdM  v.  Ldbdell,  36  id.  327 ;  WenddL  v. 
Stone,  39  Hun,  382 ;  TrapTiagen  v.  Burt,  67  N.  Y.  30 ;  OHUbs  w 
Horton  loe  Cream  Co.,  61  App.  Div.  621 ;  Canda  v.  Totten,  supra) 

Where  there  has  been  part  performance  of  an  oral  agreement  to 
<;onvey  land  as  by  the  purchaser  entering  into  possession  and  erect- 
ing a  building  upon  it,  so  as  to  take  it  out  of  the  Statute  of  Frauds, 
the  assignee  of  the  agreement  may  maintain  an  action  for  its  specific 
performance  by  the  vendor.     {Dodge  v.  Miller,  81  Hun,  102.) 

A  recital  of  the  facts  herein  appeals  to  the  court  with  mucli  force 
ior  the  exercise  of  its  equitable  power  to  protect  the  rights  of  the 
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persons  interested  through  the  plaintiff.  The  defendants  Droege 
and  Lena  Horstmann  have  no  superior  equity.  They  are  not  in  a 
position  to  claim  that  the  title  ever  passed  from  their  grantor  prior 
to  September  17,  1901 ;  therefore,  substantially,  the  entire  expendi- 
ture made  by  the  company  on  the  real  property  in  question  was 
made  by  it  while  the  equitable  title  to  the  property  was  in  Horst- 
mann, and  such  expenditure  was  clearly  made  in  reliance  upon  the 
contract  with  Horstmann,  and  with  the  expectation  that  he  would 
in  good  faith  keep  said  contract  on  his  part.  The  defendant  Lena 
Horstmann  was  present  at  many  of  the  interviews  between  the  pro- 
moters of  the  company  when  the  organization  of  the  company,  the 
pnrchase  of  the  real  property  in  question  and  the  ultimate  leasing 
of  the  same  to  it  were  discussed,  and  the  defendants  Droege  and 
Lena  Horstmann  were  present  on  the  real  property  in  question 
from  time  to  time  when  the  same  was  being  prepared  for  the  build- 
ings, and  when  the  buildings  were  being  erected  and  the  machinery 
placed  therein.  They  took  whatever  title  they  have  to  the  prop- 
erty with  full  knowledge  of  the  expenditure  made  thereon  by  the 
company,  and  the  trial  court  has  found  that  they  took  such  title 
with  the  understanding  that  said  company  should  have  a  lease  of 
the  same  for  ten  years  with  the  right  to  renew  the  same  for  a 
further  term  of  ten  years,  which  finding  is  fully  supported  by  the 
pleadings  and  evidence. 

Where  the  specific  execution,  of  an  agreement  respecting  real 
property  will  be  decreed  between  the  parties,  it  will  be  decreed 
between  all  the  parties  claiming  under  them  in  privity  of  estate, 
nnless  other  controlling  equities  intervene.  (22  Am.  &  Eng.  Ency. 
of  Law  [1st  ed.],  934 ;  Murphy  v.  Whitney^  140  N.  Y.  641 ;  Hay  v. 
Knauth^  169  id.  298 ;  Oage  v.  Gage^  13  App.  Div.  665.) 

Infants  and  their  property  are  subject  to  the  inherent  original 
jurisdiction  of  equity.     (Pom.  Eq.  Juris.  §  1303.) 

"Whether  Horstmann  is  treated  as  the  agent  for  his  daughters  or 
as  the  assignee  to  them  of  the  contract  to  purchase,  they  are  equally 
bound  with  him  to  carry  out  the  agreement  made  by  him  with  the 
company. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 
App.  Div.— Yol.  LXXXV.        11 
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Thb  People  of  the  State  of  New  York  ex  rel.  Chables  F. 
Williams,  Kelator,  v.  John  T.  MoDonough,  as  Secretary  of  State 
of  the  State  of  New  York,  and  Others,  as  Members  of  and  Con- 
stituting the  Pbinting  Board  of  the  State  of  New  York,  and 
Albany  Evening  Union  Company,  Defendants. 

Atoard  of  the  contract  far  department  printing — determination  ae  to  which  bid  is 

the  lotoest. 

Prior  to  1901  contracts  for  the  department  printing  were  let  pursuant  to  section 
72  of  the  Executive  Law  (Laws  of  1892,  chap.  688,  as  amd.  by  Laws  of  1900, 
chap.  477).  April  28,  1901,  the  State  Printing  Law  (Laws  of  1901,  chap.  507), 
regulating,  among  other  things,  the  subject  of  department  printing,  became  a 
law.  Section  10  of  the  State  Printing  Law  defines  the  words  "circular,V 
''blank"  and  "pamphlet,"  which  were  not  defined  in  the  Executive  Law. 
The  definition  of  the  term  "blanks"  contained  in  the  State  Printing  Law 
Includes  a  large  portion  of  what  were  previously  called  "  circulars." 

The  Printing  Board,  when  advertising  for  proposals  for  the  department  printing- 
under  the  State  Printing  Law,  submitted  to  each  bidder  an  estimate  of  the 
work  done  during  the  preceding  year,  in  which  the  different  kinds  of  work 
were  stated  In  the  manner  in  which  they  had  been  designated  prior  to  the 
enactment  of  the  State  Printing  Law.  Jn  response  to  the  proposals,  the  party 
who  had  had  the  contract  during  the  previous  year,  submitted  an  unbalanced 
bid  which  was  very  high  for  **  blanks"  and  very  low  for  "  circulars."  Calcu- 
lating upon  the  basis  of  the  work  during  the  preceding  year  according  to  the 
manner  in  which  the  various  kinds  of  work  were  then  designated,  his  bid  was 
the  lowest,  but  calculating  the  work  done  during  the  preceding  year  according- 
to  the  definitions  contained  in  the  State  Printing  Law,  the  bid  was  not  the 
lowest. 

Held,  that  the  State  Printing  Board  was  justified  in  refusing  to  award  the  con- 
tract to  the  party  in  question. 

Certiobabi  issued  out  of  the  Supreme  Court  and  attested  on  the 
29tli  day  of  October,  1902,  directed  to  John  T.  McDonough,  as 
Secretary  of  State  of  the  State  of  New  York,  and  others,  as  mem- 
bers of  and  constituting  the  Printing  Board  of  the  State  of  New 
York,  commanding  them  to  certify  and  return  to  the  office  of 
the  clerk  of  the  county  of  Albany  all  and  singular  their  pro- 
ceedings, determinations  and  actions  had  in  the  matter  of  award- 
ing the  department  printing  to  the  Albany  Evening  Union 
Company. 
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Jfills  <&  Mwrphy  and  Lewis  E,  Carry  for  the  relator. 
J.  Newton  Fiero^  for  the  Albany  Evening  Union  Company, 

Chase,  J. : 

We  are  of  the  opinion  that  the  determination  of  the  Printing 
Board  in  awarding  the  department  printing  to  the  Albany  Evening 
Union  Company  should  be  confirmed  on  the  merits,  and  that  it  is 
unnecessary  to  consider  the  other  questions  discussed  by  counsel. 
The  State  Printing  Law  (Laws  of  1901,  chap.  507)  became  a  law 
April  23, 1901,  and  the  contract  with  the  Albany  Evening  Union 
Company  was  the  first  contract  for  the  department  printing  made 
nnder  that  law.  Prior  to  1901,  contracts  for  the  department  print- 
ing were  let  pursuant  to  section  72  of  the  Executive  Law  (Laws  of 
1892,  chap.  683,  as  amd.  by  Laws  of  1900,  chap.  477).  Under  the 
Executive  Law  the  words  "  circular,"  "  blank  "  and  "  pamphlet " 
were  not  defined,  but  under  the  State  Printing  Law  (§  10)  they  are 
defined.  About  June  1, 1902,  the  Printing  Board  duly  gave  notice  as 
required  by  law  that  until  July  2,  1902,  they  would  receive  sealed 
proposals  for  the  whole  of  the  department  printing  for  the  period 
commencing  on  the  20th  day  of  January,  1903,  and  ending  on  the 
30th  day  of  September,  1904,  which  notice  to  bidders  set  forth,  as 
near  as  might  be,  the  amount  of  work  which  was  performed  during 
the  preceding  year  of  the  various  kinds  called  for  by  the  proposal. 
The  Printing  Board  also  prepared  and  furnished  to  all  persons  desiring 
to  bid  for  the  department  printing,  blanks  for  proposals  or  bids  for 
such  printing  in  the  form  prescribed  by  said  section  10,  including 
therein  the  definitions  as  stated  in  said  section.  The  amount  of 
work  which  was  performed  during  the  preceding  year  of  the  various 
kinds  called  for  by  the  proposal  was  stated  according  to  the  way  in 
which  the  same  had  been  respectively  designated  prior  to  said  defi- 
nitions. Applying  said  definitions  in  determining  the  amount  of 
each  kind  of  work  to  be  done  materially  affected  the  number  of 
pieces  of  work  of  the  particular  kinds.  The  relator  is  the  person 
with  whom  the  last  preceding  contract  for  department  printing  was 
made,  and  he  was  familiar  with  the  work  that  hsrd  been  done  and 
the  manner  of  designating  the  same,  and  the  changes  effected  by 
counting  the  different  kinds  of  work  in  accordance  with  the  defini- 
tions contained  in  the  State  Printing  Law.     The  Printing  Board 
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received  eleven  bids.  The  bid  of  the  relator  for  circalars  was  very 
low,  while  his  bid  for  blanks  was  very  high,  being  in  many  instances 
not  only  much  higher  than  any  other  bidder  but  more  than  fifty 
per  cent  higher  than  the  commercial  rate  for  the  same  work.  A 
statement  of  the  bids  computed  upon  the  basis  of  the  previous  year, 
without  consideration  of  the  changes  made  by  said  definitions,  shows 
the  total  amount  of  the  relator's  bid  to  be  $12,962.29,  and  that 
he  was  the  lowest  bidder,  but  computing  said  bids  on  a  basis 
of  the  work  of  the  preceding  year  and  stating  the  same  as  pro- 
vided by  said  definitions,  the  total  amount  of  the  relator's  bid  was 
$25,881.80,  and  the  Albany  Evening  Union  Company  was  the 
lowest  bidder. 

An  "  unbalanced  bid  "  in  public  contracts  is  defined  by  the  Century 
Dictionary  to  be  "  a  bid  for  the  performance  of  a  given  work  at 
specified  rates  for  each  of  the  various  kinds  of  labor  or  materials 
required  which  by  being  made  on  an  erroneous  estimate  of  quanti- 
ties of  each  appears,  assuming  those  quantities  to  be  correct,  to  be 
low  in  comparison  with  other  bids  when  a  computation  based  upon 
the  true  quantities  would  make  the  bid  high."  The  bid  of  the 
relator  and  that  of  three  other  bidders  respectively  wei*e  not  uniform 
in  the  price  for  similar  work  and  were  unbalanced  bids.  The  other 
seven  bids  respectively  were  uniform  as  relating  to  similar  work, 
and  they  did  not  discriminate  for  or  against  particular  kinds  of 
work.  Under  the  definitions  stated  a  large  proportion  of  the  work 
previously  called  "circulars"  was  termed  "blanks."  This  very 
large  decrease  in  the  number  of  circulars,  and  very  large  increase 
in  the  number  of  blanks,  made  the  small  bid  on  circulars  and  the 
large  bid  on  blanks  most  unfavorable  to  the  State,  and  if  the  rela- 
tor's bid  had  been  accepted  the  contract  would  have  resulted  in  a 
large  profit  to  him  and  a  corresponding  loss  to  the  State. 

Most  people  are  familiar  with  the  effort  of  excavating  contractors 
to  obtain  superior  knowledge  of  the  different  materials  to  be  exca- 
vated, and  then  with  such  superior  knowledge  so  make  their  bid  that 
it  shall  appear  to  be  low  in  comparison  with  other  bids,  when  in  fact 
it  will  result  in  enormous  profits  to  the  contractor.  It  is  evident 
from  the  record  that  the  relator  attempted  to  use  his  superior 
knowledge  in  regard  to  the  number  of  circulars,  blanks  and  pam- 
phlets, as  they  would  necessarily  be  counted  under  the  definitions 
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stated  for  the  purpose  of  making  an  unbalanced  bid,  to  his  subse- 
quent profit. 

Said  section  10  of  the  State  Printing  Law  provides :  "  The  said 
board  shall  open  said  proposals  and  enter  into  a  contract  with  such 
person,  corporation  or  firm  as  shall  make  the  lowest  ofEer,  and  it 
may  discriminate  in  favor  of  such  bid  as  it  may  deem  most  favor- 
able to  the  State,  computed  upon  the  basis  of  the  amount  of  work 
done  during  the  preceding  year  of  the  various  kinds  called  for  by 
the  proposal."     The  Printing  Board  passed  a  resolution  as  follows : 

"  Hesolvedj  that  it  appearing  to  die  satisfaction  of  this  board  that 
the  bid  for  the  department  printing  of  the  Albany  Evening  Union 
Company,  submitted  in  accordance  with  the  statutes  and  the  rules  of 
this  board,  computed  upon  the  amount  of  work  done  during  the 
preceding  year  of  the  various  kinds  called  for  by  the  proposal  in 
accordance  with  the  definitions  of  the  statute,  pursuant  to  which  the 
contract  for  said  work  is  to  be  let,  is  the  most  favorable  to  the  State 
of  anj  of  the  bids  submitted  as  aforesaid,  the  contract  for  said 
printing  be  and  the  same  hereby  is  awarded  to  said  Albany  Evening 
Union  Company,"  and  a  contract  was  executed  accordingly. 

The  action  of  the  Printing  Board  was  within  the  express  authority 
of  said  statute.  We  do  not  understand  that  the  relator  claims  to 
have  been  misled  by  the  published  notice  to  bidders ;  indeed,  it  is 
evident  that  with  his  superior  knowledge  of  the  subject  such  claim 
could  not  be  successfully  made. 

The  determination  of  the  Printing  Board  should  be  confirmed, 
with  fifty  dollars  costs  and  disbursements  to  the  Albany  Evening 
Union  Company. 

All  concurred. 

Determination  of  the  Printing  Board  confirmed,  with  fifty  dollars 
costs  and  disbursements  to  the  Albany  Evening  Union  Company. 
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The  People  of  the  State  of  New  York,  Kespondent,  v.  Chmsto- 
PHEE  J.  Slauson,  Appellant. 

Character  of  one  accused  of  crime — hemaif,  Imt  the  prosecution  may  not,  put  it  in 
issue — ?iis  cross-examination  should  be  considered  only  upon  the  question  of  his 
credibility — a  charge  that  **  C?utracter  is  always  in  issue  when  a  man  is  upon 
trial  for  a  criminal  offense/'  is  erroneous. 

It  is  the  privilege  of  a  person  accused  of  a  crime  to  put  his  character  in  issue  or 
not.  If  he  elects  to  do  so,  and  offers  evidence  of  good  character,  then  the  prose- 
cution may  give  evidence  to  rebut  or  counteract  it,  but  it  is  not  competent  for 
the  prosecution  to  give  evidence  of  the  bad  character  of  the  accused  unless  he 
first  opens  that  line  of  inquiry  by  giving  evidence  of  good  character. 

When  the  accused  becomes  a  witness  in  his  own  behalf,  he  may  be  cross-exam> 
ined  as  to  specific  facts  which  tend  to  discredit  him  or  to  impeach  his  moral 
character  as  bearing  upon  his  credibility. 

The  evidence  thus  adduced  is  competent  only  in  determining  the  credibility  of 
the  testimony  of  the  accused,  and  the  jury  cannot  consider  it  in  determining 
the  question  of  his  guilt  or  innocence,  as  it  is  only  the  general  character  of  the 
accused  which  may  be  considered  upon  that  question. 

A  charge  in  a  criminal  case  that  *'  Character  is  always  in  issue  when  a  man  is 
upon  trial  for  a  criminal  offense,"  is  erroneous. 

What  subsequent  remarks  of  the  trial  judge  do  not  cure  the  error,  considered. 

Chbsteb,  J.,  dissented. 

Appeal  by  the  defendant,  Christopher  J.  Slauson,  from  a  judg- 
ment of  the  Supreme  Court,  rendered  on  the  30th  day  of  December, 
1902,  convicting  him  of  a  felony,  and  also  from  an  order  entered  ia 
the  office  of  the  clerk  of  the  county  of  Albany  on  the  3d  day  of  Feb- 
ruary, 1903,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  ground  of  newly-discovered  evidence. 

The  defendant  did  not  offer  evidence  of  good  character  and  the 
People  did  not  offer  any  evidence  of  general  bad  character.  The 
defendant  was  a  witness  in  his  own  behalf,  and  the  testimony  shows 
that  he  was  a  young  man  who  used  vile  language,  associated  with 
other  young  men  of  the  same  class,  and  lounged  with  them  about 
drinking  places;  that  he  was  accustomed  to  drink  intoxicating 
liquors,  and  had  on  the  day  in  question  drunk  repeatedly. 

The  remarks  of  the  district  attorney  to  the  jury  at  the  close  of 
the  evidence  were  taken  by  the  stenographer  at  the  request  of  the 
defendant's  counsel.  After  the  charge  by  the  court,  requests  to 
charge  were  made  by  the  defendant's  counsel,  and  the  record  thereof 
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SO  far  as  material,  is  as  follows :  ^^  Defendant's  counsel  objects  and 
asks  the  coort  to  correct  the  following  portions  of  the  district  attor- 
ney's summing  np ;  the  district  attorney's  reference  to  the  defend- 
ant's connection  with  the  ^growler  gang,'  as  being  without  the 
•evidence.  The  Court :  Yes,  there  is  no  evidence  of  that.  Mr. 
Woollard  :  Also  to  any  reference  or  allusion  as  to  the  character  of 
the  defendant  on  the  ground  it  is  not  in  issue  in  this  case.  The 
Conrt :  Character  is  always  in  issue  when  a  man  is  upon  trial  for  a 
criminal  offense.  But  I  do  not  recall  any  evidence  in  this  case  to 
«how  that  this  man  is  a  man  of  bad  character.  We  know  nothing 
-about  his  character,  whether  it  is  good  or  bad,  and  in  the  absence  of 
any  such  evidence  his  character  is  supposed  to  be  reasonably  good ; 
that  is,  there  has  been  nothing  brought  against  him,  so  far  as  I  can 
recall,  in  the  evidence,  excepting,  I  think,  in  response  to  one  inquiry 
he  said  he  could  not  tell  whether  he  has  been  convicted  of  intoxica- 
tion or  not.  That  is  the  only  evidence  relating  to  bad  character  that 
there  is  in  the  case  that  I  recall.  [Defendant  excepts  to  the  state- 
ment] *  *  *  Mr.  Woollard :  I  ask  the  court  to  charge  they  must 
presume  the  character  of  the  defendant  to  be  good.  The  Court : 
Tes.  Mr.  Addington  :  I  except  to  your  honor's  charge,  the  jury 
must  presume  the  defendant's  character  is  good,  and  ask  your  honor 
to  charge  the  jury  must  determine  from  all  the  evidence  whether  his 
character  is  good  or  bad.  The  Court :  If  there  was  any  evidence 
opon  that  subject  that  would  be  so,  but  in  the  absence  of  any  evidence 
I  think  it  is  fair  to  a  man  upon  trial  that  the  jury  should  assume  that 
up  to  that  time,  up  to  the  time  of  the  commission  of  the  offense,  he 
was  a  reputable  citizen.  Mr.  Woollard  :  We  except  to  that.  The 
Court :  That  is  favorable  to  yon.  Mr.  Woollard :  Not  as  favorable 
as  the  law  contemplates." 

WiUiam  E.  WooUard^  for  the  appellant 

George  Addington  and  JSobert  H,  McCormic^  for  the  respondent 

Chase,  J. : 

An  issue  is  a  single  material  point  of  law  or  fact  depending  in  the 
suit,  which,  being  afHrmed  on  the  one  side  and  denied  on  the  other, 
is  presented  for  determination.    (Webster  Int  Diet. ;  Simonton  v. 
Wmtety  30  U.  S.  [5  Pet]  141.) 
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It  is  the  privilege  of  the  accused  to  put  his  character  in  issue,  or 
not.  If  he  does,  and  offers  evidence  of  good  character,  then  the 
prosecution  may  give  evidence  to  rebut  or  counteract  it ;  but  it  la 
not  competent  for  the  government  to  give  in  proof  the  bad  char- 
acter of  the  defendant  unless  he  first  opens  that  line  of  inquiry  by 
evidence  of  good  character.     (2  Colby  Crim.  Law,  205.) 

A  prisoner  on  trial  may  show  what  his  reputation  is  and  then  the 
question  is  open  to  the  prosecution  and  for  the  jury  to  determine 
like  other  controverted  facts.  But  if  the  prisoner  chooses  to  give 
no  evidence  on  the  subject  the  jury  are  not  at  liberty  to  indulge  in 
conjecture  that  his  character  is  bad,  in  order  to  infer  that  he  la 
guilty  of  the  particular  crime  charged.  Good  character  is  a  shield 
which  the  prisoner  may  use  if  he  has  it,  but  if  he  is  content  to 
leave  his  character  entirely  out  of  the  case  the  jury  are  not  thence 
to  infer  that  it  is  bad.  Under  such  circumstances  the  general  char- 
acter of  the  accused  is  hardly  a  subject  to  be  considered  by  the  jury, 
and  they  should  determine  the  guilt  or  innocence  of  the  accused 
upon  the  evidence  before  them  and  wholly  irrespective  of  the 
question  of  general  character.  {People  v.  Bodiney  1  Den.  281, 
314.) 

To  admit  evidence  of  bad  character  against  the  accused  it  is 
necessary  that  he  shall  have  already  put  his  character  clearly  and 
expressly  in  issue.     (Underbill  Crim.  Ev.  §  78.) 

It  is  a  fundamental  principle  of  the  criminal  law  that  the  char- 
acter of  the  defendant  cannot  bo  impeached  or  attacked  by  the 
State  unless  he  puts  his  character  in  issue  either  by  becoming  a 
witness  in  his  own  behalf  or  by  offering  evidence  in  support  of  hia 
character.     (Hughes  Crim.  Law,  §  3165.) 

Where  an  accused  becomes  a  witness  in  his  own  behalf  he  may  be 
cross-examined  the  same  as  any  other  witness,  and  his  character  for 
truth  and  veracity  may  be  considered  in  determining  the  weight  to 
be  given  to  his  testimony,  and  within  the  discretion  of  the  trial 
court  he  may  be  asked  as  to  specific  facts  which  tend  to  discredit 
him  or  to  impeach  his  moral  character  as  bearing  upon  credibility. 
(Abb.  Tr.  Brief  [Crim.  Causes],  §§  396,  397.) 

The  admission  of  evidence  bearing  upon  the  credibility  of  the 
accused  as  a  witness  in  his  own  behalf  does  not  make  the  defend* 
ant's  character  an  issue  upon  the  trial  or  justify  the  jury  in  taking 


Digitized  byCjOOQlC 


PEOPLE  V.  SLAUSON.  169 

App.  DIt.]  Third  Dbfartmsnt,  Junb  Term,  1908. 

the  character  of  the  accused  into  consideration  in  determining 
whether  he  is  guilty  of  the  particnlar  crime  charged. 

General  character  only  can  be  considered  in  determining  thegnilt 
or  innocence  of  an  accused.  It  is  general  character  alone  which 
can  afford  any  test  of  general  conduct  or  raise  a  presumption  that 
the  person  who  had  maintained  a  fair  reputation  down  to  a  certain 
period  would  not  then  begin  to  act  an  unworthy  part,  and,  there- 
fore, proof  of  particular  transactions  in  wiiich  the  prisoner  may 
have  been  concerned  are  not  admissible.     (2  Colby  Crim.  Law.  204.) 

The  refusal  of  the  court  to  charge  as  requested  by  the  defend- 
ant's counsel,  that  the  character  of  the  defendant  was  not  in  issue  in 
this  case,  and  the  charge  that  ^^  character  is  always  in  issue  when  a 
man  is  upon  trial  for  a  criminal  offense,"  was  error. 

It  is  claimed  by  the  respondent  that  the  subsequent  remarks  of 
the  court  to  the  jury  corrected  the  error,  if  any,  in  said  general 
statement. 

The  subsequent  remarks  of  the  court,  in  substance,  were  that  the 
jury  must  presume  the  defendant's  character  to  be  good,  but  if  they 
found  that  there  was  any  evidence  relating  to  the  defendant's 
character  then  they  could  determine  whether  his  character  was  good 
or  bad.  All  of  the  statements  of  the  court  are  confirmatory  of  the 
first  general  statement  on  the  subject  of  character.  The  jury  were 
not  told  that  general  character  alone  could  be  considered  in  deter- 
mining the  guilt  or  innocence  of  the  defendant,  nor  that  as  evidence 
of  general  character  had  not  been  given  his  character  was  not  in 
issue,  nor  were  they  told  that  the  evidence  received  relating  to  the 
defendant  should  only  be  considered  in  determining  the  weight  to 
be  given  to  his  testimony.  The  jury  clearly  were  left  with  the 
understanding  that  they  could  determine  whether  there  was  any  evi- 
dence, either  general  or  relating  to  specific  acts,  affecting  the  defend- 
ant's character,  and  that  such  evidence,  if  any,  could  be  considered 
by  them  in  determining  whether  he  was  guilty  as  charged. 

For  the  reason  stated  the  judgment  of  conviction  should  be  reversed 
and  a  new  trial  granted. 

All  concurred,  except  Chester,  J.,  dissenting. 
Judgment  of  conviction  reversed  and  new  trial  granted. 
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The  People  of  the  State  of  New  Tobk,  Respondent,  v.  John  E, 
Wallace  and  EDicuin)  Lake,  Appellants. 

PMie  peace — it  w  diiturbed  by  one  who  etancUng  upon  a  box  in  a  etreet  makee  a 
politieeU  epeeeh,  thereby  gathering  a  dieorderly  crowd  which  the  police  force  U 
unable  to  dieperee. 

Upon  a  criminal  trial,  It  appeared  that  the  defendants,  who  were  representati^eB 
of  the  Socialist  Labor  party,  addressed  a  public  meeting  from  boxes  placed  at 
the  intersection  of  two  business  streets  in  the  city  of  Amsterdam,  without 
obtaining  a  permit  from  the  city  authorities;  that  a  crowd  of  from  2,000  to 
4,000  people  gathered  around  them,  wholly  blocking  the  streets  to  pedestrians 
and  teams;  that  the  police  attempted  to  clear  the  streets,  and,  finding  them- 
selves unable  to  do  so  while  the  defendants  continued  to  address  the  crowd, 
requested  them  to  cease  speaking;  that  the  defendants  refused  to  comply  with 
this  request,  and  that  the  police,  finding  the  crowd  growing  larger  and  becom- 
ing disorderly,  arrested  the  defendants. 

EM,  that  the  evidence  was  sufficient  to  justify  a  finding  that  the  defendants 
were  guilty  of  violating  section  075  of  the  Penal  Code,  which  provides : 
"  A  person  who  wilfully  and  wrongfully  commits  any  act  •  •  •  which 
seriously  disturbs  or  endangers  the  public  peace  *  *  *  for  which  no 
other  punishment  is  expressly  prescribed  by  this  Code,  is  guilty  of  a  misde- 


meanor 


•    •    • « 


Pabkbb,  p.  J.,  dissented. 

Appeal  by  the  defendants,  John  E.  Wallace  and  another,  from  a 
judgment  of  the  County  Court  of  Montgomery  county  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Montgomery  on  the  12th  day  of  March,  1902,  affirming  a  judgment 
of  the  Court  of  Special  Sessions  of  the  city  of  Amsterdam,  bearing 
date  the  17th  day  of  October,  1902,  convicting  the  defendants  of  a 
misdemeanor. 

Benjcrniin  Patterson^  for  the  appellants. 

Frank  O,  KeUey  and  Louis  S.  CanrpenteTy  for  the  respondent. 

Chase,  J. : 

The  defendants  were  convicted  of  violating  section  676  of  the 
Penal  Code.  That  section  of  the  Penal  Code,  so  far  as  the  same 
is  material  in  this  case,  reads  as  follows :  "  §  675.  *  *  »  A 
person  who  wilfully  and  wrongfully  commits  any  act  *  *  ♦ 
which  seriously  disturbs  or  endangers  the  public  peace    ♦    ♦    ♦ 
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for  which  no  other  panishment  is  expressly  prescribed  bj  this  Code, 
is  guilty  of  a  misdemeanor    *     *    *." 

On  the  16th  day  of  September,  1901,  an  organizer  of  the  Socialist 
Labor  party  served  a  notice  on  the  chief  of  police  of  the  city  of 
Amsterdam  "that  a  meeting  under  the  auspices  of  the  Socialist 
Labor  Party  will  be  held  Saturday,  September  21,  1901,  at  8  p.  m., 
at  the  comer  of  West  Main  and  Market  streets.  We  request  that 
jou  see  this  meeting  is  policed  for  the  preservation  of  order."  The 
place  was  at  the  intersection  of  business  streets  which  crossed  each 
other  at  right  angles  and  was  one  of  the  busiest  portions  of  the 
city. 

Prior  to  the  meeting  the  defendants  obtained  two  drygoods  boxes, 
one  of  which  was  placed  in  the  street  near  the  curb,  and  upon  which 
was  piled  literature  for  distribution  and  for  sale.  The  other  was 
placed  at  or  near  the  center  of  West  Main  street  and  a  few  feet 
from  the  lino  of  Market  street.  About  eight  o'clock  said  organizer 
fitood  on  the  box  in  the  center  of  the  street  and  told  those  within 
his  hearing  that  they  were  about  to  hold  a  public  meeting  of  the 
Socialist  Labor  party,  and  then  introduced  the  defendant  Lake. 
Lake  talked  for  fifteen  or  twenty  minutes  without  being  disturbed. 
The  chief  of  police  then  approached  Lake  and  asked  him  if  he  had 
a  permit  from  the  mayor  to  hold  a  meeting  there.  Lake  replied  as 
testified  to  by  him :  "  I  told  him  the  Socialist  Labor  Party  was  a 
regular  political  party  which  occupied  the  third  column  on  the 
official  ballot  of  Kew  York  State,  and  that  the  Constitution  of  the 
United  States  granted  the  right  of  free  speech,  and  the  public 
assemblage  of  people  in  any  highway  in  the  country,  and  we  didn't 
need  a  permit  from  any  mayor  to  exercise  that  right." 

The  chief  of  police  then  went  away  and  returned  in  a  short  time 
with  another  officer.  During  the  time  the  chief  of  police  was 
away  Lake  continued  to  address  the  crowd  which  was  increasing  in 
nnmbers.  When  the  officers  returned  the  sidewalks  were  wholly 
blocked  and  the  street  was  filled  with  people  blocking  the  same 
except  on  one  side  where  it  was  open  for  the  passage  of  vehicles. 
The  chief  of  police  then  stated  to  Lake  that  he  was  obstructing  the 
street  and  would  have  to  stop  speaking,  to  which  Lake  replied,  as 
testified  to  by  him :  ^*  I  told  him  there  was  a  passageway  in  which 
two  teams  could  pass  each  other  on  the  opposite  side  of  the  street. 


Digitized  byCjOOQlC 


J  72  PEOPLE  V.  WALLACE. 

Third  Dbpabtmbnt,  June  Tebm,  1908.  [Vol.  86. 

and  the  street  was  not  obstructed  by  one  man  standing  on  a  box ; 
if  the  sidewalks  were  not  clear  it  was  the  duty  of  the  police  to  keep 
them  clear." 

The  oflScers  then  attempted  to  clear  the  lidewalks  and  street  with- 
out interfering  with  the  speaker,  and  they  were  unable  to  do  so. 
The  crowd  continued  to  increase  in  numbers  and  the  officers  went 
away  and  were  gotie  for  ten  or  fifteen  minutes,  during  which  time  the 
defendant  Lake  addressed  the  crowd,  and  when  the  chief  of  police 
returned  he  had  with  him  most  or  all  of  the  police  force  of  the  city, 
and  he  then  found  that  the  crowd  numbered  from  2,000  to  4,000 
people,  and  that  the  intersection  of  the  streets,  the  sidewalks  and 
the  several  streets  leading  thereto  were  wholly  blocked  to  pedes- 
trians and  teams.  An  ineffectual  effort  was  made  to  clear  the 
streets.  The  defendants  were  then  requested  to  stop  speaking,  but 
they  refused  to  do  so.  The  officers  made  a  further  effort  to  clear 
the  streets  and  removed  the  boxes  to  the  sidewalk.  The  defendants 
resisted  such  efforts  and  the  defendant  Wallace  dragged  one  of  the 
boxes  back  to  the  center  of  the  street  and  both  defendants  jumped 
upon  the  box  from  time  to  time  and  addressed  the  crowd  from  the 
box  and  from  the  ground.  The  crowd  was  increasing  in  numbers 
and  in  density ;  there  were  cat-calls  and  hisses ;  the  defendants 
were  speaking  very  loud  ;  from  the  crowd  threats  wore  heard,  and 
one  man  was  struck  by  a  stone.  The  chief  of  police  was  called 
npon  by  different  persons  to  clear  the  streets.  The  situation  was 
growing  worse  continually  and  a  general  breach  of  the  peace  was 
imminent ;  the  police  were  unable  to  handle  the  crowd  so  long  as 
the  defendants  persisted  in  speaking.  They  were  arrested  and 
taken  to  the  station  house,  after  which  the  police,  without  difficulty, 
dispersed  the  crowd. 

Written  information  was  filed  against  the  defendants  for  violat- 
ing section  675  of  the  Penal  Code,  '^  in  that  at  the  time  and  place 
aforesaid  they  did  annoy  and  interfere  with  various  persons  in  said 
city  by  offensive  and  disorderly  acts  and  language,  and  did  seriously 
endanger  the  public  peace." 

The  question  of  the  constitutional  right  of  citizens  to  peaceably 
assemble  and  discuss  public  questions  is  not  before  us  for  discussion^ 
neither  is  it  necessary  to  determine  whether  such  constitutional 
right  authorizes  a  person  to  hold  a  public  meeting  in  a  public  street 
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without  the  pennission  of  the  municipality.  Streets  and  highways 
are  for  the  nse  of  all  the  public  to  pass  and  repass  thereon,  and  it  is 
the  duty  of  the  police  authorities  of  a  city  to  see  that  a  reasonable 
passageway  is  preserved.  That  the  public  peace  was  seriously  dis- 
turbed and  endangered  at  the  time  of  the  defendants'  arrest  cannot 
be  doubted  by  any  one  who  examines  the  record  herein.  Whether 
such  serious  disturbance  and  danger  was  caused  by  the  defendants 
was  a  question  of  fact  presented  to  the  jury  after  all  parties  had  had 
a  full  and  fair  opportunity  to  present  their  evidence  in  relation 
thereto.  Whatever  other  influences  may  have  aided  in  bringing 
about  the  situation  as  it  existed  immediately  before  the  arrests  were 
made,  it  is  reasonably  certain  that  the  persistence  of  the  defendants 
in  dragging  their  boxes  into  the  street  and  in  loudly  haranguing 
the  crowd  in  defiance  of  the  police  and  the  sentiments  of  those  there 
congregated,  were  at  that  particular  time  the  immediate  causes  of 
the  serious  disturbance^tnd  danger  to  the  public  peace.  As  said  by 
the  Court  of  Appeals  in  People  v.  Moat  (171  N.  Y.  423) :  "  A 
breach  of  the  peace  is  an  offense  well  known  to  the  common  law. 
It  is  a  disturbance  of  public  order  by  an  act  of  violence,  or  by  any 
act  likely  to  produce  violence,  or  which,  by  causing  consternation 
and  alarm,  disturbs  the  peace  and  quiet  of  the  community." 

The  jury  has  found  the  defendants  guilty  of  seriously  disturbing 
and  endangering  the  public  peace,  and  the  verdict  is  not  against  the 
weight  of  evidence.    The  judgment  of  conviction  should  be  aflSrmed. 

All  concurred,  except  Parker,  P.  J.,  dissenting. 

Judgment  of  conviction  affirmed. 


Arvilla  Grandy,  Appellant,  v.  Mary  Haddock,  Kespondent. 

Husband  and  wife  —  liability  of  iht  wife  for  the  rent  of  a  houee  occupied  by  them, 

A  married  woman,  residing  with  her  husband  in  a  house  which  they  occupy  as  a 
home,  is  not  liable  for  the  rent  of  the  house  or  the  value  of  the  use  and  occu- 
pation thereof,  unless  it  appears  that  she  expressly  agreed  with  the  lessor  that 
she  should  be  personally  liable  for  the  payment  of  the  rent. 

Appeal  by  the  plaintiff,  Arvilla  Qrandy,  from  a  final  judgment 
of  the  CJountj  Court  of  St.  Lawrence  county  in  favor  of  the  def end- 
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ant,  entered  in  the  office  of  tlie  clerk  of  the  county  of  St.  Lawrence 
on  the  28th  day  of  Janaary,  1902,  upon  the  decision  of  the  cooit 
rendered  after  a  trial  at  a  Trial  Term  of  said  court,  before  the  court 
without  a  jury,  reversing  a  judgment  of  a  justice  of  the  peace  of 
the  town  of  Hermon,  St.  Lawrence  county,  in  favor  of  the  plaintiff, 
entered  on  the  26th  day  of  July,  1899,  and  dismissing  the  complaint 
upon  the  merits. 

H.  W.  Day  and  Horace  D.  ElUworth^  for  the  appellant 

Ledya/rd  P.  Haley  for  the  respondent. 

Chase,  J. : 

This  action  is  brought  for  the  rent  of  a  dwelling  house.  The 
house  was  not  occupied  under  a  written  lease.  The  testimony  upon 
which  the  plaintiff  relies  to  show  that  the  defendant  personally 
rented  the  house  consists  of  a  conversation  had  between  the  plaintiff 
and  the  defendant  in  October,  1891.  In  that  convei'sation  the 
defendant  told  the  plaintiff  that  she  had  a  husband  and  one  daugh- 
ter. Defendant's  husband  was  a  carpenter  and  away  from  home 
part  of  the  time,  but  always  supported  and  maintained  his  family. 
The  house  was  occupied  by  the  Hadcock  family  until  1898,  when 
they  moved  therefrom,  leaving  some  rent  unpaid. 

The  common-law  duty  of  a  husband  to  support  his  family  has  not 
been  changed  by  legislation  relating  to  married  women.  {Lind- 
holm  V.  Kancj  92  Hun,  369 ;  Holcomh  v.  Harris^  166  N*  Y.  257.) 
The  liability  for  necessaries  furnished  to  the  family  of  a  married 
man  is  presumptively  and  primarily  upon  the  husband,  unless  the 
wife  by  express  agreement  charges  herself  personally  with  the 
same.  {Lindholm  v.  Kane^  supra;  Kegney  v.  Ovena^  18  N.  T.  St. 
Kepr.  482 ;  Wanamaker  v.  Wea/oer^  73  App.  Div.  60 ;  11  N".  T. 
Ann.  Cas.  85.) 

Where  a  married  woman  resides  with  her  husband  in  a  house 
which  they  occupy  as  a  home,  she  does  not  thereby  render  herself 
liable  for  the  rent  of  the  house  or  the  value  of  the  use  and  occupa- 
tion.    (Sanford  v.  PoUock,  105  N.  T.  450.) 

The  only  question  in  this  case  is,  whether  the  defendant  became 
personally  liable  for  the  payment  of  the  rent  to  the  plaintiff.  This 
was  a  question  of  fact,  and  the  trial  court  found  '^  that  the  defend- 
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ant  Mary  Kadcock,  did  not  hire  the  premises  described  in  the  com* 
plaint  and  did  not  agree  to  paj  the  rent  therefor." 
The  jodgment  should  be  affirmed,  with  costs. 

Judgment  nnanimonsly  affirmed,  with  costs. 


Irask  D.  Millbb,  Respondent,  v.  Thb  Fabmbbs  akd  Mbbohants' 
Statb  Bank  of  Onbida,  Appellant. 

Purehaae  by  an  agent  far  hifntelf  (^  merchandUe  he  is  directed  to  buy  for  his  prinei^ 
pal^a  bank  having  knowledge  of  the  facts,  which  adtanees  money  to  him  on  a  bill 
cf  lading  of  the  merchandise  and  obtains  and  seUs  it,  is  liable  to  the  principal  -^ 
what  stipulation  as  to  the  contents  of  a  record  on  appeal  does  not  show  that  it  con- 
tains all  the  evidence. 

One  S.  who  had  been  api>oinied  by  Frank  D.  Miller,  a  dealer  in  hops,  his  agent 
to  purchase  hops  for  him  ui>on  commission,  purchased  for  himself  a  quantity  of 
hops  which  he  had  been  instructed  to  purchase  for  Miller.  He  then  took  a  bill 
of  lading  for  the  hops  to  a  bank  which  had  knowledge  that  he  was  Miller's 
porchasing  agent,  and  borrowed  from  the  bank,  upon  the  faith  of  the  bill  of 
lading,  a  sum  of  money  out  of  which  he  paid  the  purchase  price  of  the  hops. 
Miller  then  brought  an  action  against  S.  to  recover  the  hops.  The  bank  filed 
a  claim  with  the  sheriff  who  had  taken  the  hops  and,  upon  Miller's  refusal  to 
indemnify  the  sheriff,  the  bank  took  possession  of  the  hops  and  sold  them  to  a 
third  party. 

Bdd,  that  Miller  was  entitled  to  recover  from  the  bank  the  value  of  the  hops  less 
the  amount  paid  therefor  by  S. 

A  stipulation  contained  in  the  record  on  an  appeal  from  a  judgment  entered  upon 
the  report  of  a  referee  stating  **  that  the  appeal  herein  may  be  heard  on  the 
foregoing  printed  papers  and  that  the  certificate  of  the  clerk  of  the  county  of 
Madison  is  hereby  waived  and  that  the  foregoing  printed  case  contains 
all  the  etddenee  necessary  to  the  determination  of  the  questions  raised  upon  the 
appeal  herein"  does  not  show  that  the  record  contains  all  the  evidence  given 
upon  the  trial,  and  the  Appellate  Division  cannot  review  the  findings  of  fact 
made  by  the  referee  to  ascertain  whether  or  not  they  are  against  the  weight  of 
evidence. 

Appeal  by  the  defendant,  The  Farmers  and  Merchants'  State  Bank 
of  Oneida,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Madison  on  the  16th  day  of  January,  1903,  upon  the  report  of  a 
referee. 
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If,  W.  Coleyy  for  the  appellant. 
«/".  I^l  Thompson,  for  the  respondent. 

Chase,  J. : 

The  plaintiff  in  1901,  and  for  several  years  prior  thereto,  was  a 
dealer  in  hops.  In  September,  1901,  he  entered  into  an  agreement 
with  one  S.,  by  which  S.  was  to  purchase  hops  for  him  and  receive 
for  his  compensation  a  commission  of  one-half  cent  per  pound.  By 
the  agreement  S.  was  to  send  samples  of  hops  to  the  plaintiff  and 
then  make  purchases  under  plaintiff's  instructions.  S.  obtained 
from  H.  Bros,  samples  of  eighty-six  bales  of  hops,  being  about 
16,000  pounds,  owned  by  them,  and  sent  such  samples  to  the  plain- 
tiff, with  a  statement  that  they  could  be  purchased  at  eleven  and 
one-half  cents  per  pound.  Plaintiff  directed  S.  to  go  to  the  place 
where  the  hops  were  stored,  and  purchase  them,  and  mark  them 
with  the  plaintiff's  brand  and  leave  them  there  subject  to  further 
orders.  Plaintiff  instructed  S.  to  make  a  draft  on  him  for  the 
amount  of  the  purchase,  and  S.  was  to  receive  for  his  services  in  this 
particular  transaction  the  sum  of  fifty  dollars.  Plaintiff  had  previ- 
ously notified  the  defendant  that  S.  was  going  to  act  as  his  agent  in 
purchasing  hops,  and  directed  the  defendant  to  honor  any  drafts 
that  S.  might  make  on  him  for  hops  purchased.  S.  had  been  in 
communication  with  H.  Bros,  prior  to  that  time,  but  had  not  pur- 
chased the  hops.  After  the  instructions  from  plaintiff  S.  went  to 
H.  Bros,  as  the  agent  of  the  plaintiff,  for  the  purpose  of  purchasing 
hops,  and  when  he  arrived  at  the  place  where  the  hops  were  stored, 
he  examined  them  and  found  that  some  of  them  were  not  as  good 
as  the  samples,  but  the  hops  were  then  worth  eleven  and  one-half 
cents  per  pound. 

S.  rejected  the  hops,  and  after  discussing  with  the  owners  their 
alleged  bad  condition,  made  to  the  owners  an  offer  of  $600  for  the 
eighty-six  bales,  which  offer  was  accepted.  He  marked  them  with 
his  own  brand,  and  then  telegraphed  to  the  plaintiff  that  he  had 
rejected  the  hops.  The  hops  were  shipped  by  S.  in  his  own  name 
to  himself,  and  he  then  went  to  the  defendant  with  a  bill  of  lading 
and  borrowed  thereon  $650.  He  then  sent  H.  Bros,  a  draft  for  the 
amount  due  them. 

One  or  two  days  thereafter  the  plaintiff  communicated  with  S.  by 
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telephone  and  asked  him  in  regard  to  the  hops  of  H.  Bros.,  and  as 
to  their  condition,  and  S.  replied  that  one  or  two  of  the  bales  were 
dark  colored,  but  most  of  them  were  all  right.  Plaintiff  directed 
him  to  go  back  and  buy  the  hops,  when  S.  stated  that  he  had  bought 
them  for  himself.  S.  then  offered  to  sell  the  hops  to  the  plaintiff 
for  eleven  and  one-half  cents  per  pound,  which  would  result  in  a 
profit  to  him  of  more  than  $1,000.  An  action  was  then  brought  by 
the  plaintiff  against  S.  to  recover  the  hops,  and  the  hops  were  taken 
by  the  sheriff.  The  defendant  served  a  notice  upon  the  sheriff 
claiming  a  right  to  the  possession  of  the  hops,  and  the  sheriff  notified 
the  plaintiff  that  he  required  indemnity  against  the  claim.  The 
idemnity  was  not  furnished  and  plaintiff's  attorney  went  to  the 
defendant's  banking  house  with  the  sheriff,  and  the  sheriff  offered 
to  deliver  the  hops  to  the  defendant  if  it  would  give  him  a  receipt 
that  he  had  prepared  therefor.  The  defendant's  cashier  refused  to 
sign  the  receipt,  but  said  he  would  go  to  the  railroad  station  and 
take  possession  of  the  hops.  He  left  plaintiff's  attorney  in  the  bank- 
ing house  and  went  to  the  railroad  station  with  the  sheriff  to  accept 
delivery  of  the  hops.  S.  and  a  purchaser  for  the  hops  were  at  the 
railroad  station,  and  the  hops  were  then  actually  delivered  to  the 
defendant,  and  immediately  thereafter  they  were  sold  to  another 
dealer.  From  the  proceeds  of  the  sale  the  defendant  was  paid  the 
amount  of  said  loan,  and  the  hops  were  delivered  to  the  purchaser. 
Said  cashier  returned  to  the  defendant's  banking  house  and  told  the 
plaintiff's  attorney  that  he  had  taken  possession  of  the  hops,  and  that 
he  had  then  immediately  sold  and  delivered  them  to  a  purchaser. 
This  action  was  then  commenced. 

The  referee  has  found  all  of  the  facts  in  favor  of  the  plaintiff, 
and  substantially  as  above  stated.  The  plaintiff  stipulated  on  the 
trial  that  there  should  be  deducted  from  any  recovery  by  him  the 
amonnt  actually  paid  by  S.  for  the  hops,  and  the  judgment  as  entered 
was  for  the  value  of  the  hops  less  the  payment  so  made  by  S.  to 
H.  Bros. 

The  findings  of  the  referee  are  sufficient  to  justify  the  judgment 
as  entered,  and  the  rulings  relating  to  the  admission  and  rejection 
of  evidence  are  not  of  sufficient  importance,  even  if  erroneous,  to 
require  a  reversal  of  the  judgment. 

App.  Div.— Vol.  LXXXV.        12 
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The  case  on  appeal  herein  has  never  been  settled  and  signed  hj 
the  referee  before  whom  the  action  was  tried.  The  printed  record 
includes  a  stipulation  signed  by  the  attorneys  for  appellant  and 
respondent  stating,  "  that  the  appeal  herein  may  be  heard  on  the 
foregoing  printed  papers  and  that  the  certificate  of  the  clerk  of  the 
county  of  Madison  is  hereby  waived  and  that  the  foregoing  printed 
case  contains  all  the  evidence  necessary  to  the  determination  of  the 
qtcestions  raised  upon  the  appeal  herein,^^  The  record  fails  to  show 
that  it  contains  all  the  evidence  given  upon  the  trial,  and  this  court 
cannot  review  the  findings  of  fact  made  by  the  referee  to  ascertain 
whether  they  are  against  the  weight  of  evidence.  (Gregory  v. 
Clark,  53  App.  Div.  74.) 

The  judgment  should  be  aflSrmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Brooklyn  Rapii> 
Transit  Company,  Relator,  v.  Nathan  L.  Miller,  as  Comptroller 
of  the  State  of  New  York,  Respondent. 

Corporate  franchUe  tax  ^average  cash  balance  in  banks,  how  arrived  at. 

A  domestic  corporation  organized  under  the  Business  Corporations  Law  was 
incorporated  for  the  following  purposes,  ''the  construction,  extension,  repair, 
improvement,  equipment  of,  and  furnishing  the  motive  power  for  railroads 
and  other  works,  and  aiding  any  corporation  or  individual  in  such  construction, 
extension,  repair,  improvement,  equipment  and  furnishing  of  motive  power." 

The  certificate  of  incorporation  contained  the  following  provision:  ''The  said 
corporation  shall  be  authorized  to  purchase,  acquire,  hold  and  dispose  of  the 
stocks,  bonds  and  other  evidences  of  indebtedness  of  any  corporation,  domestic 
or  foreign,  and  issue  in  exchange  therefor  its  stock,  bonds  or  other  obligations.'^ 

The  corporation  did  not  have  a  s.nlary  list  or  payroll  and  did  not  own  or  operate 
a  railroad,  but  it  did  own  large  amounts  of  the  stock  of  numerous  street  rail- 
road corporations  and  had  furnished  and  was  furnishing  such  street  railroad 
corporations  with  money  for  construction  purposes.  It  also  had  a  bonded 
indebtedness  of  $7,000,000  and  it  was  necessary  for  it  to  have  on  hand  money  to 
pay  the  semi-annual  interest  on  such  indebtedness  and  money  with  which  to 
pay  taxes  and  incidental  expenses. 

In  April,  1901,  the  corporation  sold  a  quantity  of  bonds  of  another  corporation, 
which  it  had  acquired  pursuant  to  a  contract  which  obligated  it  to  spend 
$1,600,000  on  the  property  owned  by  the  corporation  issuing  the  bonds.    The 
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bonds  were  sold  for  the  purpose  of  obtaining  money  with  which  to  carry  out 
the  contract  and  to  further  other  purposes  for  which  the  corporation  was 
organized.  The  proceeds  of  the  bonds  were  distributed  among  several  banks 
and  portions  thereof  were  used  from  time  to  time  for  the  purposes  contemplated 
at  the  time  of  the  sale.  No  part  thereof  was  ever  separated  and  held  as  idle, 
uninvested  or  unemployed  funds. 
HM^  that  in  determining,  for  the  purpose  of  assessing  the  franchise  tax  against 
the  corporation,  the  average  cash  bank  balance  held  by  it,  it  was  proper  to 
treat  the  proceeds  of  the  bonds  as  a  part  of  the  cash  on  hand. 

Cebtiorari  issaed  out  of  the  Supreme  Court  and  attested  on  the 
30th  day  of  June,  1902,  directed  to  Nathan  L.  Miller,  as  Comp- 
troller of  the  State  of  New  York,  commanding  him  to  certify  and 
return  to  the  clerk  of  the  county  of  Albany  all  and  singular  his 
proceedings  and  decisions  in  relation  to  the  revision  and  readjust- 
ment of  the  accounts  for  taxes  of  the  relator  assessed  against  it  upon 
its  capital  stock  for  the  year  ending  October  31, 1901. 

The  relator  is  a  domestic  corporation  organized  January  18,  1896, 
under  the  Business  Corporations  Law  (Laws  of  1890,  chap.  567,  as 
amd.).  The  purposes  for  which  the  corporation  is  formed,  as  stated 
in  its  certificate  of  incorporation,  are,  "  the  construction,  extension, 
repair,  improvement,  equipment  of,  and  furnishing  the  motive 
power  for  railroads  and  other  works,  and  aiding  any  corporation  or 
individual  in  such  construction,  extension,  repair,  improvement, 
equipment  and  furnishing  of  motive  power." 

The  certificate  of  incorporation  also  contains  a  provision  as  fol- 
lows :  "  The  said  corporation  shall  be  authorized  to  purchase,  acquire, 
hold  and  dispose  of  the  stocks,  bonds  and  other  evidences  of 
indebtedness  of  any  corporation,  domestic  or  foreign,  and  issue  in 
exchange  therefor  its  stock,  bonds  or  other  obligations." 

The  report  of  the  company  to  the  Comptroller  for  the  year  end- 
ing October  31,  1901,  shows  that  it  had  at  that  time  an  authorized 
capital  of  $45,000,000  divided  into  shares  of  $100  each,  and  that 
the  whole  number  of  shares  of  stock  authorized  had  been  issued. 

The  report  to  the  Comptroller  consisted  of  questions  and  answers, 
and  the  16th  and  18th  questions,  together  with  the  statements  in 
explanation  thereof  and  the  answers  given  thereto,  are  as  follows : 

"  16.  The  business  transacted  by  this  company  in  the  State  of 
New  York  for  the  year  ending  October  31st,  1901,  was  as  follows : 
viz. :  (Oive  nature  of  business  and  how  carried  on.)    Holding  securi- 
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ties  and  stocks  of  street  railroad  companies  and  famishing  capital 
for  construction  thereon,  etc." 

"  18.  Capital  stock  employed  in  New  York  State 

(Preceding  line  need  not  be  filled  out  by  companies  whose  capital  is 
all  employed  in  this  State.)  " 

During  said  year  the  balance  of  cash  held  by  said  company  at  the 
end  of  each  month  was  as  follows : 

«  November  30,  1900 $216,201  30 

December  31 226,851  92 

January  31,  1901 191,771  92 

February  28,  1901 475,211  34 

March  31 309,567  17 

April  30 3,641,280  61 

May  31 3,603,803  29 

June  30 3,550,377  90 

July  31 3,498,103  55 

August31 3,498,151  88 

September  30 3,324,151  88 

October  31 3,039,521  77  " 

Further  facts  appear  in  the  opinion. 

Charles  A.  Collin^  for  the  relator. 

John  Cunneen^  Attorney-General^  and  William  H.  Wood,  for 
the  respondent. 

Chase,  J. : 

The  only  contention  in  this  court  is  whether  the  relator's  average 
bank  balance  for  the  year  ending  October  31,  1901,  is  capital 
employed  within  this  State. 

It  has  been  repeatedly  held  that  a  reasonable  amount  of  cash  held 
for  use  in  the  ordinary  course  of  business  of  a  corporation  is  a  part 
of  its  capital  on  which  a  franchise  tax  should  be  paid.  The  relator 
contends  that  the  amount  of  cash  deposited  by  it  in  banks  during 
the  year  was  largely  in  excess  of  its  requirements,  and  that  the 
amount  thereof  less  an  average  of  $100,000  should  be  deducted 
from  the  amount  of  the  capital  on  which  the  franchise  tax  was 
computed.  The  relator  had  a  bonded  indebtedness  of  $7,000,000, 
and  it  was  necessary  for  it  to  have  money  to  pay  the  semi-annual 
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interest  on  sach  indebtedness,  and  it  was  also  necessary  for  it  to 
have  money  to  pay  taxes  and  incidental  expenses.  While  the  com'> 
pany  did  not  have  a  salary  list  or  payroll  and  did  not  own  or  run 
a  railroad,  and  did  not  require  money  in  the  ordinary  course  of  its 
business  for  running  expenses  like  a  transportation  corporation,  it 
appears  that  it  owned  large  amounts  of  stock  of  numerous  street 
railroad  corporations  and  had  furnished  and  was  furnishing  such 
street  railroad  corporations  money  for  construction,  which  it  carried 
as  a  charge  against  said  corporations  under  the  head  of  ^^  construo- 
tioQ  advances  "  as  a  part  of  its  capital.  To  "  purchase,  acquire,  hold 
and  dispose  of  the  stocks,  bonds  and  other  evidences  of  indebtedness 
of  any  corporation"  made  the  temporary  holding  of  large  sums  in 
cash  necessary  and  to  be  expected  in  the  ordinary  course  of  its 
business. 

The  express  purposes  for  which  the  company  was  formed  was  to 
construct,  extend,  repair,  improve,  equip  and  furnish  motive  power 
for  railroads  and  other  works,  and  aid  corporations  and  individuals 
in  such  construction,  extension,  repair,  improvement,  equipment 
and  furnishing  of  motive  power  and  the  exercise  of  its  said  cor- 
porate duties  in  connection  with  its  interests  as  shown  by  the 
amount  of  its  capital  stock  and  its  investments  would  require  that  it 
have  at  ready  command  a  large  amount  of  cash  for  immediate  use. 
The  largest  part  of  the  bank  balance  shown  during  the  year  was 
obtained  in  April  by  the  sale  of  bonds  owned  by  the  relator  which 
were  a  part  of  a  larger  amount  of  bonds  taken  in  a  transaction,  a 
part  of  which  consisted  of  a  contract  on  the  part  of  the  relator  to 
expend  $1,500,000  on  the  property  owned  by  the  company  whose 
bonds  the  relator  had  acquired.  The  money  received  from  the 
bonds  sold  in  April  was  in  part  intended  to  be  used  in  carrying  out 
that  contract,  and  at  the  end  of  said  year  relator  had  paid  thereon 
$660,000  and  there  was  owing  on  that  contract  $840,000,  which 
contract  was  then  in  the  process  of  completion.  The  cash  on  hand 
at  the  end  of  each  month,  although  distributed  among  several  banks, 
was  a  general  balance  and  the  relator  never  separated  any  part  of 
it  as  idle,  uninvested  or  unemployed  funds.  It  appears  that  at  the 
time  of  the  hearing  before  the  Comptroller,  April  16,  1902,  at  least 
two-thirds  of  the  balance  on  hand  at  the  end  of  the  year  had  been 
actaally  expended  in  new  construction  of  railroads  in  which  the 
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relator  was  largely  interested.  All  the  bonds  sold  in  April,  1901, 
"  were  originally  acquired  with  the  intention  of  selling  them  when 
the  time  was  right  in  order  to  acquire  funds  for  investing  in  rail- 
road properties."  They  were  doubtless  sold  by  the  relator  because 
"  the  time  was  right,"  and  also  because  the  money  was  desired  for 
use  from  time  to  time  in  carrying  out  its  contracts  and  in  continu- 
ing the  work  for  which  it  was  expressly  organized.  Under  the 
peculiar  statement  of  the  purposes  for  which  the  relator  was  organized 
it  is  difficult  in  fixing  the  franchise  tax  to  distinguish  any  real  dif- 
ference between  an  amount  temporarily  in  bank  drawing  interest 
and  a  similar  amount  invested  in  interest-bearing  bonds  given  by 
some  of  the  companies  in  which  the  relator  was  interested.  The 
Comptroller  has  found  that  the  cash  held  by  the  relator  in  different 
banks  as  stated  was  a  part  of  the  capital  on  which  the  franchise  tax 
should  be  computed,  and  we  cannot  say  that  he  was  in  error  in 
such  determination.  The  determination  of  the  Comptroller  should 
be  confirmed,  with  fifty  dollars  costs  and  disbursements. 

Determination  of  the  Comptroller  unanimously  confirmed,  with 
fifty  dollars  costs  and  disbursements. 


MoETiEB  L.  WioKHAM,  Respondent,  v.  Lbhiqh  Vallbt  Railroad 
Company,  Appellant. 

Bailroad  company —  liability  of,  for  flooding  land  by  a  change  in  the  eoune  of  sur- 
face water  caused  by  its  embankment  — competency,  cu  evidence,  of  a  Utter  written 
by  one  signing  as  superintendent  of  the  railroad  and  having  its  name  printed  at 
the  top. 

In  an  action  brought  against  the  Lehigh  YaUey  Railroad  Company  to  recover 
damages  resulting  from  the  flooding  and  washing  out  of  the  plaintiff's  vine- 
yard and  orchard,  it  appeared  that  the  plaintiff's  farm  and  the  defendant's  rail- 
road embankment  were  upon  a  hillside,  the  farm  being  below  the  embankment; 
that  prior  to  the  construction  of  the  railroad,  the  surface  water  worked 
gradually  down  from  the  hillside  toward  the  plaintiff's  premises  and  found  its 
way  through  a  natural  ravine  into  a  lake;  that  in  the  construction  of  the  railroad 
the  defendant  conducted  the  surface  water  from  the  hillside  above  the  embank- 
ment along  the  upper  side  of  such  embankment  through  a  waterway  under 
its  tracks  into  a  small  ditch  which  ran  through  intervening  lands  to  a  highway 
adjacent  to  the  plaintiff's  premises  and  thence  along  the  highway  to  the 
lavine. 
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Prior  to  the  oonstructioii  of  the  railroad  embankment  the  ditch  was  sufficient  to 
carry  off  all  of  the  surface  water  which  percolated  into  it,  but  after  the  con- 
stmctioa  of  the  railroad  embankment  the  increased  volume  of  water  diverted 
into  the  ditch  enlarged  its  size  very  greatly  and  on  one  occasion  an  overflow 
occurred  which  caused  serious  damages  to  the  plalntiiTB  premises.  The  sluice- 
way, by  which  the  water  was  carried  across  the  highway,  was  constructed  by 
the  railroad  company  in  conjunction  with,  or  by  the  acquiescence  of,  the  high- 
way commissioner. 

Meid,  that  the  railroad  company  was  liable  for  the  damages  caused  by  the 
overflow; 

That  the  authority  conferred  on  a  railroad  corporation  to  construct  and  maintain 
its  Toad  does  not  authorize  it  to  commit  a  nuisance  to  the  injury  of  an 
individual,  although  the  construction  and  operation  of  the  railroad  cannot  be 
accomplished  without  such  act; 

That  a  letter  written  to  the  plaintiff  in  reference  to  the  injury  done  by  the  over- 
flow,  bearing  the  printed  heading,  "Lehigh  Valley  Railroad  ♦  ♦  ♦ 
Ofllce  of  the  Superintendent  *  *  *  O.  O.  Esser,  Sui>erintendent,"  and 
signed,  "O.  O.  Esser,  Superintendent,"  was  not  admissible,  in  the  absence  of 
proof  that  Esser  actuaUy  was  the  superintendent  of  the  railroad  company  and 
\  authorized  to  act  in  its  behalf. 


Appbal  bj  the  defendant,  the  Lehigh  Yalley  Railroad  Company, 
from  a  jadgment  of  the  County  Court  of  Schuyler  county  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  derk  of  the  county  of 
Schuyler  on  the  8d  day  of  February,  1902,  upon  the  verdict  of  a 
jury,  and  also  from  an  order,  bearing  date  the  23d  day  of  January, 
1902,  and  entered  in  said  clerk's  office,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  tlie  minutes. 

Lymoffh  M,  Bom  and  Martin  Gwrey^  for  the  appellant. 

Waldo  F.  Bishop,  for  the  respondent. 

HoiJOHTON,  J. : 

The  action  was  originally  brought  in  Justice's  Court,  where  Judg^ 
ment  was  rendered  against  the  defendant,  whereupon  an  appeal  was 
taken  to  the  County  Court  of  Schuyler  county,  and  a  new  trial 
demanded. 

The  action  was  brought  by  the  plaintiff  to  recover  damages  for 
flooding  and  washing  out  his  vineyard  and  orchard,  caused,  as  was 
claimed,  by  the  defendant's  collecting  in  an  artificial  channel,  from 
sarroiinding  lands,  an  unusual  quantity  of  surface  water  and  dis- 
charging it  upon  plaintiff's  premises. 
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The  plaintifPs  farm  and  orchard  and  the  defendant's  railway 
embankments  were  upon  a  hillside.  The  plaintiff's  premises  were 
situated  on  the  slope  below  the  defendant's  railway  embankment. 
The  defendant  constructed  its  railway  in  1890,  and  the  testimony 
shows  that  prior  to  that  time  the  surface  water  worked  gradually 
from  the  hillside  down  towards  plaintiffs  premises,  and  found  its 
way  through  a  natural  ravine  into  Cayuga  lake.  In  the  construc- 
tion of  its  railway  the  defendant  turned  the  surface  water  from  the 
hillside  above,  along  the  upper  sides  of  its  embankment,  through  & 
waterway  made  under  its  tracks,  into  a  small  ditch  which  ran 
through  intervening  lands  to  and  across  the  highway  adjacent  to 
plaintiff's  premises,  and  thence  along  the  highway  for  a  short  distance 
to  the  ravine.  This  ditch  had  been  sufficient  to  carry  ofiE  all  of  the 
surface  water  which  percolated  to  it  prior  to  the  construction  of  the 
railway  embankment.  After  the  surface  water  from  the  surround- 
ing territory  had  been  diverted  by  the  defendant  to  this  ditch,  the 
increased  volume  of  water  enlarged  the  size  of  the  ditch  very 
greatly,  and  in  November,  1900,  the  overflow  caused  serious  dam- 
age to  the  plaintiff's  premises.  The  water  was  carried  under  the  high- 
^^7  by  a  sluiceway  which  the  defendant  had  assumed  to  construct 
in  conjunction  with,  or  by  the  acquiescence  of,  the  highway 
commissioner. 

The  plaintiff's  premises  were  not  adjacent  to  the  defendant's  rail- 
way, and  the  defendant  contended  that  it  placed  the  waterway, 
which  is  also  used  as  a  cattle  pass,  in  the  place  where  it  did  at  the 
direction  of  the  owner  of  the  lands  on  each  side  of  its  right  of  way, 
and,  therefore,  was  not  responsible  for  any  damage  that  might  occur 
by  reason  of  the  collection  and  discharge  of  water  upon  premises- 
below.  The  defendant  also  contends  that  because  it  is  a  railway 
corporation,  it  was  not  liable  for  the  collection  and  discharge  of 
unusual  quantities  of  surface  water  unless  it  did  it  in  a  negligent 
and  unskillful  manner. 

On  the  facts  which  appear  we  think  the  defendant  had  no  right 
to  collect  surface  water  in  unusual  quantities  from  its  lands  and 
lands  of  others  into  an  artificial  channel  and  discharge  it  upon  the 
lands  of  the  plaintiff.  An  individual  would  not  have  that  right,  nor 
does  a  municipal  corporation.  (Nooncm  v.  City  of  Alha/nyj  79  'S- 
T.  470.) 
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The  authority  given  to  a  railway  corporation  to  construct  and 
maintain  its  road  does  not  confer  license  upon  it  to  commit  a  nni- 
sance  to  the  injury  of  an  individual,  although  the  construction  and 
operation  of  the  road  cannot  be  accomplished  without  such  act. 
(Coff^eU  V.  iT.  r;,  iT.  B.  <&  H,  R.  H.  Co.,  103  K  T.  10 ;  Booth. 
V.  B.,  W.  cfe  O.  T,  B.  B.  Co.,  140  id.  267.)  Drainage  is  a  necessity 
to  the  preservation  of  a  roadbed ;  but  a  railway  corporation  cannot, 
by  artificial  means,  interfere  with  a  natural  flow  of  water  to  serve  its 
own  purposes,  unless  it  sees  to  it  that  it  is  done  in  such  a  way  as  not 
to  unnecessarily  do  an  injury  to  another.  {Mitchell  v.  N.  T".,  Z. 
R  dh  W.  B.  B.  Co.y  36  Hun,  177;  Drake  v.  iT.  Y.,  Z.  cfe  W. 
B.  Co.,  75  id.  422;  Deigleman  v.  iT.  Y.,  Z.  cfe  W.  B.  Co.,  12 
N.  Y.  Supp.  83.)  The  construction  and  keeping  open  of  the  sluice- 
way was  the  means  which  the  defendant  took  to  carry  the  water 
which  it  had  collected,  away  from  the  plaintiflE's  premises.  The 
action  of  the  water  had  very  greatly  enlarged  the  original  ditch,  and 
it  became  the  defendant's  duty  to  provide  means  by  a  sluiceway,  or 
in  some  other  manner,  to  carry  the  water  away  from  plaintiff's 
premises  into  its  natural  channel  to  the  lake. 

But  there  were  errors  committed  upon  the  trial  which  demand  a 
reversal  of  the  judgment. 

The  plaintiff  was  permitted,  over  the  defendant's  objection,  to 
introdnce  in  evidence  a  letter  purporting  to  be  written  to  the  plain- 
tiff by  O.  O.  Esser  in  December,  following  the  overflow  of  his  lands. 
This  letter  was  as  follows : 

"  Lehigh  Valley  Kailboad. 

"  Pa.  and  N.  T.  Division. 

"  Office  of  the  Supekintendent, 
"  Sayre,  Pa.,  December  UK^  1900. 
"  O.  O.  EssEK,  Superintendent. 
"  SuBJEcrr :  Damage  to  Vineyard. 
"  Mr.  M.  L.  WioKHAM,  Hector,  K  T. : 

"  Dbar  Sir. —  I  have  your  letter  of  the  8d  inst.  with  reference  to 
the  creek  at  Fenton's  siding  becoming  clogged  at  the  heavy  rain, 
which  caused  it  to  overflow  its  banks,  thereby  damaging  your  vine- 
yard, and  in  reply  would  say  that  I  will  have  the  matter  attended 
to  as  soon  as  possible.  Yours  truly, 

"  O.  O.  ESSER,  Superintendent:^ 
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There  was  no  proof  that  Esser  was  the  superintendent  of  the 
defendant.  There  was  the  printed  heading  to  be  sore  and  the  sig- 
nature with  the  addition  of  the  word  "  superintendent."  But  this 
did  not  prove  that  he  was  the  superintendent  of  the  defendant  or 
had  any  authority  to  act  in  the  matter. 

The  objection  to  the  admission  of  the  letter  was  that  it  was  incom- 
petent and  immaterial  and  could  not  in  any  manner  bind  the  defend- 
ant. After  the  letter  was  received  a  motion  was  made  to  strike  it 
from  the  record  on  the  same  grounds,  which  was  denied,  to  both  of 
which  rulings  the  defendant  duly  excepted. 

The  jury  may  very  well  have  interpreted  the  letter  as  an  admis- 
sion by  the  defendant  that  it  was  liable  for  the  damage  caused  to 
the  plaintiffs  vineyard  and  that  his  claim  would  soon  be  settled. 
Even  if  the  letter  was  admissible  as  an  admission  by  an  officer  of 
the  defendant  after  the  damage  had  occurred,  which  is  doubtful,  it 
certainly  was  not  permissible  to  receive  it  in  evidence  until  proof 
had  been  offered  as  to  who  Esser  was  and  that  he  was  authorized  to 
act  in  behalf  of  the  defendant  corporation.  {Alexander  v.  Cauld- 
welly  83  K.  Y.  4S0.)  In  an  action  against  a  town  for  injuries  alleged 
to  have  been  caused  by  the  negligence  of  the  highway  commis- 
sioner, it  is  not  competent  to  prove  conversations  of  the  plaintiff 
with  the  highway  commissioner  or  with  the  members  of  the  town 
board  in  relation  to  a  settlement.  {Davie  v.  Tovm  of  Rochester ^ 
49  N.  Y.  St.  Repr.  633.) 

It  being  necessary  because  of  this  errof  to  reverse  the  judgment 
and  grant  a  new  trial  it  is  unnecessary  to  consider  further  excep- 
tions urged  by  the  defendant. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  coats 
to  appellant  to  abide  event. 
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Oataebine  MoAuuffs,  as  AdminiBtratrix,  etc.,  of  Cobnblius 
MoAtiLiFFE,  Deceased,  Respondent,  v.  Thb  Nbw  Yobk  Gentbal 
AND  Hudson  Riyeb  Railboad  Compant,  Appellant. 

19egliffenee  —  teanuUr  kiUed  at  a  railroad  crouing  —  dUenee  ofpro€f  that  ha  looked 
for  an  a/pproaehing  train  —  proof  of  freedom  from  contributory  negligence 
required. 

In  an  action  to  recoTer  damages  for  the  negligent  kiUing  of  the  plaintiifB 
intestate,  the  plaintiff,  in  order  to  recover,  must  make  it  appear,  either  hy 
direct  evidence,  or  else  by  inference  fairly  deduclble  from  the  facts  proven, 
that  the  intestate  was  free  from  contributory  negligence  on  his  part,  and  when 
the  circumstances  point  as  much  to  the  negligence  of  the  intestate  as  to  its 
absence,  or  point  in  neither  direction,  a  nonsuit  must  be  granted. 

The  presumption  that  a  person  exposed  to  danger  will  exercise  care  and  pru- 
dence in  regard  to  his  own  safety  does  not  permit  the  inference  to  be  drawn 
that  he  exercised  due  care. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiifs  intestate,  who,  while  driving  a  four-horse  team  attached  to  an  empty 
wagon,  was  struck  and  killed  by  one  of  the  defendant's  trains  at  a  highway 
crossing,  it  appeared  that  the  accident  occurred  about  six  o'clock  on  a  dark 
December  evening,  and  that  the  intestate  had  good  hearing  and  eyesight  and 
was  familiar  with  the  locality;  that  his  team,  which  was  a  gentle  one,  was 
walking  at  the  rate  of  about  two  and  a  half  miles  an  hour. 

The  highway  upon  which  the  intestate  was  driving  ran  nearly  parallel  with  the 
track  and  about  fifty  feet  distant  therefrom  until  it  turned  sharply  with  a 
steep  ascending  grade  to  pass  over  the  tracks.  The  train  which  struck  the 
intestate  was  traveUng  in  the  same  direction  that  he  was. 

Evidence  was  given  tending  to  show  that  the  train  was  running  at  the  rate  of 
forty -five  or  fifty  miles  ^  hour,  and  that  no  bell  was  rung  or  whistle  sounded 
as  it  approached  the  crossing. 

It  appeared  from  the  testimony  most  favorable  to  the  plaintiff  that,  for  more 
than  100  feet  from  the  crossing,  the  intestate,  by  turning  and  looking  partially 
backward,  could  have  seen  the  approaching  train  for  a  distance  of  at  least  900 
feet.  The  only  eye-witness  of  the  accident  testified  that  he  spoke  to  the  intes- 
tate before  he  got  within  100  feet  of  the  track,  and  that  the  intestate  said  he 
thought  there  was  no  danger  from  a  train  and  looked  down  the  track  and  that 
there  was  none  then  in  view. 

There  was  no  evidence  as  to  whether  or  not  the  intestate  looked  again  before 
driving  upon  the  track. 

EM,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
reversed,  on  the  gronnd  that  there  was  no  affirmative  evidence  or  circumstance 
from  which  the  jury  could  find  that  the  intestate  was  free  from  contributory 
negligence,  and  that  the  trial  court  erred  in  submitting  that  question  to  the 
Jury. 


Digitized  byCjOOQlC 


188    McAULIFFE  v.  N.  Y.  CENTRAL  &  H.  R  R.  R.  CO. 

Third  Dbfabtment,  June  Term,  1908.  [Vol.  86. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Ulster  on  the  30th  day  of  April,  1902,  upon  the  verdict  of  a  jury 
for  $5,000,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  5th  day  of  May,  1902,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Amos  Van  Etteriy  for  the  appellant. 

John  O.  Va/n  Etten  and  Sowa/rd  Chijpp^  for  the  respondent. 

Houghton,  J. : 

The  plaintiff's  intestate  was  killed  at  a  grade  crossing  on  the  out- 
skirts of  the  city  of  Kingston.  He  was  a  teamster  and  was  driving 
a  four-horse  team  attached  to  a  heavy  empty  stone  wagon,  returning 
from  the  delivery  of  a  load  in  company  with  another  team  which 
preceded  him.  The  accident  occurred  about  six  o'clock  in  the  even- 
ing, in  December,  1900.  It  was  dark  and  cold,  with  some  wind, 
but  not  storming.  The  plaintiff^s  intestate  was  about  thirty-five 
years  of  age,  with  good  hearing  and  eyesight,  and  was  familiar  with 
the  locality  and  the  crossing.  Both  teams  were  walking  and  travel- 
ing at  the  rate  of  about  two  and  a  half  miles  an  hour.  As  the  teams 
approached  the  crossing,  the  team  that  preceded  that  of  the  plain- 
tiff's intestate  was  from  100  to  150  feet  feet  in  advance.  There  was 
un  electric  alarm  bell  on  the  far  side  of  the  crossing  and  about  50 
feet  from  the  rail.  As  the  head  team  was  opposite  this  electric  bell 
it  began  to  ring,  and  the  horses  became  frightened  and  so  engaged 
the  attention  of  the  driver  that  he  did  not  notice  the  accident.  Tliis 
bell  rang  automatically  when  the  engine  passed  a  point  2,028  feet 
from  the  crossing.  There  was  evidence  that  the  bell  had  been  out 
of  repair,  but  it  rang  on  this  occasion.  The  highway  upon  which 
the  plaintiff's  intestate  was  driving  ran  northerly  and  southerly 
nearly  parallel  to  the  railroad  track,  and  about  50  feet  distant 
therefrom,  until  it  turned  sharply  with  a  steep  incline  to  pass  over 
the  tracks  at  an  acute  angle.  The  train  which  caused  the  accident 
was  going  northerly  in  the  same  direction  as  plaintiff's  intestate. 
He  was  sitting  on  a  seat,  and  from  the  front  of  the  head  team  to 
the  seat  on  which  he  sat  was  about  30  feet.  The  engine  struck  the 
wheel  horses  and  the  front  of  the  wagon,  not  injuring  the  leaders* 
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The  railway  tracks  averaged  from  6  to  12  feet  higher  than  the 
highway. 

There  was  evidence  which  made  it  a  prober  question  for  the  jury 
ss  to  whether  or  not  the  train  was  running  at  the  rate  of  forty-five 
or  fifty  miles  an  hour,  and  too  high  a  speed  for  that  locality,  and 
failed  to  sound  the  whistle  or  ring  the  bell  as  it  approached  the 
crossing.  There  was  no  dispute,  however,  but  that  the  headlight 
of  the  engine  was  burning. 

The  question  to  be  determined  is  whether  the  plaintiff  produced 
evidence  which  showed  such  proper  care  on  the  part  of  her  intestate 
in  approaching  the  track  as  authorized  the  court  to  submit  to  the 
jury  the  question  of  his  contributory  negligence. 

Going  towards  the  crossing  as  the  plaintiff's  intestate  was  travel- 
ing, at  a  point  400  feet  from  it,  the  road  descends  sharply  for  about 
40  feet  and  continues  level  for  about  200  feet ;  and  at  a  point  150 
feet  from  the  crossing  it  ascends  sharply  until  very  near  the  cross- 
ing when  the  ascent  becomes  more  acute.  In  this  valley  from  125 
to  140  feet  the  view  of  an  approaching  train  is  obstructed  for  the 
reason  that  the  bed  of  the  highway  is  so  low  and  the  bank  of  the 
railway  so  near  and  so  high  that  one  cannot  look  horizontally  along 
the  track.  The  track  comes  into  plain  view  as  one  approaches  the 
crossing  along  this  last  150  feet ;  and  at  a  point  from  80  to  90  feet, 
as  stated  by  plaintiff's  most  favoittble  witness,  the  vision  down  the 
track  in  the  direction  from  which  the  train  was  coming  is  uninter- 
rupted for  900  to  1,000  feet. 

The  house  of  Peter  Young  is  located  near  the  crossing,  and 
the  lot  on  which  it  is  located  extends  from  the  crossing  along 
the  highway.  It  is  this  house  and  lot  which  the  witnesses  refer  to 
in  locating  distances  and  points  of  vision  from  which  an  approach- 
ing train  can  be  seen  by  one  approaching  the  crossing  along  the  high- 
way. The  witnesses  for  the  plaintiff  variously  estimate  the  dis- 
tance of  this  house  from  the  crossing  at  from  100  to  125  and 
150  feet.  Th«  plaintiff's  own  surveyor,  who  measured  it,  says  that 
the  nearest  end  of  the  Young  house  is  lYO  feet  from  the  center  of 
the  crossing,  and  that  the  far  line  of  his  lot  is  342  feet  from  that 
point.  The  surveyor  employed  by  the  plaintiff,  in  addition  to  mak- 
ing his  measurements  and  map,  was  present  at  the  taking  of 
photographs   from  the  highway  down  the  track  upon  which  an 
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engine  was  placed.  He  says  the  camera,  in  the  taking  of  one 
photograph,  was  placed  40  feet  from  the  crossing  and  the  engine 
was  plainly  visible  930  feet  down  the  track ;  and  at  81  feet  it  was 
visible  945  feet ;  and  that  all  the  way  from  the  Young  house  to  the 
crossing  one  could  see  a  train  900  feet  away  coming,  as  the  train 
was  approaching  on  the  evening  of  the  accident.  This  witness 
further  says  that  the  last  obstruction  to  the  view  down  the  track  is 
200  feet  from  the  crossing.  There  is  a  slight  curve  about  1,000 
feet  from  the  crossing,  and  all  of  the  witnesses  for  the  plaintiff 
agree  that  from  the  vicinity  of  the  Young  house  to  the  crossing  an 
approaching  train  is  plainly  visible  to  that  curve.  They  put  the 
distances  as  100  feet,  and  80  or  90  feet,  and  200  feet ;  but  the  house 
is  the  objective  point  and  the  measured  distance  from  the  crossing 
was  not  controverted. 

Young's  garden  was  on  the  far  side  of  his  house  from  the  cross 
ing,  and  plaintiff's  witness  Sutton  gave  testimony  which  tended  to 
show  that  plaintiff's  intestate  had  the  possible  approach  of  the  train 
in  mind  when  he  was  at  a  point  opposite  this  garden.  This  point 
was  200  feet  and  more  from  the  crossing  and  by  reason  of  the  rise 
of  ground  as  one  approached  the  crossing  the  view  of  an  approach- 
ing train  became  clearer. 

None  oj  the  witnesses  for  the  defendant  made  the  situation  any 
more  favorable  to  plaintiff's  contention,  but  on  the  contrary  testified 
to  facts  showing  that  the  train  was  even  more  easily  observed  and 
could  be  seen  at  a  greater  distance. 

It,  therefore,  appears  upon  the  most  favorable  view  of  the  testi- 
mony presented  by  the  plaintiff,  that  her  intestate,  driving  towards 
the  crossing  at  a  walk,  had  a  clear  and  unobstructed  view  of  the 
approaching  train  for  more  than  100  feet  from  the  crossing. 

It  is  true  that  in  order  to  see  the  train  he  must  have  turned  and 
looked  partially  backward,  for  until  he  turned  to  cross  the  track  the 
train  was  coming  practically  from  his  rear.  But  if  he  had  turned 
he  could  have  seen.  His  team  was  moving  slowly  and  he  conld 
have  stopped  quickly.  They  were  gentle,  as  evidenced  by  the  fact 
that  the  head  team  stood  just  beyond  the  track  after  having  been 
torn  loose  by  the  collision.  The  railway  at  this  point  was  a  single 
track,  and  there  was  no  complication  of  a  crossing  with  several 
tracks  to  bewilder  him.    The  witness  Sutton  had  spoken  to  him 
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back  by  Young's  garden,  as  he  was  walking  beside  the  wagon,  and 
the  deceased  said  he  thought  there  was  no  danger  from  a  train,  and 
looked  down  the  track  and  none  was  in  view.  To  look  then  and 
not  again,  and  to  go  on  from  that  point  without  observing  the 
fnrtlier  precaution  of  watching  for  the  approach  of  a  train,  was  not 
the  observance  of  that  care  upon  his  part  which  it  was  his  duty  to 
exercise.  {Tucker  v.  JT.  T.  C.  dk  H.  B.  R.  B.  Co,,  124  K  Y. 
309 ;  CvUen  v.  Ddaware  <&  Hudson  Canal  Co.,  113  id.  667.) 
Sutton  was  the  only  person  who  claimed  to  have  seen  the  accident, 
and  he  did  not  observe  the  deceased  as  he  proceeded  on  toward  the 
crossing  after  the  remark  as  to  the  train,  for  he  turned  away  to  the 
eide  of  the  highway. 

The  plaintiff  contends  that  the  proof  disclosing  the  fact  that  the 
deceased  had  the  train  in  mind,  the  presumption  must  be  indulged 
in  that  he  continued  to  observe  as  he  approached  the  crossing.  The 
facts  will  not  bear  such  an  inference,  for  if  he  had  looked  and 
listened  he  could  have  both  seen  and  heard  the  train  and  could  have 
stopped.  The  plaintiffs  intestate  was  not  confronted  with  the  con- 
dition where  it  would  have  been  unavailing  for  him  to  look  and 
listen,  and  thus  brought  the  case  within  the  rule  permitting  a  jury 
to  say  whether  he  was  free  from  contributory  negligence,  as  was 
held  in  SmedM  v.  B.  dk  B.  B.  B.  B.  Co.  (88  N.  Y.  13). 

In  actions  of  this  character  the  plaintiff,  in  order  to  recover,  must 
make  it  appear  either  by  direct  evidence  or  else  by  inferences  fairly 
deducible  from  the  facts  proven,  that  the  deceased  was  f i*ee  from 
contributory  negligence  on  his  part.  And  when  the  circumstancea 
point  as  much  to  the  negligence  of  the  deceased  as  to  its  absence,  or 
point  in  neither  direction,  a  nonsuit  must  be  granted.  (  Wiwirow- 
ski  V.  Z.  S.  dk  M.  S.  B.  Co.,  124  N.  Y.  425 ;  Widwnd  v.  Delor 
ware  dk  Hudson  Canal  Co.,  167  id.  19.)  The  presumption  that  a 
person  exposed  to  danger  will  exercise  care  and  prudence  in  regard 
to  his  own  safety  does  not  permit  the  inference  to  be  drawn  that 
he  exercised  due  care.  ( WiwirowsJci  v.  L.  S.  <&  M.  S.  B.  Co., 
supra.)  The  proof  showed  that  the  conditions  were  such  that  the 
deceased,  by  the  exercise  of  his  faculties  of  sight  and  hearing,  might 
have  averted  the  accident.  But  if  the  circumstances  do  not  point 
to  the  actual  negligence  of  the  deceased,  they  at  least  point  aa 
much  to  his  negligence  as  to  its  absence. 
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Our  conclusion  is  that  there  was  no  affirmative  evidence  or  cir- 
cumstances from  which  the  jury  could  find  that  decedent  was  free 
from  contributory  negligence,  and  that  the  trial  court  erred  in  sub- 
mitting to  them  that  question  and  in  denying  the  motion  for  a  new 
trial. 

The  judgment  and  order  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concurred  ;  Chester,  J.,  not  sitting. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


The  People  of  the  State  op  New  York  ex  rel.  Walter  G.  Har- 
ris, Respondent,  v,  Dudley  Gill,  Sheriff  of  the  County  of  War- 
ren, Defendant. 

Minerva  Soovillb,  as  Administratrix,  etc.,  of  George  R.  Sooville, 
Deceased,  Appellant. 

JBkcecution  ctgaintt  the  pentm —  it  may  isme  in  an  action  far  the  negligent  kHUng  i^ 
the  plaintiff  *$  decedent  —  the  limit  of  time  impoeed  by  secti&n  572  of  the  Code  of 
Civil  Procedure,  when  applieable — if  an  execution  ie  unauthorised  a  remedy  eseiste 
by  habeas  corpus  or  prrferaMy  by  motion. 

An  action  to  recover  the  damages  resulting  from  the  death  of  a  decedent,  cansed 
by  the  negligence  of  the  defendant,  is  an  action  for  a  wrong  done  to  the  prop- 
erty rights  or  interests  of  the  decedent's  next  of  kin,  and  a  judgment  rendered 
in  favor  of  the  plaintiff  In  such  an  action  may  be  enforced  by  an  execution 
against  the  person  under  the  provisions  of  sections  549  and  1487  of  the  Code 
of  Civil  Proceduve,  which  authorize  the  issuing  of  such  an  execution  in  an 
action  to  recover  damages  for  an  injury  to  property. 

Section  672  of  the  Code  of  Civil  Procedure,  limiting  the  time  within  which  an 
execution  against  the  person  may  be  issued,  relates  only  to  cases  in  which  the 
judgment  debtor  is  in  custody  under  an  order  of  arrest  or  has  given  an  under- 
taking to  respond  to  any  execution  against  his  person. 

Semble,  that  a  judgment  debtor  in  custody  under  an  execution  against  the  person, 
issued  in  an  action  in  which  such  an  execution  was  wholly  unauthorized,  may 
obtain  his  discharge  through  the  medium  of  a  writ  of  habeas  corpus. 

Bemble,  that  a  motion  to  set  aside  the  execution  against  the  person  would  be  the 
better  practice. 

8mTH,  J.,  dissented. 
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Apfeai.  by  Minerva  Scoville,  as  administratrix,  etc.,  of  George 
B.  Scoville,  deceased,  from  an  order  of  the  count j  judge  of  Warren 
county,  entered  in  the  office  of  the  clerk  of  the  county  of  Warren  on 
the  26th  day  of  March,  1903,  discharging  the  relator  from  the  cus- 
tody of  the  sheriff  of  Warren  county  under  a  writ  of  habeas  corpus. 

ErsJcine  C.  Rogers^  for  the  appellant. 

T.  D.  Truminill^  Jr.^  for  the  respondent. 

HOUQHTON,  J.  : 

Through  the  negligence  of  the  relator,  George  R.  Scoville,  appel- 
lant's intestate,  received  injuries  from  which  he  died.  Appellant, 
as  administratrix  of  his  estate,  brought  action  against  the  relator  to 
recover  damages,  and  recovered  a  judgment  for  a  considerable 
amount.  Execution  against  the  property  was  issued  thereon  and 
returned  wholly  unsatisfied.  Seventeen  days  thereafter  an  execu- 
tion against  the  person  of  the  relator  was  issued  and  lie  was  taken 
into  custody  by  the  defendant  sheriff  and  imprisoned  in  the  Warren 
connty  jail.  Thereupon  the  relator  procured  a  writ  of  habeas  corpus 
from  the  county  judge  of  Warren  county,  who  ordered  that  tlie 
relator  respondent  be  released  from  custody  upon  the  grounds  that 
the  nature  of  the  action  did  not  permit  an  execution  against  the  per- 
son, and  that  the  execution  against  the  person  was  issued  more  than 
ten  days  after  the  property  execution  was  returned  unsatisfied. 
Prom  that  order  this  appeal  is  taken. 

It  is  claimed  on  the  part  of  the  appellant  that  the  connty  judge 
had  no  power,  on  a  writ  of  habeas  corpus,  to  direct  the  sheriff  to 
release  the  relator  from  custody,  and  that  the  only  remedy  of  one  in 
custody  under  an  execution  against  the  person  is  to  move  to  set  the 
execution  aside. 

While  a  motion  to  set  aside  the  execution  might  be  deemed  better 
practice,  because  a  proceeding  in  the  action  itself,  yet  we  think  one 
in  custody  under  an  execution  against  the  person,  where  the  issuing 
of  such  an  execution  was  wholly  unauthorized  by  law,  has  a  right  to 
move  for  his  discharge  through  the  writ  of  habeas  corpus. 

In  People  ex  rel.  McLougKlin  v.  WUaon  (88  Hun,  258),  relied 
upon  by  appellant,  the  presiding  justice,  it  is  true,  lays  down  tlie 
rule  that  where  it  appears  upon  the  return  of  a  writ  of  habeas 
App.  Div.— Vol.  LXXXV.        13 
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corpus  that  the  prisoner  is  detained  in  custody  by  virtue  of  an  exe- 
cution against  the  person,  it  is  the  duty  of  the  judge  to  make  an 
order  remanding  him  back  to  custody ;  but  the  remainder  of  the 
court  concurred  in  the  reversal  of  the  order  of  discharge  only  on  the 
ground  that  the  relator  was  improperly  discharged  because  an  exe- 
cution against  his  person  was  proper. 

While  section  2032  of  the  Code  provides  that  the  court  or  judge 
must  forthwith  make  a  final  order  remanding  the  prisoner  if  it 
appears  that  he  is  detained  in  custody  by  virtue  of  a  final  judgment 
or  decree,  or  of  an  execution  or  other  process  issued  upon  such  a. 
judgment,  yet  section  2033,  by  subdivisions  4  and  6,  provides 
that  a  prisoner  in  custody  can  be  discharged  when  the  mandate 
under  which  he  is  held,  although  in  proper  form,  was  issued  in  a^ 
case  not  allowed  by  law,  or  where  the  mandate  is  not  authorized  by 
the  judgment  or  decree. 

While  a  party  cannot  review  a  judgment  or  decree  under  the 
guise  of  a  writ  of  habeas  corpus,  yet  where  his  custody  is  unauthor- 
ized or  unlawful,  it  seems  quite  clear  that  he  has  a  right  to  that 
remedy  to  procure  his  discharge. 

The  order  cannot  be  sustained  on  the  ground  that  the  execrtion 
upon  which  the  relator  was  imprisoned  was  issued  more  than  ten 
days  after  the  return  of  the  property  execution.  Section  572  of 
the  Code  of  Civil  Procedure  relates  to  cases  in  which  an  order  of 
arrest  had  been  issued,  and  it  is  only  where  such  order  of  arrest  ha& 
been  granted  and  the  judgment  debtor  is  still  in  custody  under  that 
process  or  has  given  an  undertaking  to  respond  to  any  execution 
against  his  person,  that  execution  must  be  issued  within  three 
months  from  the  rendition  of  judgment,  and  within  ten  days  after 
the  return  of  an  execution  against  the  property.  {Sweet  v.  JVarriSy 
12  Civ.  Proc.  Rep.  175  ;  affd.,  45  Hun,  595 ;  110  K  Y.  668 ;  Bedner 
V.  Jewetty  72  id.  598.) 

The  important  question  to  be  determined  is  whether  an  execution 
against  the  person  can  be  issued  on  a  judgment  obtained  for  neg- 
ligent acts  producing  injuries  which  caused  death. 

Included  in  the  various  kinds  of  actions  in  which,  according  to 
the  provisions  of  sections  549  and  1487  of  the  Code  of  Civil  Pro- 
cedure, an  execution  against  the  person  maybe  issued,  are  actions  ta 
recover  damages  for  a  personal  injury  and  an  injury  to  property. 
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By  enbdivisions  9  and  10  of  section  3343  of  the  Code,  a  personal 
injury  is  defined  to  inclade  an  actionable  injury  to  the  person  either 
of  the  plaintiff  or  of  another ;  and  an  injury  to  property  is  defined 
as  an  actionable  act,  whereby  the  estate  of  another  is  lessened,  other 
than  a  personal  injury,  or  the  breach  of  a  contract. 

In  order  to  justify  the  issuing  of  an  execution  against  the  person 
on  a  judgment  obtained  by  the  next  of  kin  against  one  whose  negli^ 
gence  caused  the  death,  the  action  must  be  deemed  either  for  per* 
sonal  injuries  or  for  injury  to  property. 

If  the  person  injured  survived  and  obtained  a  judgment  there  is 
no  question  but  what  he  would  be  entitled  to  an  execution  against 
the  person  of  the  defendant  in  default  of  being  able  to  collect  the 
judgment  out  of  his  property.  So,  too,  if  one's  horse  or  carriage 
was  injured  by  the  negligence  of  another,  he  would  be  entitled  to 
Bach  execution  on  the  judgment  he  might  obtain. 

While  many  expressions  may  be  found  in  the  books  as  to  the 
character  of  the  action  which  by  the  statute  is  given  to  the  next  of 
kin  where  death  is  caused  by  negligence,  and  divers  decisions  may 
be  found  as  to  whether  an  execution  against  the  person  on  such  a 
judgment  is  permissible,  we  think  controversy  has  been  set  at  rest 
by  the  decision  of  the  Court  of  Appeals  in  Matter  of  Meehin  v.  J?. 
n,  li,  E.  Co.  (164  N.  Y.  145).  The  question  there  presented  was 
whether  such  aij  action  survived  the  death  of  the  sole  administrator 
and  next  of  kin,  and  it  was  held  that  it  did  because  the  statute  gave 
tlie  right  of  action  to  recover  damages  for  wrongs  done  to  property 
rights,  and  not  for  injuries  to  the  person  of  the  decedent.  After  an 
elciborate  review  of  the  authorities  as  to  the  origin  and  nature  of 
such  an  action,  the  court  unanimously  concludes  that  the  action  is 
one  to  recover  for  a  wrong  done  to  the  property  rights  or  interests 
of  the  beneficiaries,  because  the  death  deprived  them  of  some  pecu« 
niary  benefit  reasonably  to  be  expected  from  the  continuance  in  life 
of  the  decedent. 

The  Code  expressly  providing  tliat  an  execution  against  the  per* 
son  may  issue  in  an  action  brought  to  recover  damages  for  injury  to 
property,  there  seems  no  reason  why  it  should  not  include  such  prop* 
erty  rights  as  are  given  to  the  next  of  kin  of  one  whose  death  is 
caused  by  negligence. 

This  conclusion  is  in  accordance  with  tiie  spirit  of  the  law  giving. 
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the  extreme  remedy  of  body  execution  for  the  recovery  of  damages 
brought  about  by  wrongful  act  or  omission.  If  this  action  had  been 
brought  by  the  administrator  against  the  defendant  for  injury  to  the 
horse  which  the  plaintiff's  intestate  had  been  driving  at  the  time  of 
his  death  only,  it  could  hardly  be  said  that  an  execution  against  the 
defendant's  person  could  not  be  issued.  The  judgment  in  the  present 
case,  having  been  obtained  for  an  injury  to  the  property  rights  of 
the  beneficiaries,  it  must  follow  that  an  execution  against  the  person 
was  proper. 

The  order  should  be  reversed  and  the  defendant  remanded  to  the 
custody  of  the  sheriff  of  Warren  county,  with  ten  dollars  costs  and 
disbursements  against  the  respondent. 

All  concurred,  except  SMrrn,  J.,  dissenting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
defendant  remanded  to  the  custody  of  the  sheriff  of  Warren  county. 


B.  Db  Wm  Veedeb,  Appellant,  v,  Albert  J.  Seaton,  Bespondent. 

Principal  and  agent  —  tchsn  an  agent  earm  hie  eammieeion  aithaugh  the  contract  ie 
not  in  writing  arid  not,  tJurefore,  enfarcible  againet  the  purchaeer  —  an  exception 
to  the  direction  of  a  verdict  ie  eufficient—  the  party  excepting  need  not  oak  for 
judgment  or  to  go  to  the  jury. 

An  agent  employed  to  sell  automobiles  on  commission,  who  effects  a  sale  of  an 
automobile  to  a  responsible  party  for  $2,000,  the  price  stipulated  by  bis  princi- 
pal, upon  terms  satisfactory  to  the  principal,  is,  in  the  event  of  the  refusal  of 
his  principal  to  perform  the  contract  of  sale  by  delivering  the  automobile  and 
accepting  the  purchase  price,  entitled  to  receive  his  commission  for  effecting 
the  sale,  notwithstanding  that  the  contract  was  not  in  writing  and  that  the 
Tendee  might,  on  that  account,  have  refused  to  accept  the  automobile  when 
tendered  to  him. 

Where,  upon  the  trial  of  an  action  before  a  jury,  the  defendant  moves  for  the 
direction  of  a  verdict,  the  plaintiff,  by  neglecting  to  make  a  motion  for  the 
direction  of  a  verdict  or  for  leave  to  go  to  the  jury,  does  not  thereby  consent 
to  allow  the  court  to  pass  upon  the  issues  involved  in  the  action  without  the 
aid  of  the  jury. 

In  such  a  case  an  exception  taken  by  the  plaintiff  to  the  direction  of  the  verdict 
in  favor  of  the  defendant  entitles  the  plaintiff  to  review  upon  appeal  the  pro* 
priety  of  the  ruling. 
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Appeal  by  the  plaintiff,  B.  De  Witt  Yeeder,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  derk  of  the  county  of  Schenectady  on  the  5th  day  of  Decem- 
ber, 1902,  upon  the  dismissal  of  the  complaint  by  direction  of  the 
court  as  to  the  second  cause  of  action  therein  set  forth,  and  upon 
the  verdict  of  a  jury,  rendered  by  direction  of  the  court  as  to  the 
first  cause  of  action,  after  a  trial  at  the  Schenectady  Trial  Term. 

William  Dewey  Loucka^  for  the  appellant 

Kloch  dk  Phillips^  for  the  respondent. 

Houghton,  J. : 

The  second  cause  of  action  set  forth  in  the  complaint  is  for  com- 
missions in  effecting  the  sale  of  an  automobile. 

The  plaintiff  was  agent  for  the  defendant  for  the  sale  of  auto- 
mobiles in  the  territory  embraced  within  the  counties  of  Albany, 
Schenectady  and  Montgomery.  Shortly  after  his  appointment  as 
agent  he  effected  a  sale  of  a  Winton  touring  car  to  one  Mallett, 
residing  in  the  city  of  Albany,  at  the  agreed  price  of  $2,000,  which 
was  the  price  stipulated  by  the  defendant.  The  machine  was  to  be 
delivered  the  twentieth  of  June  following.  The  terms  of  sale  pre- 
scribed by  the  defendant  required  that  $200  be  paid  upon  obtaining 
the  order.  This  the  prospective  purchaser  refused  to  make.  The 
order  was  communicated  by  the  plaintiff  to  the  defendant,  and  the 
plaintiff  testified  upon  the  trial  that  he  informed  the  defendant  that 
the  purchaser  would  not  make  the  payment  of  $200,  but  was  willing 
to  pay  the  full  price  of  $2,000  on  the  delivery  of  the  machine,  and 
that  the  defendant  inquired  as  to  the  responsibility  of  the  purchaser, 
and,  upon  learning  that  he  was  entirely  responsible,  agreed  to  waive 
the  payment  and  deliver  the  machine.  The  machine  was  not  deliv- 
ered on  the  prescribed  date,  but  was  promised,  as  testified  by  plain- 
tiff, from  time  to  time  without  any  objection  on  the  part  of  the 
defendant  that  the  preliminary  payment  had  not  been  made.  The 
purchaser  was  anxious  for  the  delivery  of  the  machine,  and  wrote 
several  letters  asking  that  it  be  delivered,  and  inquiring  why  it 
had  not  been.  Considerable  of  the  negotiation  was  had  with  one 
Birdsall,  and  the  respondent  makes  the  point  that  Birdsall  had  no 
right  to  waive  the  preliminary  payment.    But  the  testimony  shows 
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that  Birdsall  was  tho  manager  of  the  defendant,  and  incidentally  it 
IB  disclosed,  although  not  pleaded  by  the  answer,  that  Birdsall  was  in 
fact  partner  of  the  defendant.  Whatever  Birdsall  did,  therefore, 
was  the  act  of  the  defendant  with  respect  to  accepting  the  order 
and  waiving  payment  and  agreeing  to  deliver  a  machine. 

The  testimony  of  the  plaintiff  and  Mallett  showed  that  the  plain- 
tiff procured  a  responsible  purchaser  who  had  agreed  to  buy  a 
machine  at  the  defendant's  price,  and  who  was  ready  and  willing  to 
accept  and  pay,  and  the  plaintiff,  tlierefore,  upon  defendant's  refa&a 
to  perform  by  delivery  and  acceptance  of  price,  was  entitled  to  his 
commission. 

The  contract  of  sale  of  the  automobile  to  Mallett  was  not  in 
writing  and,  therefore,  might  have  been  taken  advantage  of  by  him 
when  the  machine  was  tendered ;  but  that  fact  did  not  prevent  the 
agent  from  earning  his  commissions  when  he  effected  a  sale  to  a 
responsible  party  at  the  stipulated  price,  or  terms  waived,  and 
accej)ted  by  the  defendant.  A  contract  for  the  sale  of  real  estate 
to  be  binding  must  be  in  writing,  but  an  agent  who  has  been  author- 
ized to  make  a  sale  at  a  certain  price,  earns  his  commission  when  he 
has  i^rocured  a  purchaser  ready  and  willing  to  purchase  at  the  terms 
fixed,  with  whom  the  vendor  refuses  to  contract  or  to  whom  he 
refuses  to  convey  upon  payment.  {Mooney  v.  Elder^  56  N.  Y. 
238.) 

The  defendant  and  Birdsall  denied  the  acceptance  of  the  order 
and  the  waiver  of  the  first  payment,  and  it  is  possible  that  their 
verbion  of  the  transaction  was  the  more  reasonable  and  that  they 
were  right  in  their  statements ;  but  nevertheless  the  plaintiff  was 
entitled  to  have  the  jury  pass  upon  his  version  of  what  took  place. 
The  learned  trial  court  must  have  overlooked  the  fact  that  the 
plaintiff's  testimony  established  full  performance  on  his  part  of  all 
that  lie  was  required  to  do  in  order  to  earn  his  commission,  and  it 
was  error  to  dismiss  the  complaint  as  matter  of  law. 

The  respondent  insists  that  the  plaintiff  has  waived  his  right  to 
complain  of  the  dismissal  of  the  complaint  because  he  did  not 
request  to  go  to  the  jury  upon  the  issues.  No  motion  was  made  by 
the  plaintiff  for  direction  of  a  verdict  in  his  favor.  A  party  who 
requests  by  motion  that  the  court  dispose  of  the  case  without  the 
aid  of  the  jury,  cannot  complain  that  the  issues  were  not  passed 
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upon  by  them ;  and  where  each  party  makes  snch  a  request  neither 
can  complain  that  tlie  jxiry  should  have  been  allowed  to  decide,  for 
by  such  motions  l^th  consent  that  all  of  the  issues  be  passed  upon 
by  the  court.  But  where  one  party  only  makes  the  motion,  and 
the  other  remains  silent,  no  such  consent  can  be  implied,  and  the 
propriety  of  the  ruling  is  brought  up  by  mere  exception.  (  Walker 
V.  Phoenix  Ins.  Co.^  89  Hun,  333 ;  Train  v.  Holland  Purchase 
Ins.  Co.,  62  N.  Y.  598 ;  PraU  v.  D.  S.  M.  F.  Ins.  Co.,  130  id.  206.) 
The  judgment,  so  far  as  appealed  from,  is  reversed  and  new  trial 
granted  as  to  the  second  cause  of  action  sot  forth  in  the  complaint, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment,  so  far  as  appealed  from,  reversed  and  new  trial  granted 
as  to  the  second  cause  of  action,  with  costs  to  appellant  to  abide 
event. 


GoNBAB  C.  HuBA,  Bespondcnt,  v.  Soheneotadt  Railway  Company, 

Appellant. 

Negligenee  —  nammabU  Urns  mt/iin  whieh  a  paasTiger  in  a  street  ear  must  pay  his 
fare^unneeeuary  vioUnee  in  hie  removal  from  the  ear  must  be  pleaded  —  u>hai 
pleading  does  not  allege  it  — an  answer  of  a  physician  that  headaches  **  might  be  " 
iJic  result  ofir^uries  is  not  competent. 

The  question  as  to  what  is  a  reasonable  time  within  which  a  passenger  on  a  street 
car  must  pay  his  fare  after  demand  is  made  therefor,  depends  upon  the  sur- 
rounding circumstances. 

It  cannot  be  said,  as  a  matter  of  law,  that  the  time  which  it  takes  a  street  car  to 
travel  a  quarter  of  a  mile  is  such  a  reasonable  time,  when  there  is  no  evidence 
as  to  the  speed  at  which  the  car  was  traveling,  other  than  that  it  was  running 
at  its  regular  speed. 

In  an  action  brought  to  recover  damages  for  the  unlawful  ejection  of  the 
plaintiff  from  one  of  the  defendant's  cars,  on  which  he  was  a  passenger, 
the  plaintiff  is  not  entitled  to  recover  for  any  unnecessary  violence  accom- 
panying  his  ejection  unless  it  is  alleged  in  the  complaint,  as  the  use  of 
unneceaniry  violence  might  give  rise  to  a  cause  of  action  independent  of 
whether  the  ejection  was  lawful  or  unlawful,  and  the  damages  resulting 
therefrom  are,  consequently,  in  the  nature  of  special  damages. 

The  complaint  in  such  an  action  allege<l  that  **  the  defendant's  conductor,  who 
was  in  charge  of  said  car  as  the  agent  and  employee  of  the  defendant,  did 
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WTODgfully,  illegally  and  unlawf  ally,  yioleiitly  assault  plaintiff  by  taking  hold 
of,  pushing  and  pulling  the  plaintiff,  and  by  then  and  there  throwing  the 
plaintiff  backwards  off  from  the  said  car  to  the  ground,  with  great  force  and 
violence,  thereby  wrongfully,  illegally  and  unlawfully  ejecting  and  throwing 
plaintiff  from  said  car,  and  that  thereby  plaintiff  was  bruised  and  cut  about 
the  head  and  back,  and  was  seriously  and  permanently  injured  and  suffered  a 
severe  shock,  and  was  rendered  sick  and  sore  and  suffered,  and  still  continues 
to  suffer  great  pain,  and  will,  as  he  verily  believes,  for  a  long  time  so  continue 
to  suffer." 

Sold,  that  the  allegation  was  not  broad  enough  to  entitle  the  plaintiff  to  recover 
for  unnecessary  violence  attending  the  ejection. 

An  answer  given  by  a  medical  expert  upon  the  trial  of  an  action  to  recover  dam- 
ages for  personal  injuries,  to  the  effect  that  headaches  "  might  be"  the  result 
of  certain  stated  injuries,  should  be  stricken  out  on  the  ground  that  it  is  doubt- 
ful and  speculative. 

Appeal  bj  the  defendant,  the  Schenectady  Eailway  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plainti£^ 
entered  in  the  office  of  the  clerk  of  the  county  of  Albany  on  the 
19th  day  of  December,  1902,  upon  the  verdict  of  a  jury  for  $300 ; 
also  from  bo  much  of  an  order  entered  in  said  clerk's  office  on  the 
6th  day  of  December,  1902,  as  imposed  upon  the  defendant  the  pay- 
ment of  costs  as  a  condition  of  granting  a  new  trial,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  19tli  day  of  December, 
1902,  denying  the  defendant's  motion  for  a  new  trial  made  ui)on 
the  minutes. 

The  complaint  in  the  action,  to  recover  damages  for  the  unlawful 
removal  of  the  plaintiff  from  the  defendant's  street  car,  described 
the  manner  in  which  the  plaintiff,  was  ejected  from  the  defendant's 
car  as  follows : 

"  The  defendant's  conductor,  who  was  in  charge  of  said  car  as  the 
agent  and  employe  of  the  defendant,  did  wrongfully,  illegally  and 
unlawfully,  violently  assault  plaintiff  by  taking  hold  of,  pushing  and 
pulling  the  plaintiff,  and  by  then  and  there  throwing  the  plaintiff 
backwards  off  from  the  said  car  to  the  ground,  with  great  force  and 
violence,  thereby  wrongfully,  illegally  and  unlawfully  ejecting  and 
throwing  plaintiff  from  said  car,  and  that  thereby  plaintiff  was 
braised  and  cut  about  the  head  and  back,  and  was  seriously  and  per- 
manently injured  and  suffered  a  severe  shock,  and  was  rendered 
sick  and  sore  and  suffered,  and  still  continues  to  suffer  great  pain, 
and  will,  as  he  verily  believes,  for  a  long  time  so  continue  to  suffer." 
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Mcbrcus  T.  Hv/n  and  Michael  D.  ReiUy^  for  the  appellant. 
BoUin  B.  Sanford^  for  the  respondent 

HoUOHTONy  J. : 

The  defendant  operates  a  street  railway  and  the  plaintiff  boarded 
one  of  its  cars  as  a  passenger  in  an  intoxicated  condition.  The 
oondnctor  demanded  his  fare,  which  was  not  paid,  and  the  plaintiff 
was  pat  off  the  car. 

The  theory  of  the  plaintiff  in  his  complaint  and  on  the  trial  was 
that  suflScient  time  was  not  allowed  him  to  pay  his  fare,  and  that 
he  was  unlawfully  ejected.  The  defendant  contended  that  the 
plaintiff  had  refused  to  pay  his  fare  and  was  properly  removed 
from  the  car. 

In  ejecting  the  plaintiff  he  fell  or  was  thrown  to  the  ground  and 
was  more  or  less  injured  about  the  head.  The  character  of  those 
injuries  was  described,  and  headaches  which  the  plaintiff  had  experi- 
enced since  the  injury  were  detailed  by  him.  The  manner  and 
violence  with  which  he  was  removed  was  also  described. 

The  plaintiff  testified  to  facts  from  which  it  might  be  inferred 
that  he  was  not  given  time  to  pay  his  fare  before  he  was  ejected 
from  the  car,  and  that  from  the  time  of  the  request  of  the  con- 
ductor tliat  he  pay,  to  the  time  of  his  being  put  off,  he  was  search- 
ing for  the  money  which  he  had  on  his  person,  and  that  he  was 
thrown  backwards  from  the  car,  and  in  this  contention  he  is  cor- 
roborated by  some  of  his  witnesses. 

The  defendant  insists  that  as  matter  of  law  a  reasonable  time  had 
been  allowed  the  plaintiff  in  which  to  pay,  and  that  it,  therefore, 
had  a  right  to  eject  the  plaintiff  by  such  force  as  was  necessary  to 
accomplish  the  purpose. 

The  car  had  proceeded  about  a  quarter  of  a  mile  from  the  point 
at  which  the  plaintiff  boarded  it  when  it  was  stopped  for  the  pur- 
pose of  putting  him  off.  The  time  which  it  took  the  car  to  travel 
this  distance  is  not  clearly  stated.  There  is  proof  that  it  was  running 
its  regular  speed,  but  what  that  speed  was  does  not  appear.  One 
witness  says  that  it  could  have  taken  only  about  two  minutes  to 
stop  it  between  the  time  the  bell  was  rung  for  stopping  and  the 
time  the  car  actually  stopped.  The  same  witness  testified,  however 
that  the  car  could  stop  in  three  times  its  length. 
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It  is  manifest  that  what  is  a  reasonable  time  within  which  a 
passenger  mast  pay  his  fare  after  demand  is  dependent  upon  the 
circumstances  snrronnding  the  situation ;  and  we  do  not  tliink  that 
we  can  say  as  matter  of  law,  as  the  facts  are  now  presented,  that  a 
reasonable  time  had  elapsed  and  that  the  defendant  was  justified  in 
ejeciting  the  plaintiff. 

There  were,  however,  errors  upon  the  trial  which  require  a 
reversal  of  the  judgment. 

The  complaint  did  not  allege  that  unnecessary  violence  was  used 
in  removing  the  plaintiff  from  the  car.  The  court  charged  the  jury 
that  the  defendant  had  no  right  to  use  unnecessary  force  or  violence 
in  ejecting  the  plaintiff,  to  which  the  defendant  excepted  on  the 
ground  that  the  complaint  did  not  allege  unnecessary  violence.  We 
think  this  exception  was  well  taken.  The  theory  of  the  complaint 
is  that  the  plaintiff  was  unlawfully  ejected  by  violence,  it  is  true- 
But  not  by  such  special  allegations  as  would  allow  the  jury  to  con- 
sider the  special  damages  which  might  arise  from  the  use  of  unneces- 
sary force.  The  use  of  unnecessary  violence  might  give  rise  to  a 
cause  of  action  quite  independent  of  the  fact  as  to  whether  the 
eviction  was  lawful  or  unlawful.  If  the  eviction  was  unlawful  it 
might  be  by  force  which  produced  the  injury ;  but  whether  the  force 
used  was  greater  than  was  necessary  and  produced  greater  injury 
than  would  naturally  follow  was  in  the  nature  of  special  damage 
which  should  have  been  pleaded  in  order  to  allow  the  plaintiff  to 
recover  by  reason  of  that  fact.  In  order  to  entitle  a  party  to  special 
damages  he  must  allege  them  in  his  complaint.  (Kleiner  v.  Third 
Avenue  E,  It,  Co,^  162  N.  Y.  198.)  Consideration  of  that  question 
tended  to  enlarge  the  cause  of  action  itself,  and  in  order  to  entitle 
the  plaintiff  to  have  the  jury  pass  upon  that  question  he  must  have 
alleged  the  facts  in  his  complaint.  {Cdsaidy  v.  Brooklyn  Daily 
Eagle^  138  N.  Y.  239.)  Under  the  charge  the  jury  could  have 
found  that  the  plaintiff  was  lawfully  ejected,  but  that  unnecessary 
force  was  used,  and  hence  have  found  a  verdict  for  the  plaintiff 
upon  a  cause  of  action,  or  element  of  a  cause  of  action,  not  alleged 
in  the  complaint. 

In  addition  to  this,  we  think  the  court  erred  in  not  striking  out, 
on  motion  of  the  defendant,  the  answer  of  Dr.  Leavy,  who  was 
asked  the  following  question :  "  Q.  In  your  judgment,  as  a  physician, 
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if  a  man  had  never  had  headaches^  and  liad  had  a  fall  and  bruise 
similar  to  this  one  you  dressed  on  the  nineteenth  of  November, 
would  headaches  that  he  had  subsequent  to  that  time,  in  your  judg- 
ment, be  caused  by  that  fall  ? "  To  which  he  answered,  "  They 
might  be."  The  question  was  not  objected  to,  but  a  motion  was 
made  to  strike  out  the  answer  as  too  indefinite  and  hypothetical. 
The  question  is  quite  inartiticially  framed,  but  it  was  evidently 
understood  to  call  for  the  opinion  of  the  physician.  The  answer 
does  not  rise  to  the  dignity  of  the  expression  of  an  opinion.  Any 
witness,  not  being  an  expert,  could  say  that  the  headaches  might 
have  been  caused  by  the  injury ;  and  an  expert  could  very  truth- 
fully say  that  they  might  have  been  so  caused,  but  when  pressed 
for  his  opinion  as  to  whether  or  not  they  were,  he  might  have  been 
unable,  with  reasonable  certainty,  to  have  given  such  an  opinion. 
Consequences  which  are  merely  possible  and  speculative  are  not 
proper  to  be  considered  in  estimating  damages.  {Strohm  v.  iT.  Z"., 
Z.  E.  <b  W.  B.  B.  Co.,  96  N.  Y.  305.)  In  Bellemare  v.  Third 
Avenue  B,  B.  Co,  (46  App.  Div.  557)  the  answer  of  an  expert  that 
there  was  likely  to  be  a  certain  loss  resulting  from  an  injury,  and 
that  complications  might  result,  was  condemned  as  hypothetical  and 
speculative.  And  in  Streng  v.  Ihert  Brewing  Co.  (50  App.  Div. 
542)  it  was  held  error  to  refuse  to  strike  out  an  answer  of  an  expert 
that  injuries  "may  be  permanent."  The  trial  court  allowed  the 
answer  to  stand  for  what  it  was  worth,  evidently  considering  it  of 
very  little  value,  as  properly  he  might.  But  we  cannot  say  that  the 
jury  did  not  regard  the  answer  as  of  importance  and  construe  it  as 
the  deliberate  opinion  of  tlie  physician.  The  rule  that  the  opinion 
of  experts  should  be  confined  to  probable  consequences  based  upon 
reasonable  certainty,  is  so  broad  that  doubtful  and  speculative 
expressions  of  opinion  are  unnecessary  and  should  be  carefully 
guarded  against. 

The  judgment  and  order  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concurred;   Fabkeb,  P.  J.,  and  Smfth,  J.,  concurred  on 
ground  last  stated. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


Digitized  byCjOOQlC 


204  MURTAGH  v.  DEMPSEY. 

Thibd  Dbpabtmknt,  Juhb  Tbbic,  1908.  [Vol.  86. 

Patbiok    J.  MuBTAGH,  Appellant,  v.  William    Diehpsbt^ 

Respondent. 

Pmoer  of  a  OourUy  (hurt  to  rewne  a  justM 9  judgment  om  being  againai  1M  weight  of 

evidence. 

The  authority  conferred  upon  Ck)unt7  Courts  by  section  8068  of  the  Code  of  dvil 
Procedure,  as  amended  by  chapter  658  of  the  Laws  of  1900,  to  reverse  a  Jodg- 
ment  of  a  Justice's  Court  on  the  ground  that  it  is  contrary  to,  or  against,  the 
weight  of  evidence,  should  be  exercised  only  when  the  justice's  Judgment  is  so 
plainly  against  the  weight  and  preponderance  of  proof  that  it  can  be  seen  that 
the  Justice  could  not  reasonably  have  arrived  at  the  decision  which  he  made. 

The  section,  as  amended,  does  not  confer  upon  the  County  Court  any  greater  power 
over  judgments  rendered  by  justices  of  the  peace  than  the  Appellate  Division 
and  the  Court  of  Appeals  have  over  Judgments  rendered  by  inferior  courts  or 
referees. 

Appeal  bj  the  plaintiff,  Patrick  J.  Mnrtagh,  from  a  judgment 
of  the  County  Court  of  Franklin  county  in  favor  of  the  defendant^ 
entered  in  the  office  of  the  clerk  of  the  county  of  Franklin  on  the 
4th  day  of  February,  1903,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  4th  day  of  February,  1903,  reversing,  upon 
appeal,  a  judgment  of  a  justice  of  the  peace. 

Walter  J.  Mears^  for  the  appellant. 

Cha/rles  A,  Bv/rhe^  for  the  respondent. 

Houghton,  J. : 

The  defendant  was  owner  of  a  building,  a  portion  of  which  was 
occupied  by  one  Bush  as  a  meat  market  Certain  repairs  were 
necessary  to  the  cooler  used  in  connection  with  said  market  and  an 
agreement  was  entered  into  between  the  defendant  and  his  tenant 
that  the  defendant  would  furnish  material  for  the  repairs  provided 
the  tenant  would  furnish  the  labor.  The  defendant  authorized 
Bush  to  purchase  the  material  for  such  repairs  as  cheaply  as  he 
could,  and  he  did  purchase  some  of  said  material  from  the  plaintiff 
on  the  credit  of  the  defendant.  The  defendant  paid  a  part  of  the 
bill,  but  refused  to  pay  for  two  window  sashes  and  lights.  The 
ground  of  refusal  was  that  the  windows  were  not  a  part  of  the 
material  used  in  the  repairs.    The  proof  showed  that  they  were 
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Deceeeary  and  proper  in  the  constmctioii  of  the  cooler  and  the  old 
cooler  was  constructed  in  the  same  manner.  The  defendant  was 
sworn  in  his  own  behalf  in  the  trial  court  and  did  not  denj  his 
agreement  to  pay  for  the  material  for  the  repairs  and  admitted  that 
he  had  paid  some  bills  presented  by  other  parties,  but  claimed  that 
his  agreement  to  buy  material  was  for  much  less  repair  than  was 
actually  put  upon  the  structure.  He  was  at  the  building  from  time 
to  time  and  saw  what  was  being  done,  and  the  proof  against  him 
was  quite  overwhelming  that  he  had  agreed  to  pay  for  all  material 
provided  the  tenant  Bush  would  do  the  work. 

Prior  to  the  amendment  of  section  3063  of  the  Code  of  Civil 
Procedure  by  chapter  553  of  the  Laws  of  1900,  a  County  Court 
was  not  permitted  to  reverse  a  judgment  of  a  justice  of  the  peace 
because  the  judgment  was  against  the  weight  of  evidence.  Until 
this  amendment  the  rule  was  that  where  there  was  evidence  upon 
both  sides,  with  only  slight  evidence  in  support  of  the  judgment, 
the  County  Court  was  not  authorized  to  reverse  the  judgment, 
although  such  court  might  arrive  at  a  conclusion  upon  the  facts  of 
the  case,  or  the  weight  of  evidence  different  from  that  drawn  by 
the  justice.  {Clark  v.  DcmieU^  29  App.  Div.  601 ;  Bumham  v. 
Bu(Ut,  31  K  Y.  481.) 

It  is  said  in  Jacob  v.  Haefdien  (54  App.  Div.  570)  that  this 
amendment  was  brought  about  by  the  suggestion  of  the  court  in 
NoTihridge  v.  Asta/rita  (47  id.  486),  that  it  would  promote  the  ends 
of  justice  to  confer  upon  appellate  tribunals  authority  to  review  the 
judgments  of  Justices'  and  Municipal  Courts  to  the  same  extent 
and  subject  to  the  same  rules  as  were  applicable  to  the  review  of 
judgments  rendered  by  the  Supreme  Court. 

It  is  manifest  that  the  authority  conferred  by  section  3063  of  the 
Code  upon  County  Courts  to  reverse  a  judgment  of  a  Justice's 
Court  because  it  is  contrary  to  or  against  the  weight  of  evidence,  is 
to  be  exercised  only  when  the  judgment  is  so  plainly  against  the 
weight  and  preponderance  of  proof  that  it  can  be  seen  that  the 
justice  could  not  reasonably  have  arrived  at  the  decision  which  he 
made.  The  County  Court  by  this  provision  of  the  Code  has  no 
greater  power  over  judgments  rendered  by  justices  of  the  peace 
than  has  the  Appellate  Division  and  Court  of  Appeals  over  judg- 
ments of  courts  and  referees. 
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The  rule  governing  the  consideration  of  appeals  has  been  stated 
in  various  ways  but  all  are  to  the  same  purport.  In  Sanger  \\ 
I^rench  {157  N.Y.  213)  O'Bbien,  J.,  says:  "A  court  on  appe.il 
cannot  set  aside  the  findings  of  the  trial  court  merely  because  they 
are  of  opinion  that,  upon  the  record  before  them,  they  would  feel 
consti-ained  to  find  the  fact  the  other  way.  It  must  appear  judi- 
cially from  the  record  that  the  findings  are  against  the  weight  and 
preponderance  of  proof  so  plainly  that  it  can  be  held  that  the  trial 
court  or  referee  could  not  reasonably  have  arrived  at  the  conclusion 
expressed  in  the  decision.  In  order,  therefore,  to  sustain  in  this 
court  a  reversal  of  the  referee  upon  the  facts,  it  must  appear  that 
his  findings  are  against  the  weight  of  evidence,  or  that  the  proofs 
so  clearly  preponderated  in  favor  of  a  contrary  result  that  it  can  be 
said  with  a  reasonable  degree  of  certainty  that  his  conclusions  were 
erroneous."  In  substantially  the  same  language  the  rule  is  also  laid 
down  in  Foster  v.  BooJcwalter  (152  N.  Y.  166).  In  Fox  v.  N,  Y. 
Elevated  R,  li.  Co.  (42  App.  Div.  613)  this  rule  is  reiterated  and 
applied  to  the  consideration  of  the  case,  as  also  in  Rawland  v» 
Rowland  (40  id.  607)  and  in  Franklin  Coal  Co,  v.  Hicks  (46  id. 
441). 

In  the  present  case  there  was  no  preponderance  of  evidence  in 
favor  of  the  defendant.  On  the  contrary,  the  preponderance  was 
in  favor  of  the  plaintiff  that  the  defendant  liad  agreed  to  furnish 
the  material  for  the  repairs,  including  the  windows,  and  had  author- 
ized his  tenant  to  purchase  them  on  liis  account,  not  only  by  his 
directions  so  to  do  but  by  his  knowledge  of  what  was  being  done, 
and  his  recognition  by  payment  of  other  bills  incurred  in  the  same 
manner. 

The  decision  of  the  County  Court  must,  therefore,  be  reversed, 
unless  there  was  some  error  in  the  admission  or  exclusion  of  evi- 
dence on  the  trial  in  the  Justice's  Court  which  justified  a  reversal. 
We  find  no  error  in  tlie  rulings  there  made.  Proof  of  what  Dimond 
did  in  the  purchase  of  the  material  in  suit  was  proper.  He  was  the 
servant  of  Bush,  who  was  authorized  by  the  defendant  to  make  the 
purchase,  and  he  was  deputized  by  Bush  to  select  the  material  and 
inquire  the  price.  What  he  did  towards  attempting  to  get  the 
material  cheaply  was  in  accordance  with  the  defendant's  require- 
ment that  the  purchases  should  bo  made  at  a  I'easonable  price.    The 
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refusal  of  the  jastice  to  admit  in  evidence  the  complaint  in  an  action 
of  Bush  against  the  present  defendant  was  not  error.  There  was 
no  plea  of  payment  in  the  defendant's  answer,  and  that  action  yr-as 
to  recover,  not  the  price  of  the  material  here  sought  to  be  obtained, 
but  the  value  of  the  labor  performed  by  Bush  in  making  the  repairs 
which  he  had  agreed  to  furnish  without  charge  on  the  understand- 
ing that  he  was  to  continue  as  lessee  of  the  building  which  he  Iiad 
thus  repaired.  The  issues  in  that  action,  therefore,  were  not  mate- 
rial to  the  one  on  trial,  and  could  in  no  way  be  binding  on  the 
present  plaintiff,  nor  a  bar  to  his  recovery.  Nor,  as  claimed,  was 
the  complaint  material  as  impeaching  the  tescimony  of  a  witness,  for 
the  plaintiff  in  that  action  was  not  sworn  as  a  witness  on  the  present 
trial.  These  were  the  only  rulings  invoked  to  sustain  the  reversal. 
They  being  correct  there  was  nothing  which  permitted  the  County 
Court  to  reverse  the  judgment  of  the  justice. 

The  judgment  and  order  of  the  County  Court  should  be  reversed 
and  the  judgment  of  the  justice  affirmed,  with  costs  in  this  court  and 
in  the  County  Court. 

All  concurred. 

Judgment  and  order  of  the  County  Court  reversed  and  that  of 
the  justice  affirmed,  with  costs  to  the  appellant  in  this  court  and  iu 
the  County  Court. 


In  the  Matter  of  the  Application  of  the  Town  of  Guilfoed  to 
Acquire  Title  to  Real  Property  in  Said  Town,  Owned  by  Gkorgb 
Bbadburt,  for  a  Public  Highway. 

George  Beadbuby  and  Wbaltha   Beadbuey,  Appellants ;  Town 
OF  Guilfoed,  Respondent. 

Condemnation  of  land — renew  of  a  report  of  commissionert  by  the  Appellate  IHm>^ion 
—  the  Special  Term  cannot  receive  affidavits  ae  to  value — w?ien  affidavits  may  be 
read  —  the  commissioners  are  not  controlled  by  technical  rules. 

An  order  made  at  Special  Term,  setting  aside  the  report  of  commissioners  of 
appraisal  appointed  in  a  condemnation  proceeding,  and  ordering  a  rehearing 
before  the  same  commissioners  unless. the  defendants  would  stipulate  to  reduce 
the  award,  is  appealable  to  the  Appellate  Division  notwithstanding  the 
peculiar  provisions  of  sections  8871  and  8875  of  the  Code  of  Civil  Procedure. 
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If  the  Special  Term  deems  the  award  excessive,  it  should  set  the  report  aside, 
but  it  has  no  power  to  modify  the  award  for  such  a  came. 

The  Special  Term  has  no  power  to  receive  affidavits  tending  to  show  that  the 
award  was  excessive. 

8&mbU,  that  it  is  only  where  some  of  the  commisdoners  are  alleged  to  have  been 
guilty  of  misconduct  or  not  to  be  disinterested,  that  affidavits  may  be  read  upon 
a  motion  to  confirm  the  report. 

The  findings  of  the  commissioners  will  not  be  disturbed  unless  it  is  apparent  that 
injustice  has  been  done  or  that  they  have  overlooked  some  material  feature  of 
the  case  or  proceeded  upon  an  erroneous  principle  or  been  influenced  by  hearsay 
or  passion. 

In  reaching  their  conclusion  as  to  the  value  of  a  given  piece  of  property,  the 
commissioners  are  guided  by  their  own  judgment  and  experience,  rather  than 
by  the  opinions  of  witnesses,  and  are  untrammeled  by  technical  rules  of  evi- 
dence and  unrestricted  as  to  their  sources  of  information. 

Appeal  by  George  Bradbury  and  another  from  an  order  of  the 
Sapretne  Conrt,  made  at  the  Broome  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Chenango  on  the  23d  day  of 
January,  1903,  setting  aside  the  report  of  commissioners  appointed 
in  condemnation  proceedings  and  ordering  a  rehearing  before  the 
same  commissioners,  unless  the  defendants,  appellants,  stipulate  to 
reduce  the  award  made  herein  to  the  sum  of  $350,  on  the  ground 
that  the  award  was  excessive. 

Wordsworth  B.  Matterson^  for  the  appellants. 

Hubert  Z.  Brovm^  for  the  respondent. 

Houghton,  J. : 

The  defendants  against  whom  these  condemnation  proceedings 
were  prosecuted  moved  at  Special  Term  for  an  order  confirming  the 
report  of  the  commissioners  in  their  favor. 

On  the  coming  on  of  the  motion  there  were  presented  to  the 
court  on  behalf  of  the  town,  and  allowed  to  be  read  against  the 
objection  of  the  defendants,  twenty  odd  affidavits  expressing  opin- 
ions that  the  award  was  excessive,  and  giving  the  estimates  of  the 
affiants  as  to  what  the  award  ought  to  have  been.  The  Special 
Term  ordered  that  the  report  of  the  commissioners  be  set  aside  and 
a  rehearing  had  before  the  same  commissioners,  unless  the  defend- 
ants stipulated  to  reduce  the  award  made  at  $510  to  $350,  on  the 
ground  that  the  award  was  excessive. 
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Objection  is  made  that  sacb  an  order  in  condemnation  proceed- 
ings is  not  appealable  to  this  conrt. 

In  the  case  of  Manhattan  Railway  Co.  v.  O^SulZvoam,  (6  App. 
Div.  672)  the  anthorities,  upon  the  power  of  the  appellate  court  to 
review  the  order  of  the  Special  Term  setting  aside  the  report  of 
commissioners  in  condemnation  proceedings,  are  collated  and  dis- 
cussedy  and  the  conclasion  reached  that  such  an  order  was  appeal- 
able, notwithstanding  the  peculiar  provisions  of  sections  3371  and 
3375  of  the  Code  of  Civil  Procedure.  The  power  of  the  court  was 
deemed  to  be  inherent  to  review,  where  a  substantial  right  had  been 
invaded,  although  not  especially  conferred  by  the  Condemnation 
Law.  This  decision  was  subsequently  affirmed  by  the  Court  of 
Appeals  on  the  opinion  of  the  court  below.  {Mamihattam,  Railway 
Co.  V.  (ySuUivany  150  N.  Y.  569.) 

The  Special  Term  could  not  modify  the  award  of  the  commis- 
rioners.  Section  3371  of  the  Code  provides  that  in  condemnation 
proceedings  the  court  may  confirm  the  report  or  may  set  it  aside  for 
irregularity  or  upon  the  ground  that  the  award  is  excessive  or  insuffi- 
cient ;  but  nowhere  is  it  given  the  power  to  modify  it.  The  law 
requires  that  the  award  shall  be  made,  not  by  the  court,  but  by  a 
commission  of  three  disinterested  freeholders  appointed  by  the 
court.  If  the  court  deemed  the  award  excessive  it  should  have  set 
it  aside.  (Matter  of  Central  New  York  Td.  Co.,  36  App.  Div. 
553.) 

It  was  not  proper  for  the  court  to  allow  the  party  against  whom 
the  report  was  made  to  read  affidavits  impeaching  the  report.  A 
motion  to  confirm  or  set  aside  is  not  a  rehearing  upon  the  merits  of 
the  matter  on  which  additional  proof  can  be  given  by  either  party. 
It  is  only  where  some  of  the  commissioners  are  alleged  to  have  been 
guilty  of  some  misconduct  or  not  to  be  disinterested  that  affidavits 
may  be  read  upon  those  questions  on  an  application  to  confirm  the 
report.    {Matter  of  Terminal  Railway,  16  App.  Div.  515.) 

The  defendants  declined  to  stipulate  to  reduce  the  award  to  the 
amount  provided  in  the  order,  and  the  order  in  legal  effect  is  one 
setting  aside  the  award.  It  becomes  our  duty  to  determine  whether 
or  not  the  Special  Term  should  have  confirmed  the  report  of  the 
commissioners,  or  whether  the  final  result  should  be  the  sending  of 
App.  Div.— Vol.  LXXXV.        14 
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the  matter  back  to  the  same  commissioners  or  to  new  commissionerft 
to  be  appointed  by  the  court.  {MamJuMom  Railway  Co.  v.  O'Svl- 
Uvarij  6  App.  Div.  572.) 

We  see  no  reason  why  the  award  of  the  commissioners  should  not 
be  confirmed.     The  defendants'  premises  lay  adjacent  to  the- rail- 
road and  to  a  village.     The  petition  of  the  town  on  the  appoint- 
ment of  the  commissioners  shows  that  the  purpose  of  laying  out 
the  highway  through  the  defendants'  lands  was  to  consolidate  two 
highways,  which  crossed  the  railroad  at  grade,  into  one  undercross- 
ing.    It  does  not  appear  how  much  excavation  was  necessary  for  the 
undercrossing  of  the  highway  laid  out  through  defendants'  lands, 
but  the  commissioners  viewed  the  premises  and  saw  the  situation. 
The  road  went  diagonally  through  the  defendants'  lands,  and,  as 
some  of  the  witnesses  say,  without  the  highway  a  street  could  have 
been  laid  through  the  center  and  lots  sold  oflE  from  both  sides ; 
whereas,  as  cut  by  the  highway,  the  lands  were  greatly  injured.     By 
agreement  four  witnesses,  as  to  value,  were  sworn  upon  each  side. 
Some  of  the  witnesses  sworn  for  the  defendants  put  the  difference 
in  value  as  high  as  $600  ;  and  the  witnesses  for  the  plaintiff  fix  the 
difference  from  nothing  to  $150.     Some  of  the  witnesses  took  into 
consideration  the  fact  that  fences  would  have  to  be  maintained  upon 
the  new  highway,  and  others  did  not.     The  commissioners  do  not 
appear  to  have  adopted  any  incorrect  principle  in  determining  the 
value  of  the  property  condemned,  and  for  aught  that  appears  they 
were  men  of  character  and  intelligence.     They  were  selected  by  a 
justice  of  this  court  from  his  own  county  of  Broome,  and  were, 
therefore,  not  residents  of  the  county  of  Chenango  in  which  the 
town  of  Guilford  is,  and  were,  presumably,  not  influenced  by  any 
local  prejudice  or  bias.     Although  only  about  an  acre  and  a  half  of 
a  ten-acre  tract  was  taken  by  the  road,  and  a  three-cornered  piece  of 
land,  which  was  conceded  to  be  worthless,  yet  the   commission 
thought,  after  viewing  the  premises  and  hearing  the  witnesses,  that 
the  damage  was  $500. 

The  practice  in  cases  of  this  character  is  not  to  disturb  the  find- 
ings of  the  commissioners,  unless  it  is  apparent  that  injustice  has 
been  done,  or  that  they  have  overlooked  some  material  feature  of 
the  case,  or  proceeded  upon  an  erroneous  principle,  or  been 
influenced  by  hearsay  or  passion.    And  in  reaching  their  conclusion 
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as  to  the  value  of  a  given  piece  of  property,  they  are  guided  by 
their  own  judgment  and  experience,  rather  than  by  the  opinion  of 
witnesses,  and  are  untrammeled  by  technical  rules  of  evidence  and 
unrestricted  as  to  their  sources  of  information.  {City  of  Syraoics9 
V.  Stacej/y  No.  i,  45  App.  Div.  249 ;  Manhattan  BaUway  Co.  v^ 
O'SuUivan,  6  id.  572 ;  Village  of  Part  Henry  v.  Kidder,  39  id.  640 ; 
Matter  of  Manhattan  Railway  Co.  v.  Cometoch,  74  id.  341.) 

There  is  nothing  in  the  record  showing  that  the  award  is  exces** 
sive,  and  it  is  by  the  record  alone  that  the  court  must  be  guided. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  report  of  the  commissioners 
confirmed. 

All  concurred  ;  Smith,  J.,  in  residt. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
report  of  commissioners  confirmed. 


Thb  People  of  the  State  of  New  York  ex  rel.  Mutual  Trust 
Company  of  Westchester  County,  Relator,  v.  Nathan  L.  Miller,; 
as  Comptroller  of  the  State  of  New  York,  Respondent. 

Franekm  tax — it  is  payable  hy  a  carparatian  which  has  been  in  butinese  only  eiss 
days  before  the  close  of  the  fiscal  year. 

Under  section  187a  of  the  Tax  Law  providing,  *•  Every  trust  company  incorpo- 
lated,  organized  or  formed  under,  by  or  pursuant  to  a  law  of  this  State  *  *  * 
ahall  pay  to  the  State  annually  for  the  privilege  of  exercising  its  corporate 
franchise  or  carrying  on  its  business  in  such  corporate  or  organized  capacity, 
an  annual  tax  which  shall  be  equal  to  one  per  centum  on  the  amount  of  its 
capital  stock,  surplus  and  undivided  profits,"  a  trust  company  in  existence  at 
the  close  of  the  fiscal  year  must  i>ay  the  full  tax  imposed  thereby,  notwith* 
standing  that  it  has  been  in  business  only  six  days  prior  to  the  close  of  suck 
fiscal  year. 

Cebtiobabi  issued  out  of  the  Supreme  Court  and  attested  on  the 
1st  day  of  May,  1902,  directed  to  Nathan  L.  Miller,  as  Comptroller 
of  the  State  of  New  York,  requiring  him  to  certify  and  return  to 
the  office  of  the  clerk  of  the  county  of  Albany  all  and  singular  hia 
proceedings  had  in  relation  to  the  revision  and  readjustment  of  th« 
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fraDchise  tax  imposed  upon  the  relator,  a  domestic  corporation,  for 
the  year  ending  June  30,  1901. 

Serhert  Parsons^  for  the  relator. 

WUUam  H.  Wood  and  Johm,  C'waneen^  Attorney-General^  for  the 
respondent. 

Houghton,  J. : 

The  relator  was  organized  as  a  trust  company  and  received  from 
the  Superintendent  of  Banks  a  certificate  authorizing  it  to  do  busi- 
ness on  the  6th  day  of  June,  1901.  On  the  24th  day  of  June,  1901, 
it  commenced  the  transaction  of  business  with  a  paid-up  capital  of 
$800,000,  and  a  surplus  of  $60,000.  On  the  thirtieth  day  of  August 
following  the  Comptroller  assessed  the  capital  stock  and  surplus  of 
the  relator  at  $360,000,  and  imposed  a  tax  of  one  per  cent  thereon, 
pursuant  to  section  187a  of  the  Tax  Law.  Application  was  made 
by  the  relator  for  revision  and  resettlement  of  such  tax,  which  was 
denied  by  the  Comptroller,  whereupon  this  proceeding  was  taken. 

The  position  of  the  relator  is  that  it  having  been  in  business  only 
six  days  prior  to  the  fiscal  year  ending  June  30,  1901,  no  tax  could 
be  imposed  upon  it  for  that  year  ;  or,  if  any  tax  could  be  imposed 
it  should  be  in  such  proportion  as  the  six  days  in  which  it  was  doing 
business  bore  to  the  entire  year. 

The  Comptroller  held  that  the  corporation  being  in  existence  dur- 
ing some  portion  of  the  year  preceding  June  30,  1901,  and  having 
the  capital  and  surplus  stated,  he  was  not  authorized  to  take  into 
account  fractional  parts  of  the  year  in  imposing  the  tax. 

Prior  to  1901  trust  companies  were  assessed  under  section  182  of 
the  Tax  Law.  That  section  provided  that  every  corporation  organ- 
ized under  the  laws  of  the  State  should  pay  an  annual  tax  of  one- 
quarter  of  a  mill  for  each  one  per  centum  of  dividends  amounting 
to  six  per  cent  or  more,  and  if  less  than  six  per  cent  was  paid  then  a 
different  rate  of  tax ;  and  if  no  dividend  at  all  was  paid  the  rate  was 
one  and  one  half  mills  upon  each  dollar  of  the  appraised  capital 
employed  within  the  State,  and  the  Comptroller  was  given  the 
right  to  appraise  the  value  of  the  stock.  Under  these  provisions  it 
was  held  that  the  Comptroller  was  authorized  to  appraise  a  non- 
dividend  paying  stock  of  a  trust  company  at  the  market  price,  even 
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though  it  exceeded  the  par  valne  of  the  stock,  and  thus  indirectly 
taxed  the  surplus,  which  was  not  expressly  authorized  by  the  stat> 
ute.  {People  ex  rd.  Colonial  Trust  Co,  v.  Morgcm,  47  App.  Div. 
126  ;  affd.,  162  N.  T.  654,  on  the  opinion  of  the  court  below.)  It 
is  well  known  that  stocks  of  many  trust  companies  sell  for  many 
times  their  par  value.  With  the  evident  purpose  of  establishing  a 
fixed  basis  upon  which  trust  companies  might  be  taxed,  the  Legisla* 
ture,  in  1901,  amended  the  law  by  adding  the  provision  embraced  in 
section  187a,  which  provides  as  follows : 

"§187a.  Franchise  tax  on  trust  companies. —  Every  trust  com- 
pany incorporated,  organized  or  formed  under,  by  or  pursuant  to  a 
law  of  this  State  *  *  *  shall  pay  to  the  State  annually  for  the 
privilege  of  exercising  its  corporate  franchise  or  carrying  on  its  busi- 
ness in  such  corporate  or  organized  capacity,  an  annual  tax  which 
shall  be  equal  to  one  per  centum  on  the  amount  of  its  capital  stocky 
surplus  and  undivided  profits." 

Thus  the  market  value  of  the  capital  stock  of  a  stock  company 
was  eliminated,  and  the  amount  of  its  actual  capital,  surplus  and 
undivided  profits  fixed  as  the  basis  for  taxation,  and  the  rate  was 
made  uniform.  By  the  same  act  which  thus  changed  the  provi- 
sions for  the  taxation  of  trust  companies,  section  202  of  the  Tax 
Law  was  amended  by  providing  that  in  addition  to  the  trust  com- 
pany being  exempt  from  assessment  and  taxation  upon  its  personal 
property  for  State  purposes,  every  trust  company  paying  the  tax 
prescribed  by  section  187a  should  be  exempt  from  taxation  and 
assessment  for  all  other  purposes ;  and,  in  addition,  that  the  owner 
and  holder  of  stock  of  an  incorporated  trust  company  liable  to  taxa- 
tion under  the  act  should  not  be  taxed  as  an  individual  for  such 
stock,    (Laws  of  1901,  chap.  132.) 

It  seems  to  us  that  these  provisions  are  very  significant  in  deter- 
mining the  character  of  the  tax  which  the  Legislature  intended  to 
impose  by  the  enactment  of  section  187a.  A  suitable  and  fixed 
basis  of  assessment  was  provided,  with  a  higher  rate  of  taxation,  in 
exchange  for  which  broader  exemptions  were  granted,  relieving 
trust  companies  not  only  from  the  payment  of  taxes  for  State  pur> 
poees,  but  for  all  other  purposes,  and  relieving  the  holder  of  the  stock 
from  individual  taxation  therefor,  thus  treating  him  differently  from 
the  stockholder  of  a  bank,  who  by  sections  24  and  35  of  Uie  Tax 


Digitized  byCjOOQlC 


2 1 4    PEOPLE  BX  REU  MUTUAL  TRUST  CO.  v.  MILLER. 
Thibd  Depabtment,  June  Term,  1908.  [YoL  86. 

Law  (as  amd.  bj  Laws  of  1901,  chap.  550)  is  compelled  to  pay  a  tax 
for  all  purposes  on  the  valne  of  his  shares. 

Id  addition  to  this,  the  language  of  the  section  under  consider- 
ation imports  that  the  tax  provided  for  is  one  demanded  by  the 
State  for  corporate  life.  The  tax  is  declared  to  be  for  the  privilege 
of  exercising  a  corporate  franchise  or  carrying  on  its  business  in 
such  corporate  capacity.  The  wording  of  the  act  is  almost  in  the 
language  of  the  definition  of  a  corporate  franchise,  as  defined  in 
Mome  Insurance  Company  v.  New  York  (134  U.  S.  594,  affg. 
People  V.  Home  Insurance  Uo.^  92  N.  Y.  328),  where  it  is  said  that 
Hie  phrase  "  corporate  franchise  or  business,'^  as  used  in  the  former 
Tax  Law,  means  "  the  right  or  privilege  *  *  *  of  being  a  cor- 
poration, that  is,  doing  business  in  a  corporate  capacity." 

If  tills  interpretation  be  placed  upon  the  law  under  consideration, 
it  makes  no  difference  whether  the  trust  company  had  been  in  busi- 
ness six  days  or  six  months  or  a  year,  when  the  moment  for  impos- 
ing tlie  tax  arrived.  It  must  pay  its  tax  for  its  existence,  however 
brief  its  existence  may  have  been. 

It  is  claimed  that  the  words  "  annually  "  and  "  annual,"  as  used 
in  the  section,  show  that  the  Legislature  did  not  intend  that  a  trust 
company  should  pay  for  any  period  of  existence  less  than  a  year. 
Those  terms,  as  used  in  the  tax  statute,  were  under  consideration  in 
People  V.  Spring  Valley  Hydravlic  Oold  Co.  (92  N.  T.  383).  In 
that  case  an  act  was  passed  June  1, 1880,  taxing  certain  dividend-pay- 
ing and  non-dividend-paying  corporations,  and  requiring  such  cor- 
porations "  annually  on  or  before  the  fifteenth  day  of  November," 
to  make  a  report  to  the  Comptroller,  setting  forth  the  condition 
of  the  corporation  "  during  the  year  ending  with  the  first  day  of  said 
month,"  and  provided  that  the  tax  should  be  paid  annually  to  the 
State  before  the  fifteenth  day  of  January  following.  (Laws  of  1880, 
ehap.  542,  §§  1, 4.)  Action  was  brought  against  the  defendant  corpo- 
ration to  compel  it  to  pay  this  tax.  It  claimed  it  was  not  liable  because 
it  was  incorporated  in  February,  1880,  and,  therefore,  had  not  been 
in  existence  a  year  on  the  first  of  November  following,  and  could 
make  no  annual  report  and  was  liable  for  no  annual  tax.  In  delivering 
the  opinion  of  the  court  Andrews,  J.,  says :  '^  It  is  contended  that 
the  act  does  not  contemplate  that  corpoi^tions  shall  make  a  report 
under  the  first  section  until  the  year  succeeding  that  in  which  it  was 
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paased,  to  wit,  November,  1881,  and  that  no  tax  was  required  to  be 
paid  under  the  provisions  of  the  third  section  until  after  that  time. 
Tliis  contention  rests  mainly  upon  the  supposed  implication  arising 
from  the  word  *  annually '  in  the  first  and  third  sections,  and  from 
the  requirement  that  the  report  to  be  made  under  the  first  section 
is  to  state  the  dividends  declared  during  the  year  prior  thereto,  or, 
in  case  of  non-dividend  corporations,  that  the  capital  stock  shall  be 
valued  at  *  not  less  than  the  average  price  which  said  stock  sold  for 
during  the  year.'  It  is  said  that  the  act  having  been  passed  in 
June,  1880,  a  report  made  in  November,  1880,  is  not  an  annual 
report,  and  that  the  requirement  that  the  report  shall  state  the  divi- 
dends declared  during  the  year  before  the  report  is  made,  and  that 
when  a  valuation  of  the  capital  stock  is  to  bo  made,  it  is  to  be  at 
a  sum  not  less  than  the  average  price  for  which  the  stock  sold  dur- 
ing the  same  period,  indicates  that  it  was  the  intention  of  the  Legis- 
lature to  allow  corporations  at  least  a  year  after  the  passage  of  the 
act  to  ascertain  the  value  of  their  franchise  before  subjecting  them 
to  taxation  under  the  new  system.  *  *  *  By  the  construction 
claimed  by  the  defendant  no  tax  would  be  payable  until  January, 
1882,  nineteen  months  after  the  passage  of  the  act,  and  this  would 
not  be  a  payment  *  annually,'  as  provided  in  the  third  section. 
The  claim  that  it  was  not  intended  to  tax  corporations  which  had 
not  been  in  existence  a  year  at  the  time  of  the  passage  of  the  act,  is 
not  a  reasonable  one.  *  *  *  It  could  not  be  claimed  that  a  cor- 
poration organized  in  1881,  or  in  any  year  after  the  passage  of  the 
act,  would  be  exempted  from  making  a  report  the  succeeding 
November,  or  from  paying  a  tax  in  the  January  following,  on  the 
ground  that  it  had  not  been  in  existence  for  the  period  of  a  year." 

The  relator  insists  that  this  court  in  People  ex  reL  Brooklyn 
a.  T.  Co,  V.  Morgan  (57  App.  Div.  335)  has  laid  down  a  rule 
which  compels  the  interpretation  of  the  present  statute  according  to 
its  contention. 

No  such  question  was  decided  in  that  case  as  is  now  under  con- 
sideration. Section  182  of  the  Tax  Law  was  there  held  to  impose 
a  tax  upon  the  appraised  value  of  capital  employed  by  the  corpo- 
ration within  the  State  as  averaged  throughout  the  year,  where  the 
amount  of  capital  stock  issued  and  its  value  varied  from  time  to 
time.     People  v.   Spri/ng    Valley  JBydraulio   Gold    Co.  (92   N. 
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Y.  883),  cited  above,  was  held  not  to  apply  to  the  principle  there 
under  consideration,  because,  as  stated  in  the  opinion,  the  subject  of 
taxation  was  iixed  arbitrarily  in  that  case,  and  conld  not  be  departed 
from,  and  that  under  section  182  of  the  Tax  Law  the  basis  was  to 
be  determined  according  to  the  actual  employment  of  capital  dur- 
ing the  preceding  year.  The  subject  of  taxation  in  section  187a  of 
the  Tax  Law  is  fixed  arbitrarily  as  the  amount  of  the  capital  stock, 
surplus  and  undivided  profits  of  the  trust  company.  No  averaging 
or  appraising  is  allowed.  Whether  the  capital  stock  is  below  par  or 
above  par  makes  no  difference.  If  there  be  a  surplus  it  is  certain. 
If  profits  have  not  been  divided  the  earnings  remain  as  undivided 
profits. 

Our  conclusion  is  that  the  determination  of  the  Comptroller,  how- 
ever great  a  hardship  it  may  work  in  the  present  case,  was  right  and 
that  his  determination  should  be  confirmed. 

Determination  of  the  Comptroller  unanimously  confirmed,  with 
fifty  dollars  costs  and  disbursements. 


Thomas  J.  O'Gaba,  Respondent,  v.  Edwik  H.  Ellsworth  and 
Others,  Appellants. 

Measure  cf  damageefor  a  breach  of  a  eontraot  to  deliver  coal  on  core  at  ihe  minee. 

In  an  action  brought  to  recover  damages  for  the  breach  of  a  contract  made 
between  the  plaintiffs  assignors  and  the  defendants,  who  controlled  the  entire 
output  of  the  Crescent  colliery,  located  in  the  State  of  Pennsylvania,  by  which 
the  defendants  agreed  to  deliver  to  the  plaintifTs  assignors,  free  on  board  the 
cars  at  the  mines,  6,000  tons  of  Crescent  coal  at  a  stipulated  price  per  ton,  it 
appeared  that  the  alleged  breach  consisted  in  the  refusal  of  the  defendants  to 
deliver  the  coal,  which  it  was  intended  should  be  shipped  to  Chicago  and  the 
vicinity. 

Upon  the  question  of  damages,  the  plaintiff  was  permitted  to  prove  the  high- 
est retail  price  of  Crescent  coal  prevailing  in  the  vicinity  of  Chicago  during 
the  season  in  which  the  coal  was  to  be  delivered  and  also  the  freight  rate  per 
ton  from  the  Crescent  mine  to  Chicago  and  vicinity. 

Held,  that  this  method  of  proving  the  value  of  Crescent  coal  at  the  mines  was 
improper; 

That  the  measure  of  the  plaintiff's  damages  depended  upon  the  market  price  of 
Crescent  coal  at  the  time  and  place  of  delivery; 


Digitized  byCjOOQlC 


O'GARA  V.  ELLSWORTH.  217 

App.  Div.]  Thibd  Dbpabtmbnt,  Junb  Tbbm,  1908. 

That  if  Crescent  coal  could  not  be  obtained,  evidence  of  the  price  of  coal  of  a 
similar  kind  at  places  not  distant^  or  in  other  controlling  markets,  would  be 
proper,  not  for  the  purpose  of  establishing  the  market  price  at  another  place, 
but  for  the  purpose  of  showing  the  nuffket  price  at  the  place  of  deliyerj; 

That  the  market  price  was  the  price  at  which  the  coal  could  be  replaced  for 
money  in  the  market  and  not  the  retail  price  for  which  it  was  or  could  be  sold; 

That  the  highest  market  price  of  the  coal  during  the  season  in  question  could 
not  be  used  as  a  basis  for  determining  the  plaintiffs  damages,  for  the  reason 
that  where  deliveries  under  a  contract  of  sale  may  be  made  within  a  certain 
time,  the  law,  in  determining  the  measure  of  damages  for  non -delivery,  con- 
templates the  average  price  prevailing  in  the  entire  market  during  the  whole 
period  of  time. 

Afpbal  by  the  defendants,  Edwin  H.  Ellflworth  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflE,  entered 
in  the  office  of  the  clerk  of  the  countj  of  Schuyler  on  the  Slat  day 
of  December,  1902,  upon  the  report  of  a  referee. 

Owen  Cassidy  and  C.  M.  WoodAoa/rd^  for  the  appellants. 

0.  P.  Hv/rdy  ioT  the  respondent. 

HOTJOHTON,  J. : 

The  plaintifiE  brings  this  action  as  assignee  of  the  firm  of  O'Gara, 
King  &  Co.,  to  recover  damages  against  the  defendants  for  breach 
of  a  contract  alleged  to  have  been  made  by  them  to  sell  to  said  firm 
5,000  tons  of  Crescent  coal. 

During  the  period  covered  by  the  controversy  the  defendants 
controlled  the  entire  output  of  the  Crescent  colliery  located  in  the 
vicinity  of  Coxton,  Penn. 

The  alleged  contract  between  the  defendants  and  thd  plaintiff's 
assignors  was  embraced  in  numerous  letters,  telegrams  and  price  list 
circulars,  quite  ambiguous  as  constituting  a  binding  contract  on  the 
part  of  the  defendants  to  sell  to  the  plaintiff's  assignors  6,000  tons 
of  coal.  Except  for  the  fact  that  the  defendants  interpreted  the 
correspondence  against  themselves,  and  recognized  it  as  constituting 
a  contract,  and  did  acts  which  might  be  considered  a  part  perform- 
ance, there  would  be  a  very  grave  question  whether  anything  fur- 
ther passed  between  the  parties  than  offers  and  counter  propositions. 
The  referee  has  found,  however,  that  there  was  a  contract  binding 
on  the  defendants  which  they  partly  performed,  and  it  is  not  our 
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purpose  in  this  decision  to  question  the  correctness  of  his  conclu- 
sions in  that  regard.  In  the  further  discussion  of  the  case  it  wiU  be 
assumed  that  such  binding  contract  existed. 

The  delivery  of  the  coal  was,  by  the  contract,  subject  to  the 
ability  of  the  defendants  to  procure  cars  upon  which  to  load  it 
The  plaintiff  claimed  that  the  defendants  made  no  efforts  to  pro- 
cure cars,  and  that  the  railroads  in  the  vicinity  of  the  colliery  had 
many  cars  available  for  that  purpose  during  the  time  t!ie  coal 
should  have  been  delivered.  It  was  undisputed  that  the  coal  roads 
allowed  only  a  certain  percentage  or  certain  kind  of  cars  to  be 
loaded  with  coal,  the  destination  of  which  was  west  of  Buifalo. 
The  entire  5,000  tons  was  to  be  transported  to  Chicago  and  vicinity. 
The  defendants  claimed  that  they  were  unable  to  procure  cars  for 
western  transportation. 

The  contract  also  provided  for  sample  cars  of  Crescent  coal  to  be 
approved  by  the  purchasers. 

We  refrain  from  discussing  these  propositions,  for  an  expressior. 
of  opinion  as  to  them  might  unnecessarily  embarrass  the  parties  on 
a  retrial  of  the  case,  which,  we  think,  must  be  ordered  because  of 
errors  committed  by  the  referee  in  respect  to  the  proof  of  damages 
which  he  allowed. 

The  contract  provided  that  the  coal  should  be  delivered  free  on 
board  the  cars  at  the  mines  at  one  dollar  and  ninety  cents  per  ton 
for  egg,  stove  and  nut  sizes,  and  fifteen  cents  less  per  ton  for  grate, 
size.  It  was  undisputed  that  Crescent  coal,  which  the  defendants 
contracted  to  sell  and  deliver,  was  of  a  poor  quality  for  anthracite 
coal ;  that  it  was  soft  and  easily  broken,  and  that  it  sold  in  the 
market  for  a  less  price  than  some  other  kinds  of  anthracite  coal. 
Defendants  were  also  dealers  in  Plymouth  coal;  and  while  they 
were  quoting  Crescent  coal  to  the  plaintiff's  assignors  at  one  dollar 
and  ninety  cents,  Plymouth  coal  was  quoted  at  two  dollars  and 
fifteen  cents ;  and  while  Crescent  grate  was  one  dollar  and  ninety 
cents  with  fifteen  cents  off,  Plymouth  grate  was  two  dollars.  The 
plaintiff's  assignors  were  dealers  in  coal  at  Chicago  and  sold  in  that 
city  and  surrounding  territory. 

The  referee  found  that  the  market  value  of  anthracite  coal  at  the 
mines  at  the  time  of  the  breach  of  the  contract  was  two  dollars  and 
seventy-five  cents  per  ton  ;  and  that  the  difference  between  the  con- 
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tract  price  and  the  market  price  was  eighty-five  cents  per  ton  on  all 
sizes  except  grate,  on  which  it  was  one  dollar  per  ton. 

We  think  he  erred  in  the  admission  of  the  evidence  which  per- 
mitted him  to  come  to  this  conclusion.  The  plaintiff  produced  one 
of  the  employees  of  his  assignor  firm,  and  proved  the  freight  rate 
per  ton  from  the  Crescent  mine  to  Joliet  and  Chicago,  and  then, 
against  the  defendants'  objection  and  exception,  the  referee  per- 
mitted him  to  state  the  highest  price  of  Orescent  anthracite  coal 
during  the  season  of  1899  at  Joliet,  111.  Deducting  the  freight 
from  the  prices  given,  left  the  coal  at  the  mine  from  two  dollars 
and  seventy-cents  for  grate,  to  three  dollars  and  twenty  cents  per 
ton  for  the  other  sizes.  Another  employee  was  produced,  who  was 
acquainted  with  the  market  value  of  coal  at  Joliet  and  Chicago 
during  the  time,  and  against  like  objection  and  exception,  was 
allowed  to  state  the  highest  market  price  for  Crescent  anthracite 
coal  during  said  period,  and  gave  substantially  the  same  prices. 

The  plaintifiPs  counsel,  evidently  not  being  satisfied  with  this 
proof  of  market  value,  later  in  the  case  called  a  witness,  who  was 
familiar  generally  with  the  price  of  coal  in  the  anthracite  region, 
bat  who  knew  nothing  of  the  Crescent  mine  or  the  coal  it  produced ; 
and  he  was  asked  what  was  the  market  price  at  the  mines,  of  coal, 
in  the  anthracite  region,  during  the  year  1899.  Against  the  defend- 
ants' specific  objection  that  the  plaintiff  must  be  confined  to  the 
market  price  of  Crescent  coal,  he  was  allowed  to  give  the  general 
price  of  coal  during  that  period.  One  of  the  former  witnesses  was 
recalled,  who  had  made  inquiries  as  to  the  price  of  coal  at  the  mines 
daring  the  period,  and  testified  that  the  price  of  Plymouth  coal  was 
two  dollars  and  seventy-five  cents  per  gross  ton.  The  referee  fixed 
that  as  the  price,  and  charged  the  defendants  with  the  difierence 
between  that  and  the  price  stipulated  in  the  contract. 

The  plaintiff  should  have  confined  his  proof  to  the  market  price 
of  Crescent  coal ;  or,  if  the  defendants  controlled  the  output  of  that 
coal  so  it  could  not  be  obtained,  then  to  the  price  of  coal  of  similar 
kind  and  quality. 

The  plaintiff  called  one  of  the  defendants  as  a  witness,  and.  he 
testified  that  during  the  entire  season  of  1899,  the  price  of  Crescent 
coal  did  not  rise  to  exceed  twenty  cents  per  ton,  and  at  times  sold 
even  lower  than  one  dollar  and  ninety  cents  per  ton.    The  super- 
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intendent  of  the  Orescent  colliery  was  called  by  the  defendants,  and 
he  testified  that  at  all  times  the  Orescent  coal  sold  for  from  fifty  to 
seventy-five  cents  per  ton  less  than  other  coal  produced  in  that 
vicinity. 

The  damages  of  the  plaintiff  depended  upon  the  market  price  at 
which  he  could  have  purchased  the  coal  at  the  time  and  place  of 
delivery.  {Dana  v.  Fiedler^  12  N.  Y.  40.)  If  coal  could  not  be 
obtained  from  the  Crescent  mine,  evidence  of  the  price  of  similar 
coal  at  places  not  distant,  or  in  other  controlling  markets,  would  be 
proper,  not  for  the  purpose  of  establishing  the  market  price  at 
another  place,  but  for  the  purpose  of  showing  the  market  price  at 
the  place  of  delivery.  {Cahm  v.  PlaU,  69  N.  Y.  348.)  Besides, 
the  prices  given  by  the  witnesses,  at  Joliet  and  Chicago,  were  retail 
prices.  Market  value  is  the  price  at  which  goods  can  be  replaced 
for  money  in  the  market ;  not  the  retail  price  for  which  they  are 
sold.  {WehU  V.  HavUand,  69  K  Y.  448.)  The  highest  market 
price  in  the  season  of  1899  was  not  the  fair  measure  of  damage, 
even  if  it  had  been  proper  to  prove  the  price  of  coal  at  Joliet  and 
Chicago.  Where  property  should  have  been  delivered  at  any  time 
within  a  certain  period,  the  law,  in  regulating  the  measure  of  dam- 
ages, contemplates  a  range  of  the  entire  market  and  the  average  of 
prices  as  thus  found,  running  through  the  period  of  time.  Neither 
a  sudden  and  transient  inflation  nor  depression  of  prices  should  con- 
trol the  question.  {Smith  v.  Griffith^  3  Hill,  883 ;  Durst  v.  J?wr- 
tan^  47  N.  Y.  167.)  In  addition,  the  case  of  Qramd  Tower  Co.  v. 
PhiUips  (23  Wall.  471),  cited  by  the  respondent's  counsel,  with 
quite  similar  facts,  is  a  direct  authority  against  the  propriety  of 
proving  the  market  price  in  the  manner  which  was  done  on  the 
trial.  The  Grand  Tower  Company  was  engaged  in  coal  mining 
eighty  miles  above  Cairo,  on  the  Mississippi,  and  had  contracted  to 
deliver  a  large  quantity  of  coal  and  had  failed  to  perform.  The 
court  held  that  the  measure  of  damages  was  the  price  which  the 
purchasers  would  have  had  to  pay  for  coal  of  the  same  kind  in  the 
quantities  in  which  they  were  entitled  to  receive  it  from  the  com- 
pany under  the  contract,  at  the  nearest  available  market  where  it 
could  have  been  obtained,  and  that  the  cash  value  of  similar  coal  at 
Cairo,  or  at  points  below  it  on  the  Mississippi  river,  lees  the  cost  and 
expenses  of  transporting  it,  was  not  the  true  measure  of  value. 
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The  damages  which  were  awarded  to  the  plaintiff  were  assessed 
on  a  wholly  erroneous  theory,  and  in  violation  of  well-settled  rales, 
and  require  a  reversal  of  the  judgment. 

The  judgment  should  be  reversed  upon  the  law  and  the  facts  and 
a  new  trial  granted,  with  costs  to  abide  the  event 

All  concurred. 

Judgment  reversed  on  law  and  facts,  referee  discharged,  and  new 
trial  granted,  with  costs  to  appellant  to  abide  event. 


In  the  Matter  of  the  Application  of  Lewis  Thomson,  Bespondent, 
to  Lay  out  a  Public  Highway  in  the  Town  of  Warrensburgh, 
Warren  County,  N.  Y.,  and  the  Assessment  of  Damages  Therefor. 

Town  of  Wasbensbuboh  and  Others,  Appellants. 

A,  noiiee  qf  motion  to  confirm,  etc,,  a  decision  of  commiitionen  to  lay  out  hightoayi 
mu&t  be  served  brfore,  but  the  motion  day  may  be  made  after,  thirty  days  from  the 
fUng  of  the  decision. 

Under  section  80  of  the  Highway  Law,  which  provides  that  within  thirty  days 
after  the  filing  of  the  decision  of  the  commlssionerB  appointed  in  a  proceeding 
to  lay  out  a  highway,  any  interested  party  may  apply  to  the  court,  if  in  seasion, 
or  to  the  county  judge  appointing  the  commissioners,  for  an  order  confirming, 
vacating  or  modifying  their  decision,  service,  within  thirty  days  after  the  filing 
of  the  decision,  of  notice  of  a  motion  to  modify,  confirm  or  vacate  the  decision, 
is  sufficient,  although  the  motion  is  not  returnable  until  after  the  expiration  of 
such  thirty  days. 

Appeal  by  the  Town  of  Warrensburgh  and  others  from  an  order 
of  the  County  Court  of  Warren  county,  entered  in  the  office  of  the 
derk  of  the  county  of  Warren  on  the  16th  day  of  March,  1903, 
denying  the  appellants'  motion  to  vacate  and  set  aside  the  decision 
of  commissioners  appointed  herein  and  denying  said  appellants' 
reqnest  that  said  motion  be  heard  upon  its  merits. 

John  H.  Own/nmgJicmiy  for  the  appellants. 

•/I  A.  Kellogg^  for  the  respondent. 
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Houghton,  J. : 

The  appellants  were  owners  of  lands  through  which,  by  proceed- 
ings under  the  statute,  it  was  sought  to  lay  out  a  highway.  Com- 
missioners were  appointed  by  the  County  Coort  and  made  their 
decision  laying  out  the  highway  through  appellants'  lands,  and 
assessing  damages  therefor,  which  report  was  filed  in  the  town 
clerk's  office  of  the  town  of  Warrensburgh  on  the  26th  day  of  Janu-^ 
ary,  1903.  On  the  23d  day  of  February,  1903,  being  within  thirtjr 
days  from  the  filing  of  said  report,  the  appellants  served  upon  all 
adverse  parties  notice  of  a  motion  to  vacate  and  set  aside  the  deci- 
sion of  the  commissioners,  returnable  before  the  Warren  County 
Court  on  the  9th  day  of  March,  1903.  On  the  coming  on  of  said 
motion  before  the  County  Court,  the  preliminary  objection  was- 
made  that  the  motion  should  have  been  made  returnable  within  the 
thirty  days  from  the  date  of  the  filing  of  the  decision  of  the  com- 
missioners, prescribed  by  section  89  of  the  Highway  Law,  and  that 
service  of  a  notice  within  the  thirty  days  for  hearing  on  a  day  beyond 
the  period  was  ineffectual  and  did  not  entitle  the  appellants  to  be- 
heard  upon  the  merits.  The  court  sustained  this  preliminary  objec- 
tion and  refused  to  allow  the  appellants  to  be  heard  upon  the  merits. 

We  think  that  the  learned  county  judge  erred  in  refusing  to  hear 
the  motion  upon  the  merits,  and  that  the  order  must  be  reversed. 

Section  89  of  the  Highway  Law  provides  that  within  thirty  day& 
after  the  decision  of  the  commissioners  shall  have  been  filed  in  the 
town  clerk's  office,  any  party  interested  in  the  proceeding  may 
apply  to  the  court  if  in  session,  or  to  the  county  judge  appointing- 
the  commissioners,  for  an  order  confirming,  vacating  or  modifying^ 
their  decision ;  and  that  if  no  such  motion  is  made  the  decision  of 
the  commissioners  shall  be  final.  The  section  further  provides  that 
such  motion  shall  be  brought  on  upon  the  service  of  papers  upon 
adverse  parties  in  the  proceeding,  according  to  the  usual  practice  of 
the  court  in  actions  and  special  proceedings  pending  therein. 

It  is  too  narrow  an  interpretation  of  these  provisions  to  hold  that 
the  motion  upon  the  decision  of  the  commissioners  must  be  brought 
on  for  hearing  within  the  thirty  days.  A  party  aggrieved  by  the 
determination  of  the  commissioners,  or  one  interested  in  procuring- 
the  confirmation  of  the  report,  might  be  deprived  of  his  right  to 
move  to  vacate  or  to  confirm,  if  the  rule  were  otherwise.    The 
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application  can  be  made  to  the  court  if  in  session.  In  rural  counties 
terms  of  the  County  Court  are  not  frequent,  and  it  might  easily 
occur  that  no  appointed  term  would  fall  within  the  thirty  days  so 
as  to  allow  proper  service  of  the  notice  of  motion.  If  a  party  were 
required  to  make  his  notice  returnable  within  the  thirty  days,  he 
might  by  reason  of  sickness  or  absence  of  the  county  jndge  be 
unable  to  obtain  from  him  the  designation  of  a  day  for  which  he 
could  notice,  and  would  thereby  be  wholly  deprived  of  any  hearing 
in  the  matter.  Service  of  the  notice  to  confirm  or  vacate  within 
the  thirty  days  from  the  filing  of  the  decision  returnable  on  a  day 
beyond  the  period  is  clearly  suflScient. 

If  any  authority  is  needed,  however,  for  the  construction  which 
we  think  should  be  placed  upon  the  section,  it  is  found  in  Mas- 
ter of  Olenside  Woolen  Mills  (92  Hun,  188),  where  it  is  expressly 
held  that  a  notice  of  motion  within  the  thirty  days  returnable 
beyond  that  period  is  good  and  entitles  the  moving  party  to  be 
heard  upon  the  merits. 

The  respondent  urges  that  such  a  construction  might  unreason- 
ably delay  the  laying  out  of  a  highway  for  the  notice  might  be 
made  returnable  many  months  in  the  future.  It  is  a  sufficient 
answer  to  this  criticism  that  the  County  Court  would  have  the  mat- 
ter in  control,  and  by  order  to  show  cause  could  undoubtedly  com- 
pel a  hearing  within  a  reasonable  time.  In  the  present  proceeding, 
however,  no  such  situation  appears,  for,  so  far  as  is  disclosed,  the 
motion  was  made  returnable  at  the  first  terra  of  the  County  Court 
appointed  to  be  held  after  the  giving  of  the  notice. 

Upon  the  denial  of  the  appellants'  motion  and  refusal  to  hear  it 
because  not  made  in  time,  the  County  Court  granted  an  order  con- 
firming the  decision  of  the  commissioners  as  to  laying  out  a  portion 
of  said  highway  through  a  cultivated  garden ;  and  at  the  March 
term  of  this  court  the  highway  commissioner  moved,  under  section 
90  of  the  Highway  Law,  that  this  court  confirm  such  order  of  the 
County  Court  That  motion  has  been  held  in  abeyance  until  the 
hearing  and  determination  of  the  present  appeal. 

The  reversal  of  the  order  appealed  from  makes  it  proper  to  deny 
this  motion  for  confirmation  of  the  last  order  of  the  County  Court 
at  the  present  time,  and  to  direct  that  the  same  be  vacated  and  set 
aside  to  the  end  that  the  County  Court  may  hear  the  main  motion 
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of  appellants  upon  the  merits  and  in  case  the  same  shall  be  decided 
against  appellants'  contention  the  commissioner  of  highways  maj 
then  apply  to  the  County  Court  and  this  court  for  such  order  with- 
out prejudice. 

The  order  appealed  from  is  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  proceeding  is  remitted  to  the  Warren  County 
Court  for  the  hearing  of  appellants'  motion  upon  the  merits ;  and 
the  motion  of  Shepw^  F.  Smith,  commissioner  of  highways  of  the 
town  of  Warrensburgh,  to  aiBrm  the  order  of  confirmation  of  the 
County  Court,  as  to  that  portion  of  the  highway  running  through 
cultivated  gardens,  is  denied,  without  costs,  and  the  same  is  vacated 
and  set  aside,  without  prejudice  to  renewal  in  case  the  report  of  the 
commissioners  laying  out  said  highway  shall  be  finally  confirmed  by 
the  County  Court. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
proceeding  remitted  to  Warren  County  Court  for  hearing  upon  the 
merits.  The  motion  of  Shepard  F.  Smith,  commissioner  of  high- 
ways of  the  town  of  Warrensburgh,  to  aflBrm  the  order  of  confirma- 
tion of  the  County  Court  as  to  that  portion  of  the  highway  running 
through  cultivated  gardens,  denied,  without  costs,  and  the  same 
vacated  and  set  aside  without  prejudice  to  renewal  in  case  report  of 
commissioners  shall  be  finally  confirmed  by  the  County  Court. 


Oliver  C.  Latimer,  Respondent,  v.  Frank  H.  McKinnon  and 
Walter  R.  Burrows,  Defendants,  Impleaded  with  Joseph  BL 
Clark,  as  Trustee  in  Bankruptcy  of  Frank  H.  McKinnon  and 
Walter  R.  Burrows,  Appellant.     (No.  1.) 

Bankruptcy  proceedings  againH  defendants  in  a  pending  suit  —  leave  granted  tooon- 
tinue  the  suit  and  bring  in  the  trustee  in  bankruptcy  as  a  party  thereto  and  serce 
a  supplemental  complaint  —  wTiat  such  complaint  must  allege — the  relation  of 
the  trustee  to  the  litigation,  considered — judgment  where  dn  answer  is  served. 

During  the  pendeDcy  of  an  action  brought  in  the  Supreme  Court  of  the  State  of 
New  York,  the  defendants  therein,  who  had  served  an  answer,  were  adjudged 
bankrupts.    An  order  was  made  in  the  bankruptcy  proceedings,  authorizing 
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the  plaintiff  in  the  action  to  prosecute  the  same  for  the  purpose  of  liquidating 
his  claim  and  directing  him  to  make  the  trustee  in  bankruptcy  a  party  defend- 
ant. The  plaintiff  thereupon  obtained  an  order  from  the  Supreme  Court,  per- 
mitting him  to  bring  in  the  trustee  and  to  serve  a  supplemental  complaint 
containing  an  allegation  setting  forth  the  bankruptcy  of  the  defendants  and 
the  appointment  and  qualification  of  the  trustee  and  other  proper  and  neces- 
sary allegations. 

A  supplemental  complaint,  setting  forth  the  proceedings  in  bankruptcy  and  the 
appointment  and  qualification  of  the  trustee,  was  thereafter  served. 

Mddy  that  the  permission  granted  by  the  court  was  to  serve  a  supplemental 
pleading,  in  addition  to  the  former  pleading,  and  not  one  in  place  of  the  former 
pleading; 

That  it  was  sufficient  that  the  original  and  supplemental  complaints  stated  a 
cause  of  action  against  the  original  defendants  and  contained  appropriate 
allegations  showing  why  the  trustee  was  made  a  party  to  the  action; 

That  the  trustee  in  bankruptcy  was  made  a  party  simply  that  he  might  see  that 
the  litigation  against  parties  whom  he  represented  was  properly  conducted; 

That  it  was  not  necessary  that  the  supplemental  complaint,  considered  alone  or 
in  connection  with  the  original  complaint,  should  state  a  cause  of  action  against 
the  trustee  in  bankruptcy  and  that  he  was  not  entitled  to  demur  to  either  of 
such  complaints; 

That  the  trustee  in  bankruptcy  stood,  with  respect  to  the  litigation,  in  the  same 
position  as  the  original  defendants,  and  was  bound  by  the  issues  tendered  by 
such  defendants  in  their  original  answer  and  could  not  raise  any  issue  which 
they  could  not  raise; 

Tliat  section  1207  of  the  Code  of  Civil  Procedure,  providing  that  no  judgment 
shall  be  taken  more  favorable  to  the  plaintiff  than  that  demanded  in  the  com- 
plaint, applies  only  where  no  answer  has  been  served. 

Appeal  by  the  defendant,  Joseph  H.  Clark,  as  trustee  in  bank- 
ruptcy of  Frank  H.  McKinnon  and  another,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  Chenango  on  the  28th 
day  of  November,  1902,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Broome  Special  Term,  overruling  said  defend- 
ant's demurrer  to  the  plaintiff's  original  and  supplemental  complaints. 

James  H.  JSaumes  and  William  H,  Johnson^  for  the  appellant, 

Wordsworth  B.  MaMerson^  for  the  respondent. 

Houghton,  J. : 

This  action  in  various  phasies  has  been  before  this  court  many 
times.    In  1894  the  defendants  McKinnon  and  Burrows  suffered 
default,  and  a  judgment  was  entered  by  the  plaintiff  against  them. 
App.  Div.— Vol.  LXXXV.        15 
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On  an  application  to  open  the  default,  and  in  consideration  of  the 
consent  of  the  plaintiflPs  attorney  thereto,  James  E.  Baumes,  defend- 
ants' attorney  of  record,  executed  and  delivered  to  the  plaintiff  an 
agreement  that  he  would  pay  any  judgment,  not  collected  by  execu- 
tion, which  might  finally  be  awarded  against  the  defendants  after 
the  same  had  been  tested  by  appeals.  A  trial  was  had  on  the  open- 
ing of  said  default,  a  judgment  rendered,  which  was  subsequently 
reversed  by  the  Court  of  Appeals,  and  the  case  sent  back  for  a  new 
trial.  Meantime  the  defendants  became  bankrupts,  and  the  defend- 
ant Clark  was  duly  appointed  their  trustee  in  bankruptcy. 

The  situation  being  presented  to  the  bankruptcy  court  on  the  27th 
of  April,  1901,  that  court  ordered  that  the  plaintiff  should  be  per- 
mitted and  authorized  to  proceed  in  the  courts  of  the  State  of  New 
York  to  liquidate  his  claim  against  the  bankrupts,  and  that  he  make 
James  H.  Clark,  the  trustee  in  bankruptcy  of  the  defendants,  a  party 
defendant  therein,  and  enjoined  the  prosecution  of  the  action  in  the 
State  court  until  the  trustee  should  be  made  a  party.  Thereupon 
the  plaintiff  applied  to  the  State  court,  at  Special  Term,  for  an  order 
making  the  trustee  a  party,  and  an  order  to  that  effect  was  made  at 
the  Broome  Special  Term  on  the  2d  day  of  July,  1901.  The  defend- 
ants appealed  from  that  order  to  this  court,  where  the  order  was 
modified  by  inserting  therein  a  direction  that  a  supplemental  sum- 
mons and  complaint  issue  and  be  served  on  the  defendants,  and  as  so 
modified  the  order  was  affirmed.  Subsequently,  on  motion  of  the 
defendants,  the  order  originally  entered  on  such  affirmance  and 
modification  was  further  modified  by  directing  that  the  supplemental 
complaint  contain  an  allegation  setting  forth  the  bankruptcy  of  the 
said  defendants  McEinnon  and  Burrows,  and  the  appointment  and 
qualification  of  said  Clark,  as  trustee,  and  other  proper  and  neces- 
sary allegations. 

A  supplemental  complaint  was  served,  and  the  defendants  moved 
to  be  allowed  to  serve  a  supplemental  answer  alleging  their  dis- 
charge in  bankruptcy  obtained  since  the  action  was  commenced. 
That  motion  was  denied  by  the  Special  Term  by  an  order  entered 
on  the  30th  day  of  November,  1901,  and  on  appeal  that  order  was 
affirmed  by  this  court.  {Latimer  v.  McKmnon^  72  App.  Div. 
290.)  This  court  there  held  that  the  refusal  to  allow  the  service  of 
a  supplemental  answer  setting  up  the  discharge  of  the  defendants 
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in  bankruptcy  as  a  defense,  in  view  of  the  peculiar  equities  in  favor 
of  the  plaintiff,  arising  from  the  agreement  to  pay  whatever  judg- 
ment he  might  obtain,  was  proper,  especially  in  view  of  the  fact  that 
other  defenses  were  contained  in  the  defendants'  answer  by  reason 
of  which  the  bankruptcy  court  treated  the  claim  as  unliquidated 
and  directed  that  the  action  be  continued  in  the  State  courts,  so  that 
it  might  be  determined  how  much  the  trustee  in  bankruptcy  should 
allow  upon  the  claim  in  distribution  of  assets. 

The  supplemental  complaint  served  by  the  plaintiff  alleged,  in 
substance,  that  the  defendants  McKinnon  and  Burrows  filed  on  the 
10th  of  January,  1901,  a  petition  in  bankruptcy,  and  were  there- 
upon adjudged  bankrupts,  and  that  thereafter  the  defendant  Clark 
was  appointed  trustee  in  bankruptcy  of  such  defendants,  and 
qualified  and  entered  upon  the  discharge  of  his  duty  as  such,*  and 
doeed  with  a  prayer  for  judgment  for  the  amount  claimed  in  the 
original  complaint. 

The  demurrer  served  states  that  the  defendant  Clark,  as  trustee, 
*^  demurs  to  the  complaint  and  to  the  supplemental  complaint  herein 
upon  the  ground  that  neither  they,  nor  either  of  them,  contain 
facts  BuflScient  to  constitute  a  cause  of  action  against  him,  the  said 
Joseph  H.  Clark,  as  trustee."  It  is  from  an  order  overruling  this 
demurrer  and  interlocutory  judgment  entered  thereon  that  the 
defendant  Clark  appeals. 

If,  under  the  peculiar  circumstances  under  which  Clark  was 
brought  into  the  action,  the  plaintiff  is  required  to  state  in  his 
supplemental  complaint  a  cause  of  action  against  Clark,  as  trustee, 
then  the  demurrer  was  well  taken.  If,  however,  the  plaintiff  is  only 
required  by  his  original  and  supplemental  pleading  to  state  a  good 
cause  of  action  against  McKinnon  and  Burrows,  with  appropriate 
allegations  as  to  why  Clark,  as  trustee,  is  made  a  defendant,  without 
stating  a  cause  of  action  against  him,  then  the  demurrer  was 
properly  overruled  and  the  judgment  entered  thereon  should  be 
afiBrmed. 

The  theory  upon  which  the  bankruptcy  court  directed  that  the 
trustee  appointed  by  it  should  be  made  a  party  to  the  action  in  the 
State  court  was  manifestly  because  it  desired  that  its  o£Scef  should 
know  of  the  various  steps  taken  in  the  action  so  that  he  might 
goBxd  against  an  excessive  or  collusive  judgment 
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By  section  544  of  the  Code  of  Civil  Procedure  supplemental 
pleadings  may  be  "  either  in  addition  to  or  in  place  of  "  the  former 
pleading.  The  order  of  this  court  directing  the  supplemental  com- 
plaint stated  that  it  should  contain  an  allegation  setting  fortli  the 
bankruptcy  of  said  defendants  and  the  appointment  and  qnaliiica- 
tion  of  the  trustee,  and  other  proper  and  necessary  allegations.  The 
only  thing  specifically  pointed  out  was  the  bankruptcy  and  the 
appointment  of  the  trustee.  The  leave,  therefore,  granted  by  this 
court  was  to  serve  a  supplemental  pleading  in  addition  to  the  for- 
mer pleading,  and  not  one  in  place  of  the  former  pleading. 

In  Haymard  v.  Hood  (44  Hun,  128)  a  demurrer  was  interposed 
to  a  supplemental  complaint.  The  court  had  given  leave  to  the 
plaintiff  to  file  a  supplemental  complaint,  and  one  was  filed  alleging 
certain  facts  additional  to  those  which  were  contained  in  the  origi- 
nal complaint.  In  considering  the  demurrer,  the  court  said :  ^^  It  is 
undoubtedly  true  that  the  supplemental  complaint  did  not  set  up  a 
cause  of  action  as  against  the  defendants.  It  was  not  intended  so 
to  do.  It  was  the  mere  allegation  of  additional  facts  to  those  which 
had  been  alleged  in  the  original  complaint  for  the  purpose  of  sup- 
plementing that  complaint.  It  is  also  true  that  the  order  gave  the 
defendants  the  right  to  answer  or  demur  to  said  supplemental  com- 
plaint. But  as  the  supplemental  complaint  did  not  pretend  to  set 
out  an  independent  or  different  cause  of  action  from  that  contained 
in  the  original  complaint,  it  was  to  be  read  as  part  and  parcel  of 
the  complaint,  and  if  the  two  contained  a  cause  of  action  which  was 
not  demurrable  an  answer  upon  the  part  of  the  defendants  was 
required." 

In  Pierson  v.  Cronh  (13  N.  Y.  St.  Eepr.  556)  Yan  Bbunt,  P.  J., 
says :  ^'  The  office  of  a  supplemental  complaint  is  to  bring  before  the 
court  material  facts  which  have  occurred  since  the  service  of  the 
original  pleading,  and  only  such  should  be  contained  therein." 

But  it  is  said  that  the  original  complaint  and  the  supplemental 
complaint  do  not  state  a  cause  of  action  as  against  the  trustee.  This 
was  not  necessary.  The  title  to  the  defendants'  property  passed  to 
him.  He  stands  in  the  same  position  as  the  defendants  with  respect 
to  the  litigation,  and  can  raise  no  issue  that  they  could  not  raise,  and 
in  addition  is  bound  by  the  issues  tendered  by  them  in  their  original 
answer. 
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In  American  Life  Ins,  <&  Trust  Co.  v.  Sachett  (1  Barb.  Ch.  585)^ 
the  action  was  to  foreclose  a  mortgage  against  Bayard  Brother8< 
The  Bayards  pat  in  an  answer,  and  before  the  case  was  tried  they 
became  bankrupts  and  an  assignee  in  bankraptcy  was  appointed. 
A  supplemental  bill  was  filed  alleging  this  fact.  Speaking  of  the 
fiitoation  of  the  assignee  in  regard  to  the  action  the  chancellor  says : 
''And  as  the  assignee  in  bankruptcy,  who  is  brought  before  the 
court  by  the  supplemental  bill,  stands  in  the  place  of  the  Bayards 
and  represents  the  same  right  and  interest  which  was  in  litigation  in 
the  original  suit,  he  is  in  the  same  situation  as  an  heir  at  law  or  a 
devisee  would  have  been  if  the  suit  had  abated  by  the  death  of  the 
original  defendants.  *  *  *  But  in  such  cases  the  only  matter 
proper  to  be  put  in  issue  upon  the  supplemental  bill,  unless  some 
new  matter  of  defense  has  arisen  since  the  joining  of  the  issue  in  the 
original  cause  (which  was  allowed  to  be  pleaded),  is  the  supplemental 
matter  which  is  stated  in  the  new  bill  to  show  the  transmission  of 
interest  from  the  original  party  to  the  new  party  who  is  brought 
before  the  court  by  the  supplemental  bill." 

It  is  true  that  an  action  to  foreclose  a  mortgage  differs  from  an 
action  on  contract  with  respect  to  the  rights  of  a  trustee  in  bank- 
mptcy.  But  the  bankruptcy  court  ordered  that  the  trustee  be 
made  a  party  and  stayed  the  prosecution  of  the  action  in  the  State 
courts  until  he  should  be  made  a  party.  He  was  not  made  a  party 
because  there  was  any  cause  of  action  against  him,  but  merely  that 
he  might  see  that  the  litigation  against  the  parties  whom  he  repre- 
sented was  properly  conducted.  He  could  not  change  the  admis- 
sions of  the  original  defendants  in  their  answer,  nor  could  he  admit 
away  by  his  own  answer  any  defense  which  they  might  have. 

In  Forbes  v.  Waller  (25  N.  Y.  430)  the  action  was  in  aid  of  an 
execution  and  a  receiver  of  the  defendants  had  been  appointed  who 
was  made  a  party  by  order.  The  court  says :  "  He  (the  receiver) 
could  not  by  his  answer  to  the  supplemental  complaint  change  the 
issue  already  formed  in  the  action  or  withdraw  or  nullify  admis- 
sions already  made  upon  the  record.  His  allegation  of  ignorance  of 
a  fact  already  admitted  by  the  record  did  not  put  th#  fact  in  issue, 
as  a  like  averment  in  the  original  answer  would  have  done.  The 
only  thing  that  could  properly  be  put  in  issue  by  the  answer  to  the 
supplemental  complaint  was  the  matter  showing  the  transmission  of 
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interest  from  the  original  party.  The  new  party  was  bound  by  the 
acts  and  admissions  of  the  original  parties  to  whose  rights  he  had 
bncceeded.'' 

Here,  again,  the  cause  of  action  was  not  like  one  on  contract.  Bat 
it  seems  to  us  that^  considering  the  relations  of  the  trustee  with  the 
litigation,  and  the  reasons  for  his  being  brought  into  the  action,  and 
the  position  in  which  ho  stands,  it  was  not  necessary  that  a  good 
cause  of  action  be  alleged  against  him  and  that  he  could  not  demor 
because  none  was  alleged. 

The  fact  that  the  prayer  to  the  supplemental  complaint  demands 
the  same  judgment  as  the  original  complaint  does  not  change  the 
situation.  The  plaintiff  cannot  take  judgment  on  the  supplemental 
complaint  alone.  There  is  an  answer  in  the  case,  and  the  provision 
of  section  1207  of  the  Code  of  Civil  Procedure,  that  no  judgment 
shall  be  taken  more  favorable  to  the  plaintiff  than  that  demanded 
in  the  complaint,  applies  only  when  there  is  no  answer  served.  The 
same  section  provides  that  where  there  is  an  answer  the  court  may 
permit  the  plaintiff  to  take  any  judgment  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issue.  If  there 
shall  ever  come  a  time  when  judgment  is  obtained  in  this  case,  the 
trial  court  will  see  that  no  improper  judgment  against  the  trustee  is 
entered.  The  averments  of  the  original  and  supplemental  com- 
plaints clearly  show  that  he  is  sued  in  his  representative  capacity, 
and  not  as  an  individual,  which  is  sufficient.  {Scrantom  v.  Farmers 
{&  Mecha/nAoi  Bank  of  Rochester^  33  Barb.  527.) 

Our  conclusion  is  that  the  order  and  judgment  of  the  Special 
Term  overruling  the  demurrer  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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MiNNiB  E.  "WiNiTE  Platt,  Befipoiident,  v.  Wiluam  Hollands  and 
Elizabbth  Thomas,  as  Administrators,  etc.,  of  John  L  Winne, 
Deceased,  Appellants. 

Action  to  reeowr  en  quantum  meruit /orMrouw  rendered  by  a  relatiteqfthedtfend' 
anf9  iiUeetate  while  a  member  of  the  inteetatt^e  household— a  promise  to  pay  for 
tkem  muet  be  dearly  eetaXMhsd^tharge  as  to  the  measure  ef  eompensaiion,  based 
on  the  intestatftsk  leeaUh, 

In  an  action  brought  to  recover  on  quantum  meruit  for  services  rendered  by  the 
plaintiff  to  the  defendant's  intestate  as  "housekeeper,  secretary  and  com- 
panion, and  in  nursing  and  caring  for "  him,  in  which  it  appears  that  the 
plaintiff  was  a  grandniece  of  the  intestate,  and  that  the  services  for  which  she 
sought  to  recover  were  rendered  by  her  while  living  in  the  intestate's  house- 
hold, the  plaintiff  is  not  entitled  to  recover,  unless  she  establishes,  by  a  pre- 
ponderance of  evidence  convincing  and  satisfactory,  the  making  by  the  intes- 
tate of  a  promise  to  compensate  her  for  her  services. 

Evidence,  given  by  a  third  party,  of  a  declaration  made  by  a  physican  in  the 
plaintiff's  presence,  to  the  effect  that  the  services  which  the  latter  was  rendering 
were  too  laborious  and  were  injuring  her  health,  is  hearsay  and  not  admissible, 
particularly  where  it  does  not  appear  that  the  intestate  heard  the  physician's 
declaration. 

In  such  a  case,  particularly  where  it  does  not  appear  that  the  plaintiff  ever  acted 
as  the  intestate's  business  manager,  it  is  error  for  the  court  to  charge,  "  And 
yon  have  a  right  to  take  into  consideration  in  measuring  these  damages  the 
circumstances  of  the  deceased;  that  is,  the  amount  of  property  which  he 
owned,  his  financial  condition,  because  a  man  having  largo  financial  interests, 
hanking  interests,  real  estate,  tenement  houses  and  mortgages,  should  pay 
more  reasonably  and  liberally  for  services  of  this  kind  than  a  poorer  person 
would.  You  have  a  right  to  take  into  consideration  those  facts  in  making  up 
your  minds  how  much  money  she  is  entitled  to,  if  she  is  entitled  to  anything." 

Appeal  by  the  defendants,  William  Hollands  and  another,  as 
administrators,  etc.,  of  John  I.  Winne,  deceased,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Albany  on  the  4th  day  of  December, 
1902,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  8th  day  of  December,  1902,  denying  the 
defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

George  Lawyer j  for  the  appellants. 

Chester  O.  Wager  and  John  B.  Eolmesy  for  the  respondent 
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Parkeb,  p.  J. : 

This  action  is  brought  to  recover  against  his  estate  for  services 
rendered  by  the  plaintiflE  to  John  I.  Winne  during  his  lifetime. 
The  services  commenced  in  May,  1895,  and  were  continued  until  his 
death  in  February,  1900.  He  was  then  eighty-seven  years  of  age 
and  the  plaintiff  was  his  grandnieco  and  a  young  girl  about  nineteen 
years  of  age  when  she  began  to  work  for  him.  Her  parents  were 
both  dead,  and  she  was  employed  in  a  collar  manufactory.  At  his 
request  she  left  such  employment  and  went  into  his  family,  where 
the  services  were  rendered.  In  the  claim  which  she  made  against 
his  estate,  and  in  the  complaint  in  this  action,  she  charges  that  such 
services  were  rendered  as  his  "  housekeeper,  secretary  and  companion, 
and  in  nursing  and  caring  for  said  Winne."  Evidence  was  given  npon 
the  trial  showing  that  she  did  render  services  during  the  time  she 
was  with  him  in  each  of  such  characters,  and  it  is  also  apparent  that 
he,  during  all  of  that  time,  treated  her  as  a  member  of  his  family 
and  as  a  i*elatiou.  He  was  then  living  alone  without  wife  or  child, 
and  the  plaintifE  presided  at  his  table,  entertained  his  guests,  was, 
during  a  portion  of  the  time  after  she  first  went  there,  sent  to  school 
by  him,  and  seems  to  have  taken  the  place  of  a  daughter  instead  of 
acting  as  a  mere  servant.  She  undoubtedly  expected  to  be  compen- 
sated for  the  services  which  she  rendered  by  a  provision  in  his  will. 
He  made  no  will,  however,  and  one  of  the  issues  litigated  npon  the 
trial  was  whether  any  direct  promise  had  been  made  by  the  deceased 
to  compensate  her  for  the  same.  It  was  the  contention  of  the 
administrators  that,  being  a  relative  living  in  his  family,  the  legal 
presumption  was  that  such  services  were  rendered  gratnitously. 
Evidence  had  been  given  by  a  Mrs.  Mitchell  tending  to  show 
that  the  deceased  had  directly  promised  the  plaintiff  that  when 
he  died  he  would  leave  her  enough  so  that  she  would  not 
have  to  work  thereafter.  Criticism  had  been  made  by  the  defend- 
ants upon  the  accuracy  and  truthfulness  of  this  evidence,  and 
as  bearing  upon  that  question  the  court  was  asked  to  charge  the 
jury  that  it  was  necessary  for  the  plaintiff  to  rebut  such  presump- 
tion by  a  preponderance  of  evidence  that  is  convincing  and  satis- 
factory, of  an  agreement  to  compensate,  before  she  can  be  entitled 
to  recover.  The  court  replied  :  "  I  decline  so  to  charge  in  this  case, 
because  I  do  not  think  that  proposition  of  law  applies  to  the  evi- 
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dence  in  this  case."  I  can  discover  nothing  in  this  case  that  with- 
draws it  from  the  application  of  that  well-settled  rule.  (15  Am.  & 
Eng.  Ency.  of  Law  [2d  ed.],  1083.)  The  refusal  was  clearly  cal- 
ealated  to  mislead  the  jury  into  the  belief  that  the  evidence  need  not 
necessarily  be  of  that  character,  or  else  it  amounted  to  an  instruction 
that  it  was  sufficient.     For  such  reason  it  was  error. 

The  plaintifE  was  seeking  to  recover  on  a  quantum  mermtj  and  one 
of  the  issues  presented  to  the  jury  was  as  to  what  the  services  were 
fairly  worth.  Much  evidence  was  given  to  show  how  constant  and 
severe  they  were,  and  she  claimed  that  her  health  had  been  injared 
on  that  account.  When  Mrs.  Mitchell  was  testifying  as  to  what 
gerviees  she  had  seen  the  plaintiff  render,  she  was  asked  what  she 
had  heard  Dr.  Holden  say  on  one  occasion  when  he  was  there  pre- 
scribing for  the  deceased.  She  replied  that  "  he  said  Mr.  Winne 
ought  to  have  a  man  nurse  to  take  care  of  him  ;  it  was  too  much 
for  one  girl  to  do  such  work,  it  was  injurious  to  her  health  and  too 
hard  for  her."  This  evidence  was  received  under  the  defendants' 
objection  and  exception,  and  a  motion  to  strike  it  out  was  also  denied 
and  exception  taken  thereto.  The  proper  and  usual  way  to  present 
to  the  jury  Dr.  Holden's  views  upon  that  subject  would  have  been 
to  produce  him  as  a  witness  before  them.  This  evidence  tells  the 
jury  what  he  said  about  it.  It  does  not  distinctly  appear  that  it 
was  said  to  the  deceased,  or  that  he  heard  what  was  said.  Certainly 
it  is  not  pretended  that  he  made  any  reply  to  it.  And  even  though 
it  was  made  in  the  plaintiffs  presence,  upon  which  fact  the  court 
laid  stress,  it  amounts  to  nothing  more  than  the  declaration  of  the 
doctor,  and  its  admission  violated  the  familiar  rule,  that  mere 
hearsay  evidence  is  not  admissible. 

Upon  the  trial  the  plaintiff  introduced  in  evidence,  under  the 
defendants'  objection  and  exception,  the  inventory  of  the  deceased's 
personal  estate,  which  had  been  filed  in  the  surrogate's  office,  show- 
ing that  it  amounted  to  something  over  $20,000.  It  was  also  shown 
that  he  had  a  considerable  amount  of  real  estate. 

In  his  charge,  the  trial  judge  instructed  the  jury  as  follows : 
"  And  you  have  a  right  to  take  into  consideration  in  measuring 
these  damages  the  circumstances  of  the  deceased  ;  that  is,  the  amount 
of  property  which  he  owned,  his  financial  condition,  because  a  man 
having  large  financial  interests,  banking  interests,  real  estate,  tene- 
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ment  hoasea  and  mortgages,  should  pay  more  reasonably  and  liberally 
for  services  of  this  kind  than  a  poorer  person  would.  You  have  a 
right  to  take  into  consideration  those  facts  in  making  up  your  minds 
how  much  .money  she  is  entitled  to,  if  she  is  entitled  to  anything;" 
to  which  an  exception  was  duly  taken. 

The  respondent  attempts  to  justify  this  charge  by  the  case  of 
Gall  V.  GaU  (27  App.  Div.  173).  But  in  that  case  the  services 
were  rendered  as  a  confidential  agent  and  personal,  and  business  rep- 
resentative, and  it  was  held  that  the  extent  and  nature  of  the  busi- 
ness which  the  plaintiff  was  required  to  manage  was  an  importan 
factor  in  determining  the  value  of  his  services,  and  the  evidence  was 
admitted  for  that  purpose  only. 

In  this  case  the  plaintiff  does  not  appear  as  any  such  business 
manager.  She  does  not  claim  it  in  her  complaint,  and  although  in  the 
evidence  there  is  an  effort  made  to  show  that  her  services  extended 
somewhat  into  that  department,  it  can  hardly  be  claimed  that  in 
addition  to  her  duties  as  housekeeper,  secretary  and  nurae^  she  also 
took  charge  of  and  had  the  responsibility  of  a  manager  and  gen- 
eral representative  of  all  of  the  deceased's  business  affairs.  The 
services  for  which  compensation  is  here  sought  are  not  at  all  like 
those  rendered  in  Gall  v.  GdUy  and  hence  that  case  is  not  at  all  an 
authority  for  the  charge  herein  given. 

Moreover,  the  charge  does  not  purport  to  be  given  to  meet  any 
such  case.  It  plainly  instructs  the  jury  that  a  man  of  large  wealth 
should  pay  more  reasonably  and  liberally  for  services  as  house 
keeper,  as  a  nurse  and  as  secretary  and  companion  than  a  poor  man 
should.  We  can  hardly  sustain  such  a  proposition  as  that.  With- 
out examining  the  other  exceptions  in  the  case  I  conclude  that,  for 
the  reasons  above  stated,  the  judgment  and  order  must  be  reversed- 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellants  to  abide  event. 
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In  the  Matter  of  the  Petition  of  Btbon  R.  Bbewstbb,  Appellant^ 
for  an  Order  Revoking  and  Oanceling  Liqnor  Tax  Oertificate  No. 
28,566^  Issued  to  Fbakk  L.  Hillman^  Respondent. 

CanedUUion  qf  a  liquor  tax  emUficaie—wluU  eonstitutcB  a  me  qf  property  ae  a 
hotel  March  28,  l&Mi^fohat  evidence  eetablishea  a  eubeequent  abandonment  of  the 
KM  €f  the  premieee  for  hotel  purpoeee — eoneerUs  of  property  oumers  required. 

In  a  proceeding  for  the  cancellation  of  a  liquor  tax  oertificate,  one  of  the  issues 
involved  was  whether  the  premises  were,  on  March  28,  1896,  occupied  as  a 
hotel  within  the  meaning  of  section  81  of  the  Liquor  Tax  Law  (Laws  of  1896, 
chap.  112,  as  amd.  by  Laws  of  1897,  chap.  812,  §  22). 

Upon  this  point  it  appeared  that  the  building  was  built  in  1892  by  one  Cum- 
mings,  and  was  occupied  by  him  until  May,  1896;  that  during  all  this  period 
there  was  a  sign  on  the  building  designating  it  as  a  boarding  house;  that, 
although  most  of  those  who  occupied  the  house  were  boarders  at  agreed  prices 
by  the  week  or  month,  Cummings  received  and  cared  for  every  traveler  or 
transient  guest  that  applied;  that  the  building  had  the  requisite  number  of 
rooms,  and  that  no  persons  permanently  dwelt  therein  other  than  Cummings' 
family  and  servants. 

During  this  period  no  liquor  was  sold  upon  the  premises,  and  during  a  portion 
thereof  Cummings  maintained  a  grocery  store  upon  the  first  floor. 

MM,  that  it  could  not  be  said  that  the  building  was  not  regularly  kept  open 
"for  the  feeding  and  lodging  of  guests; " 

That  evidence  that  subsequent  to  March  28, 1896,  Cummings  leased  a  portion  of 
the  premises,  not  containing  the  requisite  number  of  rooms,  for  hotel  purposes 
and  leased  the  rest  of  the  premises,  with  the  exception  of  the  part  which  was 
oocnpied  by  himself,  for  general  tenement  purposes,  established  an  intention 
on  the  part  of  Cummings  to  abandon  the  use  of  the  premises  as  a  hotel; 

That,  in  consequence  of  such  abandonment,  a  certificate  authorizing  the  liquor 
traffic  to  be  carried  on  in  the  building  could  not  be  granted  without  the  con- 
sents of  property  owners  required  by  the  Liquor  Tax  Law. 

Appeal  by  the  petitioner^  Byron  R,  Brewster,  from  a  judgment 
of  the  County  Court  of  Essex  county  in  favor  of  the  respondent, 
entered  in  the  office  of  the  clerk  of  the  county  of  Essex  on. the  9th 
day  of  February,  1903,  upon  the  decision  of  the  court  dismissing 
the  petition  of  the  appellant  for  an  order  revoking  and  canceling 
the  respondent's  liquor  tax  certificate,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  30th  day  of  January,  1903,  upon  which 
said  jndgment  is  founded. 

The  appellant,  Brewster,  petitioned  the  county  judge  of  Essex 
county  for  the  cancellation  of  a  liquor  tax  certificate  issued  to 
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Frank  L.  Hillman,  the  respondent  herein.  In  his  application  for 
the  certificate,  which  was  issued  to  him  May  17,  1902,  Hillman 
stated  that  there  were  several  parties  dwelling  within  200  feet  of 
the  place  where  he  proposed  to  sell  the  liquor,  and  that  he  had  not 
obtained  their  consents  to  such  certificate's  issuing.  But  he  stated 
that  such  premises  were  actually  occupied  as  a  hotel  on  March  23^ 
1896,  when  the  law  was  passed,  and  that,  therefore,  he  was  excused 
from  obtaining  such  consents  under  the  provisions  of  subdivision  8- 
of  section  17  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  aa 
amd.  by  Laws  of  1897,  chap.  312). 

He  also  stated  that  such  premises  had  been  continuously  occupied 
as  a  hotel  since  that  date. 

Brewster  claimed  that  such  premises  were  not  then  nor  had  they 
since  been  occupied  as  a  hotel,  and  that,  therefore,  the  certificate  to- 
Hillman  was  improperly  issued.  Certain  other  objections  were 
taken  by  him  to  the  validity  of  the  certificate,  all  of  which  were 
overruled  by  the  county  judge,  and,  after  a  hearing,  an  order  and 
judgment  was  entered  dismissing  his  petition,  with  costs. 

From  such  order  and  judgment  he  has  taken  this  appeal. 

FrancU  A.  Smithy  for  the  appellant. 

A.  W.  Boyntorij  for. the  respondent. 

Parkbb,  p.  J. : 

The  first  question  presented  is  whether,  on  the  evidence,  the 
premises  were  so  occupied  on  March  23,  1896.  The  answer  turns, 
upon  whether  the  use  to  which  such  premises  were  then  put  consti- 
tuted them  a  hotel  or  a  mere  boarding  house.  I  am  inclined  to* 
think  that  the  definition  of  a  hotel,  as  given  in  the  statute  itself^ 
should  control  in  this  case.  If  the  building  in  question  was  then 
"  regularly  used  and  kept  open  as  such  for  the  feeding  and  lodging  of 
guests,"  and  there  were,  at  least,  six  furnished  bedrooms  for  their 
occupancy  therein,  and  there  were  no  dwellers  therein  other  than 
the  family  and  servants  of  the  hotelkeeper,  it  was  a  hotel  within 
the  meaning  of  the  statute.  See  section  31  of  the  Liquor  Tax  Law^ 
as  amended  by  section  22  of  chapter  312  of  the  Laws  of  1897. 

Cummings,  who  built  the  building  in  1892,  and  who  himself 
occupied  it  until  May^  1896,  testified  that  there  were  then  more 
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than  eight  bedrooms  in  it,  and  that  lie  at  all  times  daring  that 
period  entertained  gnests  for  hire,  any  one  who  came,  either  for 
«ngle  meals,  lodging  or  board.  And  it  also  appears  that  during 
that  period  a  few  sach  traveling  guests  were  entertained.  But  it  is 
also  apparent  that  most  of  those  who  occapied  his  house  wei*e 
boarders  at  agreed  prices  by  the  week  or  month.  From  the  time  it 
was  built  a  sign  designating  it  as  a  "  Boarding  House  "  was  kept  upon 
Ihe  building.  Cummings  testified :  "  I  built  the  house  *  *  *  and 
•called  it  a  boarding  house."  There  was  no  notice  or  advertisement 
anywhere  inside  or  outside  of  the  house  designating  it  as  a  hotel,  or 
indicating  that  transient  guests  would  be  received  there ;  and  I 
have  no  idea  that  Cummings  himself  considered  that  he  was  keep- 
ing anything  more  than  a  boarding  house.  During  several  years 
while  he  occupied  it  he  gave  up  a  large  part  of  the  first  floor  to  a 
grocery  store,  which  he  himself  kept,  and  he  at  no  time  sold  any 
Uquor  on  the  premises. 

Yet  it  cannot  be  fairly  disputed  but  that  he  received  and  cared 
for  every  traveler  or  transient  guest  that  applied,  and  it  is  conceded 
that  he  had  the  requisite  number  of  rooms  and  there  were  then  no 
other  dwellers  in  the  building.  The  fact  that  the  guests  were  very 
few  probably  should  not  control  the  character  of  the  business  which 
he  carried  on  there.  I  do  not  know  that  we  can  say,  on  the  evi- 
dence, that  he  did  not  regularly  keep  the  place  open  "  for  the  feed- 
ing and  lodging  of  guests."  Hence  it  would  seem  to  have  then 
been  used  as  a  hotel,  within  the  definition  of  the  law. 

But  the  further  question  remains,  whether,  after  the  passage  of 
«nch  law,  the  premises  were  not  abandoned  as  a  hotel ;  and  so  the 
right  to  a  certificate,  without  the  consent  of  those  dwelling  within 
200  feet  thereof,  lost. 

If  the  subsequent  acts  of  the  owner  justify  the  conclusion  that 
he  intended  to  discontinue  or  abandon  the  use  of  the  building  as  a 
hotel,  then  liis  right  to  a  certificate  without  the  consents  was  lost. 
{Matter  of  Hawkins^  165  N.  Y.  188,  192.)  It  is  claimed  by  the 
appellant  that  the  evidence  warrants  such  conclusion. 

It  is  apparent  that  at  times  since  March  23,  1896,  the  use  of  the 
premises  would  not  have  constituted  it  a  hotel  within  the  meaning 
of  tlie  Liquor  Tax  Law.  After  1896  the  part  used  by  Cummings 
•as  a  grocery  store  was  leased  by  him  to  Bartlett  as  a  millinery  shop, 
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and  rooms  in  which  Bartlett'e  family  dwelt  and  kept  house.  Hnm- 
phreys  also  leased  from  him  a  room  for  a  barber  shop,  and  also 
other  rooms  in  which  his  family  kept  house.  On  the  third  floor 
rooms  were  let  to  a  dressmaker,  who  dwelt  therein.  Cumminga 
himself  retained  rooms  in  the  building,  in  which  he  and  his  familj 
kept  house.  The  rest  of  the  house  seems  to  have  been  leased  to  & 
tenant,  who  kept  it  as  a  boarding  house,  but  received  transient  guests- 
and  travelers  whenever  they  applied.  During  a  portion  of  thiB- 
time,  however,  the  rooms  under  the  control  of  the  tenant,  and  which, 
he  could  apply  to  the  use  of  boarders  or  transient  guests,  were 
reduced  to  live.  Thus  it  is  evident  that  the  building  for  a  year  or 
more  before  Hillman  bought  it  and  obtained  his  certificate,  was  not 
in  fact  used  as  a  hotel  within  the  meaning  of  the  law.  The  larger 
part  of  the  building  was  used  substantially  as  a  tenement  house,  and 
a  part  only,  and  that  not  enough  to  provide  the  requisite  number  of 
sleeping  rooms,  was  given  up  to  a  boarding  house  and  hotel.  Do 
these  f(u;ts  indicate  an  intent  on  Cummings'  part  to  abandon  th& 
building  as  a  hotel  ?  Assuming,  as  we  must,  that  Cummings  knew 
what  constituted  a  hotel  within  the  meaning  of  the  Liquor  Tax  Law,, 
it  seems  clear  that  he  was  willing  to  use  his  building  in  a  manner 
that  would  exclude  it  from  that  category,  and  thus  deliberately  gave 
up  the  right  to  a  certificate  without  consents,  which  the  law  gave 
him  had  the  use  continued  as  it  was  in  1896.  If  he,  himself,  just 
prior  to  his  sale  to  Hillman,  had  asked  for  a  certificate  without  con- 
sents, on  the  ground  that  on  March  23, 1896,  he  kept  a  hotel  there,  the 
plain  answer  would  have  been  that  since  then  he  had  given  the  busi- 
ness up  to  another  use,  and  that  as  then  used  it  did  not  answer  the 
requirements  of  a  hotel.  It  is  easier  to  reach  this  conclusion  from 
the  fact  that  Cummings  himself  never  sought  to  sell  liquor  on  the 
premises :  never  sought  to  avail  himself  of  any  of  the  privil^es  of 
a  hotelkeeper,  as  applicable  to  the  business  of  selling  liquor,  and  ia 
fact  all  the  time  considered  the  business  as  that  of  a  boarding  house 
rather  than  of  a  hotel.  Each  of  his  tenants  after  1896  testified  that 
they  leased  it  as  a  boarding  house,  and  Cummings  does  not  appear  te 
have  ever  claimed  anything  more  for  it.  In  the  face  of  this  conduct 
on  Cummings'  part  it  is  straining  the  evidence  beyond  warrant  to 
hold  that  his  grantee  may  now  claim  that  the  right  to  a  certificate 
without  the  consents  still  attaches  to  this  property. 
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"Without  considering  the  other  questions  raised  by  the  appellant, 
I  conclude  that  the  order  and  judgment  should  be  reversed  on  the 
law  and  the  facts,  and  that  the  application  of  the  petitioner  should 
be  granted. 

All  concurred. 

Order  and  judgment  reversed  on  law  and  facts,  with  costs,  and 
the  application  of  petitioner  granted,  with  costs. 


Stephen  W.  Post,  Eespondent,  v.  Edwin  A.  Merrttt,  Jr.,  and 
Ogdsn  n.  Tappan,  Appellants. 

TreipoM  —  meature  cf  damages  where  land  ef  a  riparian  owner  i$  fiooded  by  the 
raising  cfa  dam  —  the  fact  that  the  dam  owner  agreed,  before  flooding,  toflU  in  the 
land  does  not  make  the  action  one  for  breach  of  eontraet,  ■ 

The  owners  of  a  dam  across  a  stream,  being  about  to  raise  the  same,  purchased 
from  an  upper  riparian  owner  a  strip  of  land  bordering  on  the  stream.  As  a 
further  consideration  for  the  coaveyance,  the  dam  owners  agreed  with  the  lot 
owner  to  fill  in  the  balance  of  his  lot  so  that  he  would  not  be  bothered  with  the 
back  flow  of  the  water  resulting  from  the  raising  of  the  dam.  They  f urUier 
agreed  that  the  filling  should  be  done  before  the  water  should  be  flowed  back. 

The  dam  owners  proceeded  to  fill  in  the  balance  of  the  lot,  but,  upon  the  lot 
owner  objecting  to  the  character  of  the  filling,  they  ceased  operations  and  sub- 
sequently raised  the  dam  and  flooded  the  lot. 

In  an  action  brought  by  the  lot  owner  against  the  dam  owners  to  recover  the 
damages  thus  sustained,  it  was 

EM^  that  the  cause  of  action  averred  in  the  complaint  was  not  one  for  breach  of 
contract,  but  was  to  recover  damages  for  trespass; 

That,  considered  as  an  action  of  trespass,  the  proper  measure  of  damages  was 
the  difference  in  value  between  the  lot  owner's  lot  as  it  was  and  as  it  would 
have  been  had  the  dam  owners  filled  it  in  in  the  manner  required  by  their  con- 
tract, unless  the  reasonable  cost  of  repairing  the  injuries  caused  by  the  trespass 
was  less  than  the  diminution  in  the  market  value  of  the  land. 

Appeal  by  the  defendants,  Edwin  A.  Merritt,  Jr.,  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  St.  Lawrence  on 
the  30th  day  of  October,  1902,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  29th  day  of 
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November,  1902,  denying  the  defendants'  motion  for  a  new  trial 
made  upon  the  minatee. 

The  defendants  were  abont  to  raise  their  dam  across  the  Bacqnette 
river  at  Hannawa  Falls,  whereby  they  would  flood  a  large  amount 
of  land  above  it. 

The  plaintiff  owned  something  more  than  an  acre  of  land  on  the 
east  side  of  the  river,  and  sold  and  conveyed  to  the  defendants  a 
strip  from  the  same,  lying  next  to  the  river,  for  the  sum  of  $200. 
The  width  of  such  strip  does  not  appear.  As  a  further  considera- 
tion for  such  conveyance,  the  defendants  agreed  with  the  plaintiff 
to  fill  the  balance  of  his  lot  so  that  he  would  not  be  ^^  bothered " 
witli  the  water  caused  to  cover  the  land  by  raising  the  dam,  and 
that  the  lot  should  be  filled  before  the  water  is  flowed  back.  It 
would  appear  that  the  land  sloped  back  from  the  front  of  the  lot 
towards  the  river.  There  was  a  house  and  barn  on  the  lot,  and  the 
plaintiff  resided  there. 

The  defendants  proceeded  to  fill  upon  the  plaintiff's  lot,  but  the 
plaintiff  objected  to  the  character  of  the  filling  which  was  being 
placed  thereon,  and,  a  difference  then  arising  between  them,  the 
defendants  ceased  filling.  Subsequently,  however,  they  completed 
the  dam  and  backed  the  water  upon  the  plaintiff's  lot.  It  flooded 
liis  cellar,  undermined  the  foundation  of  his  barn,  and  covered  a 
considerable  part  of  his  lot  with  water. 

The  plaintiff  brought  this  action,  and  in  his  complaint  has  set 
forth  the  making  of  such  contract  and  the  breach  thereof,  and  the 
fact  of  the  flooding  and  injuries  resulting  therefrom. 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  from  the  judg- 
ment entered  thereon  and  from  an  order  denying  a  new  trial  this 
appeal  is  taken. 

C.  S,  Ferris^  for  the  appellants. 

Theod/yre  H,  Swifty  for  the  respondent. 

Fabkeb,  p.  J. : 

From  the  facts  set  forth  in  the  complaint,  two  causes  of  action 
may  possibly  be  claimed,  one  for  a  breach  of  the  contract  and  one 
for  a  trespass  upon  the  plaintiff's  lands.  The  facts  are  mingled 
together  and  neither  one  is  particularly  designated  or  numbered. 
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So  far  as  the  question  whether  the  defendants  had  just  reason  for 
ceasing  to  fill  the  lot  according  to  their  contract,  and  were  justified 
in  backing  up  the  water  upon  the  plaintifiPs  lot  in  the  manner  in 
which  they  did,  the  verdict  of  the  jury  is  in  the  plaintiff's  favor. 
Upon  the  evidence  in  this  case  I  conclude  that  their  decision  should 
not  be  disturbed. 

Bnt  the  serious  question  is :  Was  the  measure  of  damages  upon 
wliich  the  plaintiff  was  allowed  to  recover  the  proper  one  to  be 
adopted  in  this  action  ?  He  was  allowed  to  prove  the  difference  in 
value  between  his  lot  as  it  then  was  and  as  it  would  ha/ve  been  had 
the  defendants  filled  it  in  the  manner  required  by  their  contract, 
and  the  jury  were  substantially  instructed  by  the  court  that  such 
was  the  amount  to  which,  if  any,  he  was  entitled. 

If  the  action  is  to  be  considered  one  for  a  trespjws  on  the  plain- 
tiff's lot  by  unlawfully  flooding  it  with  water,  such  would  be  the 
proper  measure  of  his  damages,  unless  the  reasonable  cost  of  repair- 
ing the  injuries  caused  thereby  was  less  than  the  diminution  in  the 
market  value  of  the  land.  If  it  was  less,  then  such  cost  of  repair- 
ing would  furnish  the  proper  measure.  {Hartshorn  v.  Chaddockj 
135  N.  Y.  116.)  And  in  this  connection  it  appears  that  the  trial 
judge  permitted  the  defendants  to  show,  if  they  desired,  that  the 
lot  could  have  been  filled  at  a  less  cost  than  tlie  difference  in  its 
value  appeared  to  be.  He  evidently  adopted  the  theory  that,  under 
the  peculiar  features  of  this  case,  if  tilled  as  required  by  the  con- 
tract, the  injuries  to  the  lot  would  be  fully  repaired,  and  in  that 
respect  I  think  he  was  correct.  The  defendants  did  not  avail  them- 
selves of  this  offer ;  but,  having  been  given  the  option  of  doing  so, 
the  proper  measure  of  damages,  assuming  that  the  cause  of  action 
was  for  a  trespass,  was  adopted  by  the  court. 

It  is  urged,  however,  by  the  defendants  that  the  action  is  for  a 
breach  of  contract  to  fill  up  the  lot ;  that  the  measure  of  damages 
for  the  breach  of  an  agreement  to  perform  certain  specified  work  is 
the  amount  which  it  would  reasonably  cost  to  complete  the  work, 
and  that  such  is  the  rule  that  should  have  been  applied  to  this  case. 

Bnt  it  seems  to  me  that  the  facts  upon  which  the  cause  of  action 
in  this  case  is  based  make  it  one  resting  not  upon  the  breach  of  any 
provision  on  the  defendants'  part,  but  rather  upon  their  unlawful  act 
App.  Div.— Vol.  LXXXV.        16 
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in  flooding  the  plaintiffs  lot.  The  so-called  contract  amoants  to  no 
more  than  a  permission  on  the  plaintifiPs  part  that  the  defendants 
may  flood  his  lot  provided  they  will  so  fill  it  up  that  whatever  water 
they  set  back  upon  it  shall  not  work  any  injury  to  him.  The  defend- 
ants do  not  promise  to  fill  at  all  events.  They  are  to  fill  only  so  far 
as  is  necessary  to  protect  against  the  flooding ;  and  manifestly  they 
acquire  no  right  to  flood  until  the  filling  has  been  done.  Their  flood- 
ing before  they  had  protected  against  it,  by  filling,  was  as  mnch  a 
trespass  as  if  the  agreement  had  never  been  made.  The  plaintifl^  had 
given  them  no  right  to  flood  him  until  his  lot  was  so  protected,  and  so 
he  need  not  and  did  not  rely  upon  any  promise  on  their  part  for  his 
protection.  Had  they  fully  protected  the  lot  as  they  agreed  to,  the 
defendants  might  invoke  the  agreement  as  a  justification  for  setting 
the  water  back  upon  it,  but  ^^  plavntiff  \\sA  no  rights  depending 
upon  the  agreement.  He  had  nothing  secured  thereby.  He  stood 
upon  his  common-law  right  that  the  defendants  should  refrain  from 
flooding  him  until  they  had  acquired  the  right  to  do  so.  And  when 
in  violation  of  that  duty  the  defendants  did  without  right  set  the 
water  back  upon  his  lot  liis  right  of  action  was  based  upon  the  tres- 
pass and  upon  that  only.  Attorneys  frequently  under  the  present 
system  of  pleading  put  more  into  a  complaint  than  either  they  or 
the  courts  know  what  to  do  with,  and  much  confusion  frequently 
arises  on  that  account.  In  this  instance  the  logic  of  the  situation 
seems  to  require  us  to  hold  that  the  real  basis  of  the  plaintiff's  claim 
is  the  unlawful  flooding  of  his  lot  by  the  defendants  and  that  the 
just  and  proper  measure  of  his  damages  was  such  as  is  applicable  to 
such  an  action. 

No  error,  therefore,  was  committed  by  the  trial  court  in  regard  to 
the  measure  of  damages. 

No  specific  objection  was  taken  that  the  opinion  of  a  witness 
cannot  be  given  upon  a  speculative  state  of  facts,  and  no  exception 
was  taken  to  the  charge  of  the  court  when  the  rule  of  damages  was 
submitted  to  the  jury. 

I  conclude  that  the  judgment  should  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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John  W.  Gibson,  Respondent,  -y.  Geoboe  A.  Thomas  and  Others, 
Defendants,  Impleaded  with  The  Ulster  and  Delaware  Kail- 
BOAD  Company  and  Others,  Appellants. 

An  unrecorded  reUoid  of  part  of  mortgaged  premUes  is  ineffective  as  againet  an 
omgnM  of  Uie  mortgage  in  good  faith  and  for  value  —  occupation  by  a  pwrchoMr 
of  the  part  released  ie  not  notice. 

One  Thomas,  after  executiDg  a  bond  and  mortgage  to  F.  R.  Gilbert  upon  certain 
premises,  conveyed  a  portion  of  the  mortgaged  premises  to  a  railroad  cor- 
poration and  alflo  obtained  from  the  owner  of  the  mortgage  a  release  of  the 
premises  thus  conveyed.  The  deed  and  release  were  both  delivered  to  the 
railroad  company,  which  at  once  went  into  and  continued  in  possession  of  the 
premises.    It  recorded  the  deed,  but  neglected  to  record  the  release. 

Thereafter  the  mortgage  was  assigned  to  a  party  who  paid  full  value  therefor, 
without  any  knowledge,  actual  or  constructive,  that  any  part  of  the  mortgaged 
premises  had  been  released  from  the  lien  of  the  mortgage,  except  such  as  was 
imputable  to  him  by  the  fact  that  the  railroad  company  occupied  the  premises 
in  question.     His  assignment  was  duly  recorded. 

Held,  that  the  rights  of  the  assignee  of  the  mortgage  were  superior  to  those  of 
the  railroad  company; 

That  the  railroad  company's  occupation  of  the  premises,  not  being  inconsistent 
with  the  existence  of  the  mortgage  lien,  was  not  such  as  would  suggest  to  a 
prudent  man  that  it  claimed  by  a  title  adverse  to  the  mortgage. 

Smtth,  J.,  dissented. 

Appeal  by  the  defendants,  The  Ulster  and  Delaware  Railroad 
Company  and  others,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Delaware  on  the  29th  day  of  December,  1902,  upon  the  decision 
of  the  court,  rendered  after  a  trial  at  the  Delaware  Special  Term, 
directing  a  foreclosure  and  sale  of  mortgaged  premises. 

George  A.  Thomas  in  1868  executed  a  bond  and  mortgage  to  F. 
R.  Gilbert  upon  certain  lands  in  Delaware  county.  Thomas  sold 
and  conveyed  to  the  Delaware  and  Otsego  Railroad  Company  a 
strip  of  land  from  such  mortgaged  premises.  Such  deed  was 
recorded  in  the  clerk's  office  of  such  county  on  August  22,  1887. 
On  the  28th  of  July,  1887,  Helen  B.  Rogers,  who  had  then  become 
the  lawful  owner  of  such  mortgage  by  several  mesne  assignments 
from  said  Gilbert,  executed  and  delivered  to  said  Thomas  a  release 
of  such  strip  so  conveyed  to  said  railroad  company  from  the  lien  of 
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the  said  mortgage.  Such  release  was  by  Thomas  delivered  to  snch 
company  with  his  conveyance  to  it,  but  it  was  never  put  on  record 
in  the  county  clerk's  office.  The  railroad  company  at  once  went 
into  possession  of  their  strip  of  land  and  used  and  occupied  it. 

Subsequently,  on  May  5,  1894,  said  Helen  B.  Rogers  sold  and 
assigned  to  John  W.  Gibson,  the  plaintiff  in  this  action,  the  said 
bond  and  mortgage,  and  such  assignment  was  duly  recorded  in  the 
clerk's  office  of  Delaware  county  on  May  9,  1894.  Gibson  paid 
full  value  for  the  bond  and  mortgage,  and  at  the  time  of  the  pur- 
chase had  no  knowledge  that  Helen  B.  Rogers  had  released  any  part 
of  the  mortgaged  premises,  nor  did  he  then  know  that  the  railroad 
company  occupied  any  part  of  the  same.  He  was  a  purchaser  for 
full  value  and  in  good  faith,  with  no  notice  that  any  part  had  been 
released,  except  such  as  the  possession  of  the  railroad  company  gave 
him. 

He  brought  this  action  to  foreclose  the  mortgage.  The  railroad 
company  answers,  claiming  that  the  mortgage  was  no  longer  a  lien 
upon  its  property.  The  trial  court  held  otherwise,  and  ordeivd  a 
foreclosure  and  sale  against  its  land  as  well  as  against  the  rest  of  the- 
mortgaged  premises,  and  from  the  judgment  entered  thereon  this 
appeal  is  taken. 

J^.  M.  Andrus,  for  the  appellants. 

Marion  JI.  Palmer,  for  the  respondent. 

Parker,  P.  J. : 

It  is  clear  that,  but  for  the  Recording  Act,  the  plaintiff  would 
have  taken  no  greater  rights  in  the  mortgage  than  his  assignor  had, 
and  that  any  defense  which  Thomas,  the  mortgagor,  and  his  grantee 
would  have  against  a  foreclosure  by  her  could  be  set  up  as  against 
him.  But  the  question  is  whether,  under  the  Recording  Act  (1  R. 
S.  756,  §  1,  revised  by  Real  Prop.  Law  [Laws  of  1896,  chap.  547], 
§  241),  the  rights  acquired  through  the  release  have  not  been  lost  by 
the  prior  recording  of  the  subsequent  assignment.  In  the  case  of 
Baker  v.  Thomas  (61  Hun,  17)  this  precise  question  was  decided 
adversely  to  the  appellants  here.  It  was  there  held  that  a  release  of 
a  portion  of  mortgaged  premises  was  void  as  against  a  subsequent 
assignment  of  the  mortgage  which  was  first  recorded.     I  do  not  find 
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that  that  case  has  ever  been  questioned,  nor  do  I  find  any  decisions 
that  conflict  witli  the  reasoning  therein  adopted.  On  the  authority  of 
that  case  the  decision  in  this  case  must  be  affirmed,  unless  the  fact  that 
the  railroad  company  was  in  full  possession  of  its  land  and  was  using 
the  same  is  to  be  deemed  a  sufficient  notice  to  the  plaintiff  of  the 
existence  of  the  release.  Upon  that  question  the  case  of  Baker  v. 
Thomas  may  not  be  a  conclusive  authority,  but  the  case  of  Brigga 
V.  Thompson  (86  Hun,  607),  which  was  followed  by  the  trial  court, 
fally  sustains  the  judgment  here.  In  that  case  the  possession  by  the 
purchaser  was  sufficiently  full  and  notorious  to  sustain  an  adverse 
user ;  yet  it  was  held  that,  being  derived  primarily  from  the  mort- 
gagor, his  occupation  was  not  inconsistent  with  the  existence  of  the 
mortgage  lien,  and  was  not  such  as  would  suggest  to  a  prudent  man 
that  he  claimed  a  title  adverse  to  the  mortgagee.  I  concur  with  that 
coDclusion  and  with  the  reasoning  upon  which  it  is  based. 

It  is  further  claimed  by  the  appellant  that  the  release  having  been 
left  at  the  county  clerk's  office  for  record,  it  must  be  considered  as 
on  record,  and  hence  the  plaintiff's  assignment  could  acquire  no 
priority,  and  Mutual  Life  Ins.  Co,  of  New  York  v.  Bake  (87  N. 
Y.  257)  is  cited  as  authority  for  such  claim.  In  that  case  the  first 
mortgage  was  actually  recorded,  but  the  clerk  neglected  to  index  it^ 
and  hence  it  is  not  a  precise  authority  on  the  situation  here.  Sut 
further  than  that  the  release  here  was  not  in  fact  left  for  record* 
The  clerk  was  instructed  to  record  it  when  certain  papers,  supposed 
to  be  necessary,  were  subsequently  sent  him.  It  does  not  appear 
that  such  papers  were  ever  sent,  and  so  the  clerk  seems  to  have 
entirely  omitted  recording  the  release.  It  does  not  seem  to  me  that, 
under  such  instructions,  the  omission  to  record  it  was  the  fault  of 
the  clerk.  It  was  the  fault  or  neglect  of  the  party  who  left  the 
release  there,  and  hence  it  must  be  treated  as  never  having  been 
left  for  record. 

I  conclude  that  the  judgment  should  be  affirmed,  with  costs. 

All  concurred,  except  SMrrn,  J.,  dissenting. 
Judgment  affirmed,  with  costs. 
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Fbbd  a.  Holboyd  and  Henry  S.  Eveline,  Respondents,  v.  The 
Town  op  Indian  Lake,  Appellant. 

Touim — action  a>gain»t,  for  unliquidated  damages  for  breach  of  contract  —  ithat 
contract  by  water  commimoners  is  authorized  by  chapter  451  of  the  Lawe  of  1900  — 
a  complaint  alleging  a  contract  broader  than  authorized,  and  that  the  town  has 
not  performed  it,  does  not  state  a  cause  of  action. 

An  action  cannot  be  maintained  against  a  town  to  recover  unliquidated  damages 
resulting  from  a  breach  of  contract. 

Assuming  that  the  water  commissioners  of  a  water  district  in  a  town  became  offi- 
cers of  that  town  by  virtue  of  chapter  451  of  the  Laws  of  1900,  such  commis- 
sioners had  no  authority  to  bind  the  town  to  any  greater  obligation  than  was 
imposed  upon  it  by  the  act. 

The  commissioners,  when  contracting  for  the  construction  of  a  water  works 
system  in  the  district,  might  covenant,  for  and  on  behalf  of  the  town,  that  the 
town  would  issue  the  bonds  provided  for  in  the  statute,  and  would,  to  the  best 
of  its  ability,  negotiate  them  upon  the  terms  therein  required,  and  that  the 
moneys  obtained  from  the  sale  thereof  should  be  applied  towards  paying  for 
the  work  done.  They  might  further  agree  that,  if  the  money  were  so  obtained, 
payments  would  be  made  to  the  contractor  every  two  weeks  during  the  prog- 
ress of  the  work  at  stipulated  rates,  but  they  had  no  authority  to  impose 
upon  the  town  an  absolute  duty  to  make  such  payments,  irrespective  of 
whether  or  not  the  proceeds  of  the  bonds  were  sufficient  for  that  purpose. 

Where  the  contract  made  by  the  commissioners  is  much  broader  than  they  had 
authority  to  make,  a  complaint  alleging  that  the  contract  has  not  been  per- 
formed by  the  town  does  not  state  a  cause  of  action  against  it. 

Appeal  bj  the  defendant,  The  Town  of  Indian  Lake,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiffs, entered  in  the  office  of  the  clerk  of  the  county  of  Saratoga  on 
the  4th  day  of  March,  1903,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Fulton  Special  Term,  overruling  the  defendant's 
demurrer  to  the  plaintiffs'  complaint. 

J.  A.  Kellogg  J  for  the  appellant. 

J.  W.  AtkinsoThy  for  the  respondents. 

Parker,  P.  J. : 

This  is  an  action  brought  against  the  Town  of  Indian  Lake  to 
recover  damages  for  the  alleged  breach  of  a  contract,  claimed  to 
have  been  entered  into  between  the  plaintiffs  and  the  town  through 
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its  alleged  agents,  the  "  Water  Commissioners  of  the  Water  District 
of  Blae  Mountain  Lake  "  for  the  constraction  of  a  water  system  in 
said  town.  The  damages  claimed  are  unliquidated.  Three  causes 
of  action  are  claimed  in  the  complaint,  although  there  is,  in  fact, 
but  one  cause  of  action  set  forth  therein,  viz.,  the  breach  of  the 
contract  which  it  is  claimed  the  defending  town  entered  into  and 
damages  resulting  therefrom. 

A  demurrer  was  interposed  to  the  complaint  and  to  each  cause 
of  action  therein  set  forth,  on  the  ground  that  it  does  not  state  facts 
sufScient  to  constitute  a  cause  of  action.  At  the  Trial  Term  such 
demurrer  was  overruled  and  judgment  thereon  entered  against  the 
defendant,  and  from  such  judgment  this  appeal  is  taken. 

In  Colby  v.  Town  of  Day  (75  App.  Div,  211)  this  court  held 
that  an  action  could  not  be  maintained  against  a  town  for  an 
unliquidated  claim  arising  from  a  breach  of  a  contract ;  and  I  am 
unable  to  discover  any  feature  in  this  case  which  distinguishes  it 
from  that  one. 

Concede  that  the  water  commissioners  are  the  officers  of  the 
town,  and  that  they  might  lawfully  contract  on  behalf  of  the 
town,  yet  the  breach  of  such  a  contract  does  not  give  a  cause  of 
action  against  the  town  upon  which  the  court  could  render  a  judg- 
ment. The  plaintiffs'  right  to  recover  in  this  action  against  the 
town,  on  the  facts  stated  in  the  complaint,  was  raised  by  the 
demarrer,  and,  therefore,  on  the  authority  of  the  case  above  cited, 
the  demurrer  should  have  been  sustained  and  the  complaint  should 
have  been  dismissed. 

Bat  further  than  this,  the  act  under  which  these  water  commis- 
sioners became  officers  of  the  town,  if  they  did  become  such,  to  wit, 
chapter  451  of  the  Laws  of  1900,  provides  the  method  by  which 
the  money  was  to  be  procured  to  pay  the  plaintiffs  for  their  work 
under  the  contract,  and  also  the  part  which  the  town  was  to  take  in 
procuring  it.  It  seems  to  me  that  such  commissioners  had  no 
authority  to  bind  the  town  to  any  greater  obligation  than  was 
imposed  upon  it  by  such  act.  Clearly  it  was  not  intended  that  the 
town  was  to  raise  money  for  the  purpose  of  meeting  semi-monthly 
payments  to  the  plidntiffs  as  the  work  progressed,  by  taxation  or 
from  any  source  other  than  by  the  issuing  of  the  bonds  provided 
for  by  such  act,  and  I  do  not  understand  wherein  the  commissioners 
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obtained  any  authority  to  contract  for  the  town  that  it  would  do  so. 
They  might  contract  with  the  plaintiffs,  for  and  on  behalf  of  the 
town,  that  it  would  issue  the  bonds  provided  for  in  the  statute,  and 
would,  to  tlie  best  of  its  ability,  negotiate  them  upon  the  terms 
therein  required ;  and  that  the  money  obtained  from  the  sale  thereof 
should  be  applied  to  paying  for  their  work  ;  and  they  might  further 
agree  that,  if  so  obtained,  they  should  be  paid  every  two  weeks  at 
the  rate  provided  for  in  the  contract  before  us,  but  they  had  no 
authority  to  bind  the  town  to  an  absolute  payment  at  the  times  and 
in  the  amounts  tlierein  specified.  I  know  of  no  general  law  that 
would  authorize  any  of  its  officers  to  make  such  a  contract  for  it, 
and  I  can  discover  nothing  in  the  act  in  question  which  gave  them 
such  authority. 

The  complaint  proceeds  upon  the  theory  that  the  town  was  liable 
to  perform  the  contract  which  the  commissioners  made.  That  con- 
tract was  much  broader  than  they  had  authority  to  make.  Hence 
an  averment  that  it  has  not  been  performed  by  the  town  does  not 
show  a  cause  of  action  against  the  town.  As  made  by  the  commis- 
sioners, the  town  was  under  no  obligation  to  perform  it. 

If  the  complaint  had  alleged  that  the  town  refused  to  issue  and 
negotiate  the  bonds,  or  that  having  sold  them  and  collected  the 
money  thereon,  it  had  refused  to  apply  it  to  the  payment  of  the 
amount  due  on  their  contract,  as  by  its  terms  it  had  through  its  offi- 
cers agreed  to  do,  then  it  might  be  considei*ed  that  it  had  broken  a 
contract  that  the  commissioners  were  authorized  to  make  for  it. 
But  no  such  action  on  its  part  is  averred,  nor  is  there  any  statement 
or  suggestion  in  the  complaint  as  to  why  the  payments  were  not 
made.  For  aught  that  appears  the  town  may  have  issued  the  bonds 
and  diligently  attempted  to  sell  them,  and  may  not  have  been  able 
to  do  so  under  the  terms  imposed  by  the  statute.  For  this  reason 
it  may  have  been  unable  to  raise  the  money,  and,  therefore,  the 
payments  were  not  made.  If  such  were  the  facts  the  town  had 
fully  performed  its  obligation  under  the  statute,  and  the  commission- 
ers could  not  contract  that  it  would  do  more. 

Therefore  it  is  apparent  that  the  facts  stated  in  the  complaint  do 
not  show  that  the  town  has  neglected  to  perform  any  contract  for 
which  it  is  liable,  or  that  it  has  not  fully  performed  every  obligation 
imposed  upon  it  by  the  statute. 
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For  this  further  reason  the  demurrer  should  have  been  sustained, 
and  the  plaintiffs  should  have  been  allowed  to  amend  their  complaint. 

But,  inasmuch  as  in  no  event  could  an  action  be  maintained 
against  the  town,  the  complaint  should  be  dismissed,  with  costs. 

All  concurred  ;  Smith,  J.,  in  result. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with 


The  People  of  the  State  of  New  York  ex  rel.  William  N. 
Courtney,,  Respondent,  v,  George  Unger  and  Others,  Acting 
Board  of  Inspectors  and  Canvassers  of  the  Town  of  Arietta, 
Hamilton  County,  N.  Y.,  and  Oscar  L.  Howland,  Town  Clerk 
of  said  Town  of  Arietta,  Appellants.     (No.  1.) 

Mandamtu — an  order  to  thow  cause  rehiring  the  production  of  a  bciUot  btfore  the 
court,  and  its  examination  by  the  court ,  without  objection  made  —  it  presents  only 
a  question  of  law  — failure  to  produce  the  baUot  on  appeal  from  an  order  directing 
that  the  ballot  be  counted. 

An  order  to  show  cause  why  a  peremptory  writ  of  mandamus  should  not  be 
granted,  requiring  a  board  of  town  canvassers  to  count  a  ballot  which  they  had 
rejected  as  void,  contained  a  clause  directing  the  ballot  box  to  be  produced 
before  the  court  at  which  the  order  to  show  cause  was  returnable.  Upon  the 
return  day  the  Justice  opened  the  ballot  box  and  examined  the  ballots,  and 
thereupon  made  an  order  directing  the  board  of  canvassers  to  reconvene  and 
count  the  ballot  in  question. 

No  motion  was  made  to  strike  out  the  clause  contained  in  the  order  to  show 
cause  directing  the  ballot  box  to  be  produced  before  the  Special  Term,  nor  was 
any  objection  made  upon  the  argument  of  the  motion  to  the  action  of  the 
judge  in  inspecting  the  ballot. 

Upon  an  appeal  from  the  order  directing  the  ballot  to  be  counted,  it  was 

Held,  that,  as  the  ballot  in  question  was  before  the  court  at  Special  Term,  all 
questions  of  fact  upon  the  affidavits  as  to  what  was  the  form  of  the  ballot 
were  immaterial  and  did  not  raise  an  issue  requiring  the  granting  of  an  alter- 
native writ,  the  only  question  being  one  of  law  as  to  what  were  the  rights  of 
the  parties  in  regard  to  the  ballot  before  the  court; 

That,  as  the  ballot  in  question  or  a  copy  thereof  had  not  been  produced  before 
the  Appellate  Division,  that  court  was  powerless  to  determine  whether  or  not 
the  judge  at  Special  Term  properly  decided  that  the  ballot  was  valid,  and  that 
the  appeal  should,  for  this  reason,  be  dismissed. 

Parker,  p.  j.,  dissented. 
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Appeal  by  the  defendants,  George  Unger  and  others,  acting 
board  of  inspectors  and  canvassers  of  the  town  of  Arietta,  Hamil- 
ton county,  N.  Y.,  and  another,  from  so  much  of  an  order  of  the 
Supreme  Court,  made  at  the  St.  Lawrence  Special  Term  and  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  Hamilton  on  the  9th 
day  of  April,  1901,  as  directs  that  a  peremptory  writ  of  mandamus 
issue  to  compel  the  said  board  of  inspectors  and  canvassers  to 
recount  the  votes  cast  at  a  certain  election  and  upon  such  recount  to 
recount  the  votes  upon  an  original  count. 

Evfffene  D.  Scrihnerj  for  the  appellants. 

Frank  L.  Anderson  and  Andrew  J.  NeUia^  for  the  respondent. 

SMriH,  J. : 

Upon  the  canvass  of  the  votes  cast  at  a  town  meeting  in  the  town 
of  Arietta  on  March  19,  1901,  the  board  of  canvassers  rejected  one 
vote  as  being  void,  and  indorsed  the  same  "  Marked  for  identifica- 
tion." This  application  was  made  for  a  peremptory  writ  of  nian- 
damus  compelling  the  board  to  count  the  said  ballot.  In  the  order 
to  show  cause  why  the  peremptory  writ  should  not  be  granted,  the 
justice  granting  the  same  directed  the  ballot  box  to  be  presented  to 
the  court  at  which  the  said  order  was  returnable.  Upon  the  return 
of  the  order  the  justice  opened  the  ballot  box  and  examined  the 
ballots,  and  thereupon  made  the  order  directing  tlie  board  to  recon- 
vene and  count  the  said  ballot.  From  this  order  this  appeal  is 
taken. 

The  power  of  the  judge  at  Special  Term,  upon  the  hearing  of 
this  motion,  to  open  the  ballot  box  and  inspect  the  ballots  cannot 
here  be  challenged.  The  order  directing  that  the  ballot  box  be 
produced  for  opening  having  been  included  in  the  order  to  show 
cause,  and  no  motion  having  been  made  to  strike  this  provision 
therefrom,  the  question  is  not  here  for  review.  Nor  does  it  appear 
that  upon  the  argument  of  the  motion  any  objection  was  made  that 
the  judge  at  Special  Term  make  inspection  of  the  ballot. 

The  ballot  then  being  before  the  court  all  questions  of  fact  upon 
the  affidavits  as  to  what  was  the  form  of  the  ballot  are  immaterial 
and  do  not  raise  an  issue  which  requires  the  granting  of  an  alterna- 
tive writ.     The  question  then  was  a  question  of  law,  as  to  what 
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were  the  rights  of  the  parties  upon  the  ballot  which  was  before  the 
court.  K  this  question  had  been  improperly  decided  by  the  learned 
judge  at  Special  Term,  this  conrt  would  have  the  power,  upon  this 
appeal,  to  review  his  decision;  but  we  are  confronted  with  the 
difficulty  that  the  ballot  has  not  been  produced  before  us,  nor  have 
we  any  copy  thereof  from  which  we  can  determine  whether  or  not 
the  judge  properly  decided  that  this  ballot  was  valid.  If  we  assume 
for  the  argument  that  a  ballot  so  marked  as  to  be  void  should  not 
be  counted,  although  indorsed  "  Marked  for  identification,"  we  are 
required  upon  this  appeal  to  assume  in  support  of  the  order  appealed 
from  that  the  ballot  was  not  so  marked  as  to  be  void  in  the  absence 
of  the  ballot  itself  or  of  a  copy  thereof.  As  we  are  unable  then 
from  the  lack  of  a  proper  record  to  consider  this  appeal  upon  its 
merits,  the  appeal  itself  should  be  dismissed,  with  ten  dollars  costs 
and  disbursements. 

All  concurred,  except  Pabkeb,  P.  J.,  dissenting. 

Appeal  dismissed,  with  ten  dollars  costs  and  disbursements. 


Thb  Pbople  of  the  State  of  New  York  ex  rel.  William  N. 
Courtney,  Respondent,  v.  Geoeob  Ungbb  and  Others,  Acting 
Board  of  Inspectors  and  Canvassers  of  the  Town  of  Arietta, 
Hamilton  County,  N.  Y.,  and  Oscab  L.  Howland,  Town  Clerk 
of  said  Town  of  Arietta,  Appellants.     (No.  2.) 

Mandamui — where,  after  a  board  of  eanwueers  has  been  directed  to  count  a  baUot, 
an  opposing  candidate  obtains  an  alternative  writ  directing  that  it  reject  the  ballot, 
the  board  is  not  entitled  to  appeal  from  an  order  setting  aside  such  alterncUive 
writ. 

In  a  proceeding  Instituted  on  the  relation  of  one  William  N.  Courtney,  a  peremp- 
torj  writ  of  mandamus  was  issued  directing  the  board  of  canvassers  of  the 
town  to  reconvene  and  count  as  valid  a  baUot  which  they  had  previously 
rejected  as  void.  After  the  board  of  canvassers  had  obeyed  the  command  of 
the  writ,  one  Foote,  who  was  a  candidate  for  office  at  the  election  In  question 
and  who  had  not  been  made  a  party  to  the  prior  proceeding,  instituted  a  pro- 
ceeding entitled  in  the  same  manner  as  the  previous  proceeding  to  procure  a 
writ  of  mandamus  requiring  the  board  of  canvassers  to  again  reconvene  and 
reject  the  ballot  in  question.    An  alternative  writ  of  mandamus  was  there- 
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upon  issued,  pursuant  to  which  the  board  of  canvassers  again  reconvened  and 
rejected  the  ballot. 

Courtney,  the  relator  in  the  previous  proceeding,  then  obtained  an  order  setting 
aside  the  alternative  writ  issued  in  the  second  proceeding  and  all  proceedings 
tbercuuder.  The  board  of  canvassers  appealed  from  the  last-mentioned  order, 
but  Foote  did  not. 

Held,  tliat  the  board  of  canvassers  were  bound  by  the  determination  in  the  pro- 
ceeding first  instituted  and  were  not  aggrieved  by  the  order  appealed  from. 

Qucgre,  whether  Foote  had  a  right  to  the  alternative  writ  of  mandamus. 

Parker,  P.  J.,  dissented. 

Appeal  by  the  defendants,  George  Unger  and  others,  acting 
board  of  inspectors  and  canvassers  of  the  town  of  Arietta,  Hamil- 
ton county,  N.  Y.,  and  another,  from  an  order  of  the  Supreme 
Court,  made  at  the  St.  Lawrence  Special  Term  and  entered  in  the 
offices  of  the  clerks  of  the  counties  of  Fulton  and  Hamilton  on  the 
21st  day  of  May,  1901,  vacating  and  getting  aside  an  alternative 
writ  of  mandamus  theretofore  granted  herein  upon  the  application 
of  one  Lee  N.  Foote,  and  also  all  proceedings  of  the  said  board  of 
canvassers  thereunder. 

Eugene  D.  Scribner^  for  the  appellants. 

Frank  L.  Anderson  and  Andrew  J.  NeUis^  for  the  respondent. 

Smith,  J. : 

This  proceeding,  although  entitled  as  "  The  People  ex  rel.  William 
N.  Courtney"  seems  to  have  been  instituted  upon  the  relation  of 
one  Lee  N.  Foote  who  was  a  candidate  for  an  oflSce  at  the  town 
meeting  of  the  town  of  Arietta  held  upon  the  19th  day  of  March, 
1901.  The  petition  of  said  Foote  recites  the  application  for  the 
writ  of  mandamus  issued  in  a  proceeding  similarly  entitled,  an 
appeal  in  which  has  been  at  this  term  dismissed.  It  recites  that  the 
board  of  canvassers  in  pursuance  of  the  direction  in  the  said  per- 
emptory writ  of  mandamus  had  reconvened  and  recanvassed  the 
votes  and  liad  counted  the  votes  so  claimed  to  be  void ;  and  that 
the  petitioner  was  injured  thereby,  and  prayed  for  a  writ  of  man- 
damus requiring  the  said  board  to  again  reconvene  and  to  again  recan- 
vass  the  votes  and  reject  tlie  said  ballot.  Thereupon  an  alternative 
writ  was  issued  which  directed  the  said  board  of  canvassers  to  recon- 
vene and  recanvass  said  votes  and  reject  said  ballot  or  show  cause 
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at  a  time  thereafter  specified  why  the  same  should  not  be  done. 
Pursuant  to  that  alternative  writ,  the  said  board  again  reconvened, 
and  again  recanvassed  the  vote  and  rejected  the  said  ballot,  and 
declared  the  result  as  it  was  first  declared.  Thereupon  the  relator 
Courtney,  in  the  first  proceeding,  moved,  at  a  court  held  by  the  jus- 
tice granting  the  alternative  writ,  to  vacate  the  same  and  to  set 
aside  all  proceedings  had  thereunder.  This  motion  was  sent  before 
Mr.  Justice  Russell,  who  had  granted  the  peremptory  writ  of 
mandamus,  and  after  the  hearing  of  the  motion,  an  order  was  made 
setting  aside  the  alternative  writ  and  all  proceedings  had  thereunder. 
From  this  order  an  appeal  has  been  taken  by  the  board  of  canvassers. 
The  argument  of  the  appellants  is  that  Foote  was  not  a  party  to  the 
first  proceeding,  and  that  the  said  board  having  acted  and  having 
counted  said  ballot  and  declared  the  result  upon  such  recount,  he 
was  in  a  position  where  his  only  remedy  was  to  procure  tins  writ 
for  a  recount,  having  the  same  right  that  he  would  have  had  if  the 
original  count  had  been  the  same  as  that  made  in  pursuance  of  the 
peremptory  writ  of  mandamus.  We  do  not  deem  it  necessary  to 
discuss  what  the  remedy  of  Foote  would  have  been  for  what  he 
claimed  to  be  an  erroneous  canvass  made  pui*8uant  to  an  order  in  a 
proceeding  to  which  he  was  not  a  party.  It  would  seem  as  though 
this  proceeding  should  have  been  entitled  upon  the  relation  of 
Foote,  for  it  was  upon  his  relation  and  to  procure  relief  in  his  behalf 
that  the  proceeding  was  instituted.  Waiving  this  question,  how- 
ever, and  assuming  for  the  argument  tliat  Foote  had  a  right  to  this 
alternative  writ  of  mandamus,  he  has  not  appealed  from  the  order  of 
the  Special  Term.  The  parties  appealing  here  are  the  board  of  can- 
vassers who  were  parties  to  the  peremptory  mandamus  in  the  pro- 
ceeding cognate  hereto.  They  are  bound  by  the  determination  in 
that  proceeding  and  have  no  grievance  here  to  present  to  an  appel- 
late court.  The  appeal,  therefore,  should  be  dismissed,  with  ten 
dollars  costs  and  disbursements. 

All  concurred,  except  Parker,  P.  J.,  dissenting. 

Appeal  dismissed,  with  ten  dollars  costs  and  disbursements. 
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William  Rookbfelleb,  Appellant,  v.  Oliyeb  Lamora,  Respondent 

Pritate  park — what  mint  be  done  to  create  one — pou)er  of  the  LeguiUUure  aver 
fishing  in  nonnavigcMeatreame  —  its  right  to  make  hunting  and  fieliing  in  priwite 
parke  a  miedemeanor  and  impose  exemplary  damages  —  effect  of  the  stocking  €f 
such  streams  by  the  State  as  regards  the  right  of  the  public  to  fish  therein  —  can- 
sent  of  the  owners  necessary  —  limitation  on  the  right  of  the  State  to  canfer  special 
fUhing  privileges  in  public  waters. 

The  State  of  New  Tork,  through  the  Legislature  thereof,  may  exercise  the  same 
power  which,  previous  to  the  Revolution,  could  have  heen  exercised  by  the 
King  of  Great  Britain  alone  or  by  him  in  conjunction  with  Parliament,  sub- 
ject only  to  the  restrictions  which  have  been  imposed  by  the  New  York  State 
Constitution  and  the  United  States  Constitution. 

The  proprietors  of  the  soil  through  which  non-navigable  streams  flow  have, 
independent  of  statute,  the  exclusive  right  of  fishing  therein. 

Section  212  of  the  Fisheries,  Game  and  Forest  Law  (Laws  of  1892,  chap.  488,  as  amd 
by  Laws  of  1806,  chap.  819)  provides:  **  A  person  owning  or  having  the  exclu- 
sive right  to  shoot,  hunt  or  fish  on  lands,  or  lands  and  water,  desiring  to  devote 
such  lands  or  lands  and  water  to  the  propagation  or  protection  of  fish,  birds 
or  game  shall  publish  in  a  newspaper,  printed  in  the  county  within  which  such 
land  or  lands  and  water  are  situate,  a  notice,  once  a  week,  for  a  term  not  leas 
than  four  weeks  in  the  county  where  the  lands  so  described  are  situated,  sub* 
stantially  describing  the  same  and  containing  a  clause  declaring  that  such  land 
or  lands  and  water  will  be  used  as  a  private  park  for  the  purpose  of  propagating 
and  protecting  fish,  birds  and  game.  Provided,  however,  that  all  waters  here- 
tofore stocked  by  the  State  or  which  may  hereafter  be  stocked  by  the  State 
from  any  of  the  hatcheries,  hatching  stations,  or  by  fish  furnished  at  the 
expense  of  the  State,  shall  be  and  remain  open  to  the  public  to  fish  therein  the 
same  as  though  the  private  park  law  had  never  existed.  But  nothing  herein 
contained  shall  be  construed  as  affecting  any  rights  now  existing  of  persons 
owning  lands  or  holding  leases  of  private  grounds,  waters  or  parks  prior  to  the 
passage  of  this  act." 

BiUd,  that  the  stocking  by  the  State  of  streams  and  waters,  the  beds  of  which 
and  the  adjacent  lands  are  owned  by  an  individual  or  corporation,  does  not 
confer  upon  the  public  the  right  to  fish  therein  as  against  one  who  has  com- 
plied with  the  statute  in  establishing  a  private  park  unless  such  stocking  was 
done  with  the  consent  of  the  owner  or  of  one  having  a  right  of  fishery  in  the 
stream; 

That,  even  if  the  stocking  was  done  with  the  consent  of  such  parties,  only  the 
particular  stream,  lake  or  pond  thus  stocked,  and  not  the  streams  to  which  it 
may  be  tributary,  is  thus  made  public; 

That  the  stocking  of  a  stream  by  the  State  and  the*  upper  or  lower  riparian 
owners  does  not  have  the  effect  of  opening  to  the  public  that  part  of  the 
stream  situated  on  lands  of  an  owner  who  has  not  consented  to  such  dedication; 
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That,  in  order  to  constitute  a  private  park  within  the  meaning  of  the  section,  it 
18  not  necessary  to  prove  that  fish  and  game  are  actually  bred  and  propagated 
therein;  it  is  sufficient  to  show  that  they  are  afforded  therein  a  degree  of  pro- 
tection which  allows  natural  propagation; 

That  it  was  competent  for  the  Legislature,  by  section  215  of  the  Fisheries,  Game 
and  Forest  Law,  as  amended  by  section  208  of  the  Forest,  Fish  and  Gkune  Law, 
to  make  fishing  and  hunting  upon  private  parks,  in  violation  of  the  statute,  a 
misdemeanor,  and  to  allow  a  recovery  of  exemplary  damages  therefor. 

S$mbU,  that  although  the  State  of  New  York  has  power  to  regulate  the  right  of 
fishing  in  the  public  waters  of  the  State,  a  grant  by  it  to  any  individual  or 
association  of  the  exclusive  right  to  fish  in  any  of  such  waters  would  be  in 
the  nature  of  an  exclusive  privilege  or  franchise  and  would,  therefore,  be 
prohibited  by  section  18  of  article  8  of  the  Constitution. 


Appeal  by  the  plaintiff,  William  Rockefeller,  from  a  judgment 
of  the  County  Court  of  Franklin  county  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Franklin  on  the 
2d  day  of  January,  1903,  upon  a  nonsuit  granted  by  the  court  after 
a  trial  before  the  court  and  a  jury,  and  also  from  an  order  bearing 
date  the  16th  day  of  December,  1902,  denying  the  plaintifiPs  motion 
for  a  new  trial  made  upon  the  minutes. 

John  P.  KeUaSy  for  the  appellant. 

Saunders  <&  Saunders^  for  the  respondent. 

Houghton,  J. : 

The  plaintiff  is  the  owner  of  about  60,000  acres  of  Adirondack 
forest  lands,  being  the  greater  portion  of  townships  16  and  17  in 
great  tract  No.  1  of  Macomb's  purchase  in  the  southern  part  of 
Franklin  county. 

The  St.  Eegis  river,  which  flows  northwesterly  into  the  St.  Law- 
rence, has  its  source,  in  three  branches,  in  this  vicinity.  What  is 
termed  the  Middle  branch  rises  in  the  St.  Begis  lakes,  situate  in 
township  18,  which  joins  township  17  on  the  east,  and  flows  for 
several  miles  through  the  plaintiff's  lands.  On  the  easterly  side  of 
township  17  is  a  considerable  body  of  water  known  as  Fallensby 
Junior  pond.  Its  inlet  is  from  Slush  pond  situate  on  the  westerly 
borders  of  township  18,  and  its  outlet  empties  into  the  Middle  branch 
of  the  St.  Regis  river  on  plaintiff's  land.  In  the  southwest  part  of 
the  township  is  a  pond  known  as  Bay  pond,  the  outlet  of  which 
flows  into  the  West  branch  of  the  St.  Regis  river,  which  does  not 
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join  the  Middle  branch  for  many  miles  after  leaving  the  territory 
owned  by  the  plaintiff.  In  the  northeast  part  is  located  Qnebec 
pond,  the  outlet  being  Quebec  brook,  which  flows  northerly  off  the 
lands  of  plaintiff,  and  eventually  joins  the  Middle  branch  a  consider- 
able distance  beyond  the  borders  of  his  tract.  A  small  tributary 
known  as  McOollom's  brook,  rising  on  another  township,  empties 
into  Quebec  brook  just  south  of  the  north  line  of  township  17. 

The  plaintiff  completed  the  acquisition  of  his  lands  in  the  spring 
of  1899,  and  immediately  began  the  establishment  of  them  as  a 
private  park  for  the  protection  or  propagation  of  fish,  birds  and 
game,  by  the  publishing  and  posting  of  the  notices  provided  by 
article  9  of  the  Fisheries,  Game  and  Forest  Law  (Laws  of  1892, 
chap.  488,  as  amd.  by  Laws  of  1895,  chaps.  395  and  974,  and  Laws 
of  1896,  chap.  319).  Since  that  time  the  entire  tract,  except 
about  twenty-five  acres  cleared  for  a  camp  near  Bay  pond,  has  been 
devoted  to  the  uses  of  a  fish  and  game  pi-eserve.  The  plaintiff 
engaged,  and  has  kept  employed,  men  to  look  after  his  lands  and 
to  preserve  them  from  trespass.  English  deer  were  imported  and 
turned  loose  amongst  the  native  deer,  both  of  which  have  been 
fed  during  the  winter  when  occasion  required.  Fish,  birds  and  deer 
have  largely  increased  since  the  establishment  of  the  park. 

In  April  and  May,  1902,  the  defendant,  on  three  several  occasions, 
entered  upon  the  plaintiff's  lands  and  fished  in  the  Middle  branch 
of  the  St.  Regis  river.  He  knew  of  the  published  and  posted 
notices,  and,  in  addition,  had  been  warned  by  the  plaintiff's  keepers 
not  to  fish  upon  the  plaintiff's  lands,  because  it  was  a  private  park. 
He  caught  and  carried  away  a  number  of  trout  on  each  occasion. 

The  plaintiff  thereupon  brought  action  in  Justice's  Court  against 
him  to  recover  the  penalty,  in  the  form  of  exemplary  damages,  pre- 
scribed in  section  203  of  the  Forest,  Fish  and  Game  Law.*  The 
defendant  justified  his  trespass  on  the  ground  that  the  waters  on  and 
running  through  the  plaintiff's  lands  and  pretended  park  had  been 
stocked  with  fish  by  the  State,  and  that,  hence,  the  plaintiff  had  no 
right  of  action  for  the  penalty  in  the  form  of  exemplary  damages 
against  a  citizen  fishing  in  such  waters. 

That  action  resulted  in  a  judgment  for  the  defendant,  and  the 
plaintiff  appealed  to  the  County  Court  of  Franklin  county  for  a 

*  Laws  of  1900,  chap.  20,  §  208,  as  amd.  by  Laws  of  1901,  chap.  548.--  [Rkp. 
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new  trial,  which  resulted  in  a  direction  of  a  verdict  for  the  defend- 
ant at  the  close  of  the  evidence,  and  it  is  from  that  judgment  that  the 
pluntiff  appeals.  On  that  trial  the  plaintifE  established  the  facts 
hereinbefore  stated,  and  the  defendant  sought  to  prove  the  stocking 
of  the  waters  by  the  State  in  justification  of  his  acts. 

Errors  were  committed  on  the  trial  in  the  admission  of  unproved 
documents  and  letters,  but  this  court  puts  its  decision  on  broader 
grounds.  The  vast  sums  of  money  expended  by  individuals  and 
clubs  in  establishing  and  preserving  private  parks  in  the  Adiron- 
dacks,  and  the  great  interest  which  the  citizens  of  the  State  have  in 
their  rights  to  the  pursuit  of  pleasure  and  health  in  that  region, 
demand  from  the  court  a  broad  interpretation  of  the  law. 

The  provision  of  the  Fisheries,  Game  and  Forest  Law  with  respect 
to  establishing  private  parks,  in  force  in  1899,  contained  in  section 
212  the  following  limitation  :  "  Provided,  however,  that  all  waters 
heretofore  stocked  by  the  State,  or  which  may  hereafter  be  stocked 
by  the  State  from  any  of  the  hatcheries,  hatching  stations,  or  by 
fish  furnished  at  the  expense  of  the  State,  shall  be  and  remain  open 
to  the  public  to  fish  therein  the  same  as  though  the  private  park 
law  had  never  existed.  But  nothing  herein  contained  shall  be  con- 
strued as  affecting  any  rights  now  existing  of  persons  owning  lands 
or  holding  leases  of  private  grounds,  waters  or  parks  prior  to  the 
passage  of  tliis  act." 

For  the  purposes  of  the  discussion  of  the  case  it  will  be  assumed 
that  the  defendant  proved  that  the  witness  D wight,  between  the  years 
1891  and  1894,  not  being  the  owner  of  the  lands  or  having  any  fish- 
ing rights  in  the  streams,  and  without  the  consent  of  the  owners, 
stocked  the  inlet  of  Fallensby  Junior  pond  with  speckled  trout  fry 
procured  by  him  from  the  State  hatchery  and  hatched  at  the  State's 
expense ;  and  that  he  also  stocked,  in  the  same  manner,  with  lake 
trout  and  speckled  trout  fry,  the  inlet  of  Bay  pond,  and  that  such 
fish  were  furnished  by  the  State  Fish  and  Game  Commission,  on  his 
request,  they  knowing  where  they  were  to  be  placed.  Also  that  the 
witness  McKeil  stocked,  before  1899,  McCollom's  brook  with 
speckled  trout  fry,  under  tlie  same  circumstances  and  under  the 
same  conditions. 

This  state  of  facts  did  not,  we  think,  justify  the  defendant  in  his 
trespass,  nor  authorize  the  court  to  direct  a  verdict  in  his  favor. 
App.  Div.— Vol.  LXXXV.        17 
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It  will  throw  light  on  what  the  Legislature  could  do  and  intended 
to  do  in  the  passage  of  the  parking  law  to  investigate  the  right  of 
the  individual  owners  of  the  land  and  the  people  at  large. 

As  early  as  the  Year  Books  it  was  the  common  law  of  England 
that  a  right  to  take  fish  belonged  so  essentially  to  the  right  of  soil 
in  streams  where  the  tide  did  not  ebb  and  flow,  that  if  the  riparian 
proprietor  owned  upon  both  sides  of  the  stream  no  one  but  himself 
might  come  within  the  limits  of  his  land  and  take  fish  therefrom. 
And  the  same  rule  applied  so  far  as  his  land  extended,  to  wit,  to  the 
thread  of  the  stream  where  he  owned  only  upon  one  side.  Within 
the^e  limits  his  right  of  fishery  was  held  to  be  sole  and  exclu- 
sive. (Wash.  Ease.  &  Serv.  411.)  The  right  to  hawk,  hunt, 
fish  and  fowl  was  held  to  be  such  an  interest  in  land  that  if  it 
was  intended  to  be  more  than  a  present  personal  privilege  it  must 
be  evidenced  by  a  grant.  (  Wickham  v.  Hawker ^  7  M.  &  W.  63.) 
And  this  interest  thus  acquired  was  such  that  the  owner  of  the 
fishery  upon  the  land  of  another  might  maintain  action  for  trespass. 
{Holford  V.  BaUey,  13  Ad.  &  El.  [N.  S.]  425.) 

The  soil  of  navigable  tidal  rivers,  so  far  as  the  tide  ebbs  and  flows, 
was  prima  facie  in  the  crown,  and  the  right  of  fishery  therein  was. 
prima  facie  in  the  public.  But  the  right  to  exclude  the  public 
therefrom  and  to  create  a  several  fishery  without  grant  of  the  land 
existed  in  the  crown  and  might  lawfully  have  been  exercised  by  tha 
crown  before  Magna  Charta  and  could  be  made  the  subject  of  a 
grant  by  the  crown  to  a  private  individual.  (MoLcomeon  v.  G*Dea^ 
10  H.  L.  Cas.  593.)  Notwithstanding  Magna  Charta  the  king  still 
retained  the  right  to  grant  the  soil  under  navigable  waters  and  with 
it  the  exclusive  right  of  fishery.  And  this  right  exercised  through 
the  colonial  governor  and  assembly  has  been  recognized  by  our 
courts  in  confirming  the  title  of  the  town  of  Brookhaven  and  other 
towns  on  Long  Island  to  the  exclusive  right  of  fishery  even  in  an 
arm  of  the  sea.  (Truetees  of  Brookhaveti  v.  Strong^  60  N.  Y.  56 ; 
Hand  v.  Newton^  92  id.  88 ;  Rogers  v.  Jonea^  1  Wend.  237 ; 
EoUns  V.  Ackerly^  91  N.  Y.  9S.) 

In  this  country  the  State  has  succeeded  to  all  the  rights  of  both 
crown  and  Parliament  in  navigable  waters  and  the  soil  under  them. 
In  England  Parliament  had  complete  control  over  all  the  navigable 
waters  within  the  kingdom.     It  could  regulate  navigation  upon 
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them  and  conld  authorize  exclusive  rights  and  privileges  of  navigar 
tion  and  fishing.    {Langdon  v.  Mayor,  98  N.  Y.  165.) 

The  State  through  its  Legislature  may  exercise  the  same  power 
which  previous  to  the  Revolution  could  have  been  exercised  by  the- 
king  alone  or  by  him  in  conjunction  with  Parliament,  subject  only 
to  those  restrictions  which  have  been  imposed  by  the  Constitutions^ 
of  the  State  and  of  the  United  States.  {Zansing  v.  Smithy  4: 
Wend.  9.) 

It  is  probable  that  section  18  of  article  3  of  the  Constitution 
would  prohibit  the  Legislature  from  granting  to  any  individual  or 
association  the  exclusive  right  of  fishery  in  any  of  the  navigable 
waters  of  the  State,  for  such  a  grant  would  be  in  the  nature  of  an 
exclusive  privilege  or  franchise.  (Slmgerland  v.  IntemationaZ 
Contracting  Co,,  43  App.  Div.  223.)  And  if  the  State  had  any 
title  to  the  fish,  birds  and  game  on  private  lands,  the  Legislature 
conld  not  give  away  that  title  to  an  individual  or  association  seeking 
to  park  a  particular  territory.  Doubtless  the  Legislature  had  some- 
thing of  this  in  mind  when  by  section  277  of  chapter  488  of  the 
Laws  of  1892  it  repealed  diapter  623  of  the  Laws  of  1887,  which 
provided  that  when  any  territory  should  be  dedicated  and  desig- 
nated as  a  private  park  all  fish,  birds  and  game  should  become  the 
property  of  the  owner  or  the  person  or  corporation  having  the  exclu- 
sive right  to  shoot,  hunt  or  fish  thereon.  But  such  a  grant  was  not 
a  necessity,  for  the  proprietors  of  the  soil  through  which  non-navi- 
gable streams  flow  have  the  exclusive  right  of  fishing. 

As  early  as  the  case  of  Hooker  v.  Curn/mings  (20  Johns.  90)  it 
was  held  that  in  all  rivers  of  the  State  not  navigable  in  the  sense 
that  the  tide  ebbs  and  flows  (except  the  Hudson  and  Mohawk  rivers, 
to  which  a  different  rule  has  been  applied  by  reason  of  the  terms  of 
the  grants),  the  proprietors  of  the  soil  through  which  a  stream  flows 
have  the  exclusive  right  of  fishing  therein,  applying  the  rules  of  the 
common  law  of  England  to  their  full  extent  in  that  regard.  This 
case  has  been  often  cited  with  approval,  and  has  become  one  of  the 
leading  cases  illustrating  the  rights  of  riparian  owners. 

In  Chenango  Bridge  Co.  v.  Paige  (83  N.  Y.  178)  the  doctrine  is 
reiterated  that  the  bed  and  banks  of  a  fresh  water  river  where  the 
tide  does  not  ebb  and  flow  are  the  property  of  the  riparian  proprietor, 
who  may  use  the  land  or  water  of  the  river  in  any  way  not  inconsist- 
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^ent  with  the  easements  of  the  public  for  passage  as  on  a  public 
Jiighway. 

In  Smith  v.  City  of  RochesUr  (92  N.  T.  485)  it  is  said  that  the 
Legislature  has  no  more  power  over  fresh  water  streams  of  this 
character  tlian  over  other  private  property,  except  for  the  purpose 
of  regulating,  preserving  and  protecting  the  public  easements. 

In  the  present  case  there  is  no  claim  that  the  Middle  branch  of 
the  St.  Regis  river  is  navigable  for  any  purpose  or  in  any  sense. 
The  plaintiff  is  the  owner  of  the  soil  on  both  sides  of  the  stream, 
and  of  its  bed,  as  well  as  of  the  various  ponds  and  streams  which 
are  claimed  to  have  been  stocked  with  fish  from  the  State  hatcheries. 

Further  citation  of  authority  and  illustration  that  when  tlie  plain- 
tiff became  the  purchaser  of  the  land  and  the  beds  of  the  streams  and 
ponds,  \\^  prima  fade  had  the  exclusive  right  of  fishery  therein,  is 
futile  and  unnecessary. 

What,  then,  was  the  intent  of  the  Legislature  in  enacting  the 
parking  law  ?  Clearly,  we  think,  only  to  give  one  complying  with 
its  terms  protection  to  his  private  rights  and  the  right  to  recover  a 
penalty  in  the  form  of  exemplary  damages  in  addition  to  the  actual 
damage  sustained  by  trespass. 

Article  9  of  chapter  488  of  the  Laws  of  1892,  as  amended  by 
chapter  974  of  the  Laws  of  1895  and  chapter  319  of  the  Laws  of 
1896,  being  the  law  in  force  when  the  plaintiff  established  his  park, 
provided  as  follows : 

"  §  212.  Laying  out  grounds  for  private  parks. —  A  person  own- 
ing or  having  the  exclusive  right  to  shoot,  hunt  or  fish  on  lands,  or 
lands  and  water,  desiring  to  devote  such  lands  or  lands  and  water, 
to  the  propagation  or  protection  of  fish,  birds  or  game  shall  publish 
in  a  newspaper  printed  in  the  county  within  which  such  land  or 
lands  and  water  are  situate  a  notice,  once  a  week,  for  a  term  not  less 
than  four  weeks  in  the  county  where  the  lands  so  described  are  situ- 
ated, substantially  describing  the  same  and  containing  a  clause 
declaring  that  such  land  or  lands  and  water  will  be  used  as  a  private 
park  for  the  purpose  of  propagating  and  protecting  fish,  birds  and 
game.  Provided,  however,  that  all  waters  heretofore  stocked  by 
the  State  or  which  may  hereafter  be  stocked  by  the  State  from  any 
of  the  hatcheries,  hatching  stations,  or  by  fish  furnished  at  the 
expense  of  the  State,  shall  be  and  remain  open  to  the  public  to  fish 
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therein  the  same  as  though  the  private  park  law  had  never  existed. 
Bat  nothing  herein  contained  shall  be  construed  as  afiEecting  any  rights 
now  existing  of  persons  owning  lands  or  holding  leases  of  private 
grounds,  waters  or  parks  prior  to  the  passage  of  this  act." 

Other  sections  of  the  article  provided  the  kind  of  notices  and 
manner  of  posting  upon  the  land,  and  then  followed  section  215, 
which  provided  as  follows  : 

"§215.  Fish  or  game  so  protected  not  to  be  interfered  with. — 
Upon  compliance  with  the  foregoing  provisions  for  preventing  tres- 
passing or  for  devoting  lands  to  propagation  of  fish,  birds  and  game, 
no  person  shall  disturb  or  interfere  in  any  way  with  the  fish  or  wild 
birds  or  wild  animals  while  on  the  premises  so  protected,  except 
with  the  consent  of  the  owner  or  person  having  the  exchisive  right 
to  shoot,  hunt  or  fish  thereon.  Whoever  shall  violate  or  attempt 
to  violate  the  provisions  of  this  section  shall  be  deemed  guilty  of 
misdemeanor,  and  shall,  in  addition  thereto,  be  subject  to  exemplary 
damages  in  an  amount  not  less  than  fifteen  dollars,  nor  more  than 
twenty-five  dollars,  in  addition  to  the  actual  damages  sustained  by 
the  owner  or  lessee." 

The  act  did  not  purport  to  give  the  owners  of  the  lands  and 
streams  the  right  to  fish  and  hunt  on  their  own  premises.  They 
had  that  already,  and  they  had  the  common-law  action  for  trespass 
against  any  intruder.  It  is  not  questioned  but  what  the  Legislature 
could  give  the  right  to  increased  damages  for  the  doing  of  certain 
acts,  if  it  saw  fit.  The  provision  for  treble  damages  for  cutting  and 
despoiling  trees  upon  the  lands  of  another,  and  for  forcible  entry 
and  detainer,  was  a  part  of  the  Revised  Statutes  before  the  enact- 
ment of  the  Code,  and  the  power  of  the  Legislature  in  that  regard 
has  never  been  doubted. 

It  may  be  said,  too,  that  the  Legislature  had  in  mind  some  public 
benefit  to  be  derived  from  the  establishment  and  preservation  of 
private  parks.  The  law  was  passed  at  the  beginning  of  the  agita- 
tion for  a  forest  preserve,  the  primary  object  of  which  was  to  pro- 
tect tlie  wild  lands  of  the  State  from  devastation  and  thereby  pre- 
serve the  waterways  of  the  State.  Game  preserves  could  be 
established  only  in  mountainous  regions,  and  the  protection  of  tim- 
ber is  a  necessity  to  their  continuance. 
There  was  saved  to  the  State,  to  remain  open  to  the  public,  all 
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waters  theretofore  stocked  by  the  State  or  by  fish  f umished  at  the 
expense  of  the  State,  or  which  might  thereafter  be  stocked,  and  it 
is  under  this  provision  that  the  defendant  attempts  to  justify  his 
trespass.  But  how  stocked  ?  The  Legislature  could  not  authorize 
the  State  Fish  Commissioners  to  enter  upon  a  man's  private  fishery, 
without  his  knowledge  and  consent,  and  deposit  therein  fish  hatched 
by  the  State,  and  thus  convert  his  property  to  public  use  and  destroy 
his  private  rights.  This  would  be  the  taking  of  private  property  for 
public  use  without  just  compensation.  One  might  own  a  tract  of 
thousands  of  acres,  practically  valueless  as  timber  land  or  for  agri- 
cultural purposes,  and  yet  of  very  great  value  for  the  establishment 
of  a  private  park.  The  defendant  contends  that  the  Legislature 
intended  to  provide  that  the  act  of  a  stranger,  in  conjunction  with 
the  determination  to  stock  of  the  Fish  and  Game  Commission,  in 
depositing  a  few  fish  hatched  at  the  State's  expense  in  one  of  the 
streams  on  lands  of  an  individual  or  corporation,  should  have  the 
effect  of  dedicating  to  the  public  an  entire  territory,  the  waters 
stocked  as  well  as  all  other  waters  on  the  lands,  and  that  the  owner 
and  his  grantees  would  be  thereafter  debarred  from  converting  it 
into  a  valuable  private  park.  This  would  be  a  more  complete 
destruction  of  riparian  rights  than  the  declaring  of  a  stream  a  pub- 
lic highway  for  the  floating  of  logs,  without  adequate  compensation, 
which  the  courts  have  uniformly  condemned.  {De  Camp  v.  Diw^ 
159  N.  Y.  436 ;  Brewster  v.  JRogers  Co.,  169  id.  73.)  The  owner 
of  a  stream  could  doubtless  dedicate  it  to  the  public  use,  as  he 
could  his  lands  to  a  public  highway,  but  this  imports  consent  on 
his  part  and  a  bargain  entered  into  between  him  and  the  public 
authorities. 

Nor  do  we  think  that  if  one  pond  or  stream  on  a  tract  of  land 
should  be  so  dedicated  to  the  public  by  the  owner  consenting  that  it 
be  stocked  by  the  State,  that  the  owner  would  thereby  dedicate  to 
the  public  all  the  other  separate  streams  and  ponds  which  might  be 
on  all  the  land  that  he  owned.  It  is  true  that  fish,  at  certain  seasons 
of  the  year,  pass  from  one  portion  of  the  stream  to  another.  Trout 
fry  placed  in  a  small  tributary,  as  they  obtain  greater  size  work  to 
the  main  stream,  and  so  up  that  stream,  and  may  never  go  back  to 
the  original  water  in  which  they  were  placed.  But  this  does  not 
constitute  a  stocking  of  the  main  stream.    The  language  of  the  stat^ 
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nte  is,  "  all  waters  heretofore  stocked."  In  common  parlance  the 
use  of  the  term  ^^  waters/'  as  applied  to  varions  lakes,  streams  and 
ponds  on  a  tract  of  land,  imports  a  designation  of  them  in  severalty, 
and  in  such  sense  we  think  the  term  is  nsed  in  the  statute.  Our 
interpretation  of  the  statute  is  that  the  stocking  of  streams  and 
waters,  the  beds  and  adjacent  lands  of  which  are  owned  by  an  indi- 
vidual or  corporation,  in  order  to  give  the  right  to  the  public  to  fish 
therein,  must  be  with  the  consent  of  the  owner  or  one  having  a 
right  of  fishery  therein,  and  that  only  the  particular  stream,  lake  or 
pond  thus  stocked  is  so  made  public,  and  that  such  stocking  does  not 
open  to  the  public  streams  to  which  they  may  be  tributary,  and  that 
this  stocking  of  such  a  stream  by  the  State  and  the  owners  above  or 
below,  does  not  have  the  effect  of  opening  to  the  public  that  part  of 
the  stream  situated  on  lands  of  an  owner  who  has  not  consented  to 
such  dedication,  and  that  the  public  is  not  permitted  to  follow  the 
migrations  of  the  fish  and  take  them  in  that  part  of  the  stream  on 
private  lands  without  the  owner's  consent. 

It  is  urged  that  the  various  laws  enacted  by  the  Legislature,  with 
respect  to  the  time  and  manner  of  taking  various  kinds  of  fish  and 
game,  are  inconsistent  with  this  interpretation  of  the  law. 

There  is  nothing  inconsistent  between  this  public  regulation  and 
the  rights  of  individual  owners.  The  power  resides  in  the  several 
States  to  regulate  and  control  the  right  of  fishing  in  the  public 
waters  within  their  respective  jurisdictions.  {La/wton  v.  Steele^  119 
K.  T.  234.)  Fish  and  game  are  migratory,  and  those  which  may 
now  be  on  private  lands  may  quickly  change  their  location  to  public 
lands  and  public  waters.  No  man  owns  wild  game  or  fish,  even 
though  they  be  on  his  land,  unless  he  has  reduced  them  to  his 
possession  by  capture.  If  they  wander  from  his  premises  to  those 
of  the  public  or  another,  he  may  not  complain  of  their  taking.  In 
public  waters  and  on  public  lands,  this  right  is  open  to  all  alike,  and 
no  individual  right  is  trespassed  upon  by  so  doing.  Fish,  especially, 
form  a  large  source  of  food  supply,  and  those  which  propagate  upon 
private  property  and  migrate  to  public  waters  may  constitute  a  con- 
siderable proportion.  That  they  may  not  be  disturbed  in  propaga- 
tion, the  regulation  of  the  manner  and  time  of  their  killing  is,  there- 
fore, a  proper  subject  of  legislative  action.  As  was  said  by  Chief 
Justice  Spekcxb  in  Hooker  v.   Cumminga  {supra) :    "  These  acts 
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prove  nothing ;  for  the  Legislature  have,  confessedly,  the  right  of 
regulating  the  taking  of  fish  in  private  rivers ;  and  do,  every  year, 
pass  laws  for  that  purpose,  as  to  rivers  not  navigable  in  any  sense 
and  which  are  unquestionably  private  property." 

We  have  not  overlooked  the  case  of  People  v.  Sail  (8  App.  Div. 
15),  urged  upon  our  consideration  by  the  defendant's  counsel. 
There  were  many  reasons  in  that  case  which  called  for  a  reversal  of 
the  judgment  convicting  the  defendant  of  the  misdemeanor  pro- 
vided by  the  Game  Law,  and  the  determination  of  the  court  could 
have  well  been  put  on  those  grounds  alone.  We  are  forced  to  dis- 
agree with  that  portion  of  the  opinion  which  intimates  that  a  private 
park  cannot  be  maintained  under  the  statute,  unless  proof  is  given 
that  animals  and  fish  were  actually  bred  and  propagated  thereon. 
The  language  of  the  statute  is,  ^'  devote  such  lands  or  lands  and 
water,  to  the  propagation  or  protection  of  fish,  birds  or  game."  It 
is  well  known  that  when  fish  and  game  are  protected  they  propagate 
rapidly.  In  the  present  case  the  proof  is  that  both  have  very 
largely  increased  since  the  establishment  of  the  park.  A  protec- 
tion which  allows  natural  propagation,  we  think,  meets  the  require- 
ment of  the  statute. 

We  are  mindful  that  this  interpretation  deprives  the  public  at 
large,  by  the  infliction  of  severe  penalties  for  infraction  of  the  law, 
of  the  pleasure  and  profit  of  fishing  and  hunting  in  a  very  large 
portion  of  the  Adirondack  forest,  and  gives  to  men  of  great  wealth, 
who  can  buy  vast  tracts  of  land,  great  protection  in  the  enjoyment 
of  their  private  privileges.  The  wisdom  of  the  Legislature  in 
prescribing  exemplary  damages,  and  making  fishing  and  hunting 
upon  private  parks  a  misdemeanor  is  not  for  the  court  to  review. 
It  was  within  its  province  to  do  so  if  it  saw  fit.  Exemplary  damages 
are  no  new  thing  for  willful  conduct,  and  the  Legislature  is  con- 
stantly enacting  that  certain  willful  injuries  shall  be  deemed 
misdemeanors. 

The  bnrden  was  on  the  defendant  to  show  that  the  stream  in 
which  he  fished  had  been  dedicated  to  the  public.  The  plaintiff 
being  the  owner  of  the  land  through  which  it  fiowed,  it  was  prima 
facie  private  property  ;  and  upon  the  plaintiff  showing  compliance 
with  the  statute  he  was  presumptively  entitled  to  recover. 

There  was  no  proof  that  the  stream  in  which  the  defendant  was 
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fishing  had  been,  in  contemplation  of  law,  stocked  by  the  State. 
He  failed,  therefore,  to  justify  his  acts,  and  by  them  incurred 
liability  for  the  penalty  in  the  form  of  exemplary  damages  provided 
by  the  statute. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


In  the  Matter  of  the  Application  of  Oboboe  Jones,  Appellant, 
for  a  Writ  of  Mandamus  against  The  Village  of  Fonda, 
Respondent. 

New   York  Central  and  Hudson  Biter  Bailroad  Company, 

Bespondent. 

Ifandamus  againti  a  village  to  compel  the  audit  of  a  claim  for  injury  to  propertff 
from  the  eloeing  of  a  highway,  denied. 

An  owner  of  property  in  a  village,  who  claims  that  his  property  has  been 
injured  by  the  closing  of  a  highway,  is  not  entitled  to  a  peremptory  writ  of 
mandamus  to  compel  the  auditing  of  his  claim,  as,  if  any  wrong  has  been 
done  him,  he  has  a  complete  remedy  against  the  municipality  by  action. 

Appeal  by  the  petitioner,  Oeorge  Jones,  from  an  order  of  the 
Supreme  Court,  made  at  the  Montgomery  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Montgomery  on  the  6th 
day  of  November,  1902,  denying  the  petitioner's  motion  for  a 
peremptory  writ  of  mandamus  to  compel  the  Yillage  of  Fonda  to 
consider  the  claim  for  injuries  to  property  claimed  to  have  been 
sustained  by  reason  of  the  closing  of  a  highway. 

J.  S.  Sitterly  and  H.  V.  Borate  for  the  appellant. 

S.  W.  Putman  and  R.  B.  Fish^  for  the  respondent  Village  of 
Fonda. 

Thomas  D.  Watkins,  for  the  respondent  New  York  Central  and 
Hudson  Biyer  Bailroad  Company. 
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Order  unanimonsly  affirmed,  with  ten  dollars  costs  and  disburse- 
ments, upon  opinion  of  Stovbb,  J. 

The  following  is  the  opinion  of  Stover,  J.,  delivered  at  Special 
Term : 

Stover,  J. : 

The  application  is  for  a  peremptory  writ  of  mandamus  to  compel 
the  village  to  audit  a  claim  for  injuries  to  property,  claimed  to  have 
been  sustained  by  reason  of  the  closing  of  a  highway. 

The  statute*  provides  that  the  municipal  corporation  may,  with 
the  approval  of  the  company,  acquire,  by  purchase,  any  lands,  rights 
or  easements  necessary  or  required  for  the  purpose  of  carrying  out 
the  provisions  of  sections  60,  61  and  62  of  the  Railroad  Act,t  but  if 
unable  to  do  so,  shall  acquire  such  lands,  rights  or  easements  by 
condemnation,  either  under  the  Condemnation  Law  or  under  the 
provisions  of  the  charter  of  such  municipal  corporation ;  and  pro- 
vides for  notice  to  the  company  of  the  proceedings. 

The  claim  is  made  by  the  petitioner  that  it  is  the  duty  of  the 
anunicipality  to  acquire  his  rights  before  closing  the  street.  The 
statute  provides  two  ways  of  acquiring  property  by  a  municipal 
corporation ;  first,  by  agreement  with  the  property  owners,  and,  in 
case  of  failure  to  agree,  by  condemnation  proceedings.  Any  taking 
of  property,  except  by  either  of  the  ways  mentioned,  would  be 
illegal,  and  subject  the  parties  participating  in  such  appropriation 
to  an  action. 

While  it  is  true  that  a  mandamus  should  issue  where  a  public 
officer  or  body  neglects  a  plain  duty,  yet  the  duty  must  be  plain 
and  clear,  and  in  this  case  the  claim  is  made  that  there  is  no  taking 
of  any  property  or  rights  of  the  petitioner.  It  is  not  quite  clear 
that  the  court  could,  upon  such  an  application  as  this,  compel  the 
municipality  either  to  audit  the  claim  or  to  commence  condemnation 
proceedings.  Each  of  these  acts  requires  the  preliminary  determina- 
tion on  the  part  of  the  municipality  that  there  was  a  taking  of  the 
property,  and  that  there  was  a  necessity  therefor. 

♦Railroad  Law  (Laws  of  1890,  chap.  565),  §  68,  as  amd.  by  Laws  of  1899, 
chap.  226.— [Rkp. 

t  Added  by  Laws  of  1897,  chap.  754,  as  amd.  by  Laws  of  1898,  chap.  620,  and 
Laws  of  1899.  chap.  859.—  [Rbf. 
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If  the  petitioner's  property  had  been  taken  illegally,  he  has  a 
complete  remedy  at  law,  and  it  would  seem  that  mandamus  is  not 
the  remedy  of  the  petitioner.  The  municipality  certainly  has  no 
right  to  audit  the  claim  unless  in  their  judgment  the  property  is 
required  for  the  purpose ;  in  other  words,  it  must  be  the  subject  of 
agreement  between  the  parties  as  to  the  price  before  the  municipal 
corporation  alone  can  audit  the  claim.  If  such  an  agreement  can- 
not be  had,  recourse  must  be  had  to  the  assessment  by  commis- 
sioners, and  this  must  be  done  upon  the  application  of  the  munic- 
ipal corporation.  It  must  be  preceded  by  a  detennination  that  the 
rights  in  suit  are  necessary,  and  othet  preliminary  requisites,  in 
order  to  give  jurisdiction  under  the  Condemnation  Law  ;*  and  it  is 
not  quite  clear  how  a  mandamus  can  accomplish  the  purpose  of  the 
relator  herein,  namely,  the  payment  of  his  claim  for  damages.  As 
before  stated,  if  his  property  has  been  illegally  taken,  he  has  a  com- 
plete remedy  against  the  municipality  for  the  wrong  done  him,  and 
.this  should  be  enforced  by  action  rather  than  mandamus. 


WiLUAM  G.  RooKEFELLEs  and  John  P.  Kellas,  Respondents,  v. 
St.  Regis  Papeb  Company,  Appellant. 

Wa%t>er  cf  the  right  to  appeal  from  an  order  wieating  a  judgment  and  consolidating 

actions. 

In  an  action  bronght  to  recover  moneys  due  upon  a  contract,  the  plaintiffs 
obtained  judgment  by  default,  issued  execution  thereon,  and  collected  the 
amount  thereof.  Thereafter  they  brought  another  action  to  recover  moneys 
which  subsequently  became  due  under  the  same  contract.  The  defendant 
Answered  in  the  second  action,  setting  up,  in  bar  thereof,  the  judgment 
obtained  in  the  first  action  and  the  satisfaction  thereof.  The  plaintiffs  then 
obtained  an  order  permitting  them  to  pay  back  to  the  defendant  the  sum  paid 
in  satisfaction  of  the  judgment  in  the  first  action,  vacating  and  setting  aside 
snch  judgment  and  consolidating  the  two  actions.  The  defendant  having 
refused  to  receive  the  money,  the  plaintiffs  paid  it  into  court.  The  plaintiffs 
served  an  amended  complaint  in  the  consolidated  action,  which  was  received 
by  the  defendant's  attorney  without  objection.  Thereafter  the  defendant 
served  an  offer  of  judgment  in  the  consolidated  action. 

Subsequently  the  attorneys  for  the  respective  parties  entered  into  the  following 
stipulation:  "  It  is  hereby  stipulated,  that  the  plaintiffs  may  serve  a  second  and 

•Ckxie  Civ.  Proc.  §§  8357-8384.—  [Rep. 
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further  amended  complaint  in  the  above-entitled  consolidated  action,  upon 
payment  of  ten  dollars  costs,  the  payment  and  receipt  of  which  is  hereby 
acknowledged,  and  that  the  defendant  may  have  twenty  days  from  the  date  of 
such  service  in  which  to  answer  such  amended  complaint.  Service  of  a  copy 
of  said  amended  complaint  is  admitted  this  day. " 

A  week  after  the  stipulation  was  signed,  the  defendant  served  a  notice  of  appeal 
from  the  order  of  consolidation  and  still  later  served  an  answer  to  the  second 
amended  complaint  in  the  consolidated  action. 

EM,  that  the  conduct  of  the  defendant,  since  the  entry  of  the  order  of  consolida- 
tion, operated  as  a  waiver  of  its  right  to  appeal  therefrom. 

Quare,  whether,  if  the  order  of  consolidation  should  be  reversed  upon  appeal, 
the  consolidated  action  would  not  still  exist  by  virtue  of  the  stipulation  and  the 
acts  done  pursuant  and  subsequent  thereto. 

Parkeb,  p.  J.,  dissented. 

Appbal  by  the  defendant,  St.  Regis  Paper  Company,  from  an 
order  of  the  Supreme  Court,  made  at  the  Franklin  Special  Tena 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Franklin  on 
the  13th  day  of  February,  1903,  vacating  and  setting  aside  a  judg- 
ment in  favor  of  the  plaintiffs,  and  authorizing  the  plaintifb  to  repay 
to  the  defendant  the  amount  paid  in  satisfaction  thereof  and  con- 
solidating the  action  in  which  said  judgment  was  obtained  with 
another  action. 

Plaintiffs  brought  an  action  to  recover  from  the  defendant  the 
amount  due  to  October  1,  1902,  upon  a  contract,  for  timber  cut  and 
removed  from  land  of  their  assignor,  amounting  to  $5,030.  Judg- 
ment was  entered  in  that  action  by  default  and  an  execution  issned 
thereon  and  returned  satisfied  January  19«  1903.  A  second  action 
between  the  same  parties  was  begun  January  9, 1903,  to  recover  the 
sum  of  $26,251.21,  the  amounts  alleged  to  be  due  on  the  same  con- 
tract for  the  months  of  October  and  November,  1902.  The  defend- 
ant answered  in  the  second  action,  setting  up  the  judgment  in  the 
first  action  and  the  payment  of  the  execution  therein  in  bar  of  the 
plaintiffs'  claim.  Thereupon  a  motion  was  made  to  permit  the 
plaintiffs  to  pay  back  to  the  defendant  the  sum  paid  upon  the  judg- 
ment in  the  first  action,  to  vacate  and  set  aside  the  judgment  and  to 
consolidate  the  two  actions  into  one.  This  motion  was  granted 
upon  terms,  and  on  the  defendant's  refusing  to  receive  the  return 
of  the  moneys  paid  on  such  judgment  they  paid  it,  together 
with  the  costs  imposed  upon  the  plaintiffs  by  the  order,  into  court 
under  the  authority  so  to  do  contained  in  the  order,  and  an  amended 
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complaint  in  the  consolidated  action,  asking  for  jadgment  for 
$31,281.21  besides  interest  and  costs,  was  served  upon  the  defend- 
ant's attorney  pursuant  to  like  authority,  which  amended  complaint 
was  received  by  the  defendant's  attorney  without  objection.  There- 
after, and  on  February  17,  1903,  the  defendant  served  an  offer  of 
judgment  in  the  consolidated  action  for  $27,281.21.  Afterwards, 
and  on  the  3d  day  of  March,  1903,  the  plaintiffs  desired  to  further 
amend  their  complaint  in  said  consolidated  action,  and  on  applica- 
tion to  the  defendant's  attorney  for  permission  so  to  do  the  attor- 
neys for  the  respective  parties  on  that  day  executed  a  stipulation  as 
follows : 

"  It  is  hereby  stipulated,  that  the  plaintiffs  may  serve  a  second 
and  further  amended  complaint  in  the  above-entitled  consolidated 
action,  upon  payment  of  ten  dollars  costs,  the  payment  and  receipt 
of  which  is  hereby  acknowledged,  and  that  the  defendant  may  have 
twenty  days  from  the  date  of  such  service  in  which  to  answer  such 
amended  complaint.  Service  of  a  copy  of  said  amended  complaint 
is  admitted  this  day." 

About  a  week  after  this  stipulation  was  signed  the  defendant 
served  a  notice  of  appeal  from  the  order  of  consolidation,  and  on 
March  twenty-fourth  the  plaintiflEs'  attorney  received  an  answer  to 
the  second  amended  complaint  in  the  consolidated  action.  Kone  of 
the  appeal  papers  were  served  upon  the  plaintiffs'  attorney  until 
about  a  month  and  a  third  aftei:  the  service  of  the  notice  of  appeal 
and  the  same  were  forthwith  returned  to  the  defendant's  attorney 
with  the  notice  that  plamtiffs'  attorney  refused  to  accept  the  same 
for  the  reason  that  they  were  not  served  in  time,  and  also  because 
the  defendant  had  waived  its  right  to  appeal  by  entering  into  such 
stipulation  and  by  receiving  benefits  under  the  order  appealed 
from. 

This  motion  to  dismiss  the  appeal  was  brought  on  before  tins  court 
on  the  first  motion  day  of  the  last  term  and  the  court  decided  to 
reserve  decision  of  the  motion  until  it  heard  the  argument  of  the 
appeal  which  was  on  its  calendar  for  that  term  and  which  was  after- 
wards heard. 

John  W.  Qencmay  and  John  P.  Badger^  for  the  respondents. 

JElon  R.  Brown  and  Henry  Purcellj  for  the  appellant. 
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Chestsb,  J. : 

A  caref  al  examination  of  the  papers  leads  ns  to  the  conclusion 
that  the  appeal  should  be  dismissed.  While  such  dismissal  would 
be  entirely  justified  under  rule  41  of  the  Gteneral  Rules  of  Practice 
for  the  failure  to  file  and  serve  the  printed  copies  of  the  appeal 
papers  within  the  time  there  required  and  for  failure  to  include  in 
such  papers  many  of  the  papers  specified  in  the  order  as  haying  beea 
used  upon  the  motion,  and  also  for  failing  to  include  in  such  papera 
a  copy  of  the  opinion  of  the  court  at  Special  Term,  yet  we  prefer 
to  put  our  conclusion  to  dismiss  the  appeal  upon  the  ground  that 
the  appellant  has  waived  its  right  to  appeal.  The  order  appealed 
from  provided  for  a  consolidation  of  the  two  actions  into  one  and 
authorized  the  service  of  an  amended  complaint  in  the  consolidated 
action,  and  this  was  served.  The  stipulation  permitted  the  plain  ti& 
to  serve  a  second  amended  complaint  in  the  consolidated  action,  and 
as  a  condition  of  granting  such  favor  the  defendant  received  tea 
dollars  from  the  plaintiffs  who  in  turn  gave  the  defendant  addi- 
tional time  to  answer  therein.  That  was  a  complete  recognition 
of  the  existence  of  the  consolidated  action,  which  consolidation  had 
been  made  under  and  by  virtue  of  the  order  afterwards  appealed 
from.  Before  the  appeal  the  defendant  had  served  an  offer  of 
judgment  and  since  the  appeal  they  have  served  an  answer  both 
in  the  consolidated  action.  These  steps,  together  with  the  stipula- 
tion, all  made  without  any  reservation  whatever,  are  inconsistent 
with  an  attempt  by  appeal  to  procure  a  reversal  and  annulment  of 
the  order  pursuant  to  which  the  consolidated  action  exists.  Even 
if  on  appeal  such  order  should  be  reversed  it  is  very  questionable  if 
the  consolidated  action  would  not  still  exist  by  virtue  of  the  stipula- 
tion and  the  acts  done  pursuant  and  subsequent  thereto. 

We  think  under  the  facts  here  that  there  is  a  clear  waiver  of  the 
right  to  appeal  or  prosecute  an  appeal  from  the  order  in  question,  and 
that  the  appeal  should,  therefore,  be  dismissed,  with  ten  dollars  coBt& 
and  disbursements. 

All  concurred,  except  Parker,  P.  J.,  dissenting. 

Appeal  dismissed,  with  ten  dollars  costs  and  disbursements. 
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Lizzie  J.  Yan  Oaasbekk,  as  Administratrix,  etc.,  of  Abram  H. 
Van  Gaasbeek,  Deceased,  JElespondent,  v.  Stephen  Staples^ 
Appellant,  Impleaded  with  Coenelia  H.  Staples,  Defendant. 

Teaiimany  as  to  declarations  of  a  decedent  hy  a  biased  witness  may  be  disregarded — 
the  recording  of  an  assignment  of  a  mortgage  is  evidence  of  its  delivery  —  a 
surrogates  decision  thai  the  decedent  wm  a  resident  of  his  county  —  it  cannot  be 
attacked  coUateraUy. 

Where  upon  the  trial  of  an  action  the  wife  of  the  defendant,  who  is  evidently 
greatly  biased  in  his  favor,  testifies  to  declarations  made  by  persons  since 
deceased,  the  weight  to  be  given  to  her  testimony  is  for  the  jury  to  determine, 
and  they  may,  if  they  choose,  reject  it. 

The  recording  of  an  assignment  of  a  mortgage  is  sufQdent  to  sustain  a  finding 
that  the  mortgage  was  delivered  to  the  assignee. 

Where  a  surrogate,  upon  an  application  to  him  for  letters  of  administration, 
determines,  upon  a  sufficient  affidavit,  that  the  decedent  was  a  resident  of  the 
county  at  the  time  of  his  death,  the  surrogate's  Jurisdiction  to  issue  the  letters 
cannot,  in  the  absence  of  collusion  or  fraud,  be  attacked  in  an  action  brought 
by  the  administratrix,  on  the  ground  that  the  decedent  was  not  a  resident  of 
the  county. 

Appeal  by  the  defendant,  Stephen  Staples,,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Ulster  on  the  20th  day  of  October, 
1902,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
Ulster  Trial  Term,  adopting  as  part  of  it  a  special  verdict  on  sub- 
mitted questions  after  a  dismissal  of  the  complaint  by  direction  of 
the  court  as  to  the  defendant  Cornelia  H.  Staples,  and  also  from  an 
order  entered  in  said  clerk^s  office  on  the  15th  day  of  October,  1902, 
denying  the  appellant's  motion  for  a  new  trial  made  upon  the 
minutes. 

The  action  is  brought  to  set  aside  an  assignment  made  by  plain- 
tiff's intestate  to  the  defendant  Stephen  Staples  of  a  certain  bond 
and  mortgage,  and  to  compel  the  delivery  of  such  bond  and  mort- 
gage to  the  plaintiff,  and  for  an  accounting  by  such  defendant  for 
the  moneys  collected  thereon. 

The  bond  and  mortgage  were  made  in  1894  by  one  Kraus  to 
Haorice  Murphy,  who  made  a  written  assignment  thereof  to  Abram 
H.  Van  Gaasbeek  October  13,  1896,  in  consideration  of  $600.  The 
payment  for  such  assignment  was  made  by  the  check  of  Bichard  M. 
Yan   Gaasbeek,  the  father  of  Abram,  and  the  assignment  was 
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recorded  in  the  clerk's  office  October  16, 1896.  Abram  died  Decem- 
ber 21,  1900.  A  few  days  before  his  death,  and  on  December  15, 
1900,  he  executed  an  assignment  of  the  bond  and  mortgage  to  the 
appellant.  The  respondent  insists  that  Abram  was  not  mentally 
competent  to  execute  this  assignment.  The  appellant  claims  title  to 
the  bond  and  mortgage,  not  only  by  virtue  of  the  assignment,  but 
by  reason  of  a  gift  of  the  same  to  him  from  Mary  P.  Van  Gaasbeek, 
the  widow  of  Bichard  and  the  mother  of  Abram.  To  support  this 
claim  it  is  insisted  that  the  assignment  was  taken  by  Bichard  in  the 
name  of  Abram  for  the  former's  convenience,  or  to  elude  taxation, 
and  that  the  latter  never  owned  the  bond  and  mortgage.  £y  the 
will  of  Bichard  all  his  property  was  bequeathed  to  his  wife.  Under 
this  will  it  is  urged  that  the  title  to  the  bond  and  mortgage  passed 
to  Mary,  the  wife,  who  in  turn,  on  February  14,  1901,  presented 
and  delivered  them  without  written  assignment  to  the  appellant. 
Subsequent  to  that  time  the  appellant  had  collected  the  interest  and 
also  fifty  dollars  on  account  of  the  principal  of  such  bond  and 
mortgage. 

Upon  the  trial  the  court  submitted  the  following  questions  to  the 
jury,  who  answered  them  as  follows : 

'*  I.  Was  Abram  H.  Yan  Gaasbeek,  at  the  time  of  the  execution 
by  him  of  the  assignment  of  the  bond  and  mortgage  in  question  to 
Stephen  Staples,  mentally  competent  to  execute  the  same  |  *  *  * 
(Ans.)  No. 

"  II.  "Was  Abram  H.  Van  Gaasbeek,  at  the  time  of  the  execution 
by  him  of  the  assignment  of  the  bond  and  mortgage  in  question  to 
Stephen  Staples,  the  owner  of  said  bond  and  mortgage  ?  *  *  * 
(Ans.)  Yes." 

The  court  adopted  this  verdict  of  the  jury  and  decided  that  snch 
assignment  was  void ;  that  such  bond  and  mortgage  and  the  assign- 
ment thereof  from  Murphy  to  Abram  H.  Yan  Gtuisbeek  should  be 
delivered  to  the  plaintiff,  and  that  the  plaintiff  recover  from  the 
defendant  the  amount  that  he  had  collected  on  the  bond  and  mort- 
gage. Judgment  was  entered  on  the  decision,  and  the  defendant 
Stephen  Staples  has  appealed. 

G.  R.  Adcmis^  for  the  appellant. 

Chandler  A.  OaJceSy  for  the  respondent 
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Chbstsb,  J. : 

The  qneetion  as  to  whether  Abram  H.  Van  Gaaebeek  was  men- 
tally competent  to  execute  the  assignment  of  the  bond  and  mortgage 
at  the  time  he  execated  it  was  a  question  of  fact  to  be  determined 
in  the  case  and  was  properly  submitted  to  the  jury  and  the  evidence 
was  abundant  to  support  the  verdict  that  he  was  not. 

It  is  strongly  urged  by  the  appellant's  counsel  that  there  was  no 
evidence  to  justify  the  submission  of  the  other  question  to  the  jury, 
as  to  whether  or  not  Abram  was  the  owner  of  the  bond  and  mort- 
gage at  the  time  he  assigned  the  same  to  Stephen,  the  claim  being, 
firsts  that  there  was  no  evidence  of  a  delivery  of  the  bond  and 
mortgage  with  the  assignment  thereof  to  Abram  so  as  to  devolve 
the  title  to  the  same  on  him,  and,  Becond^  that  the  evidence  is  uncon- 
tradicted that  the  papers  were  in  the  possession  of  Bichard  until 
his  death  and  after  his  deatli  in  that  of  his  wife ;  that  payments  of 
principal  and  interest  were  all  made  to  them  until  the  assignment  to 
Stephen  and  after  that  to  him ;  that  there  was  a  confidential  relation 
between  father  and  son  under  which  the  former  owned  the  bond 
and  mortgage  notwithstanding  the  record  title  was  in  the  name  of 
the  son.  In  other  words,  that  the  son  held  them  in  trust  for  the 
benefit  of  the  father.  The  only  evidence  to  support  this  theory 
outside  of  that  relating  to  payments  on  the  bond  and  mortgage  was 
given  by  Mrs.  Staples.  It  is  urged  that  as  she  was  not  directly 
contradicted  no  question  of  fact  was  presented.  In  Thomp9on  v. 
Wdde  (10  App.  Div.  125)  it  was  said :  "  While  it  is  quite  true  that 
both  the  court  and  jury  are  bound  by  the  testimony  of  unimpeached 
and  credible  witnesses,  which  is  uncontradicted,  yet,  to  raise  a  ques- 
tion for  the  jury,  it  is  not  necessary  that  the  testimony  should  be 
contradicted  by  the  affirmative  testimony  of  other  witnesses.  The 
circumstances  under  which  the  evidence  is  given,  the  relation  of  the 
witnesses  to  the  party  in  whose  behalf  tliey  testify,  and  the  nature 
of  the  facts  to  which  they  testify,  may  be  such  as  to  not  only  war- 
rant, but  require,  the  court  to  send  the  case  to  the  jury,  although 
there  may  be  no  witnesses  testifying  upon  the  other  side.  Especially 
is  this  likely  to  be  the  case  where  the  evidence  given  is  evidence  of 
declarations  and  admissions  alleged  to  have  been  made  by  one  who 
is  dead,  and  who,  therefore,  cannot  contradict  them.  Oral  admis- 
App.  Div.— Vol.  LXXXV.        18 
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sioDB  are,  at  the  best,  bat  an  nusatisfactorj  kind  of  evidence,  and 
the  case  is  a  rare  one  in  which  such  admissions  should  be  adopted 
by  the  court  as  representing  the  precise  truth  of  the  case."  Mrs. 
Staples  was  the  wife  of  the  appellant  and  evidently  largely  biased 
in  his  favor.  She  testified  as  to  declarations  of  Bichard  and  adnus- 
sions  of  Abram  after  the  death  of  both.  Under  such  circumstances 
the  weight  to  be  given  to  her  statements  was  clearly  for  the  jury 
to  determine  and  they  had  the  right  if  they  chose  to  reject  her 
testimony. 

The  fact  that  the  assignment  to  Abram  was  recorded  was  suf- 
ficient evidence  to  justify  the  jury  in  finding  that  it  had  been 
delivered  to  him.  {Sweetland  v.  Buelly  164  N.  Y.  541,  552 ;  Geis^- 
ma/nn  v.  Wolf^  46  Hun,  289.)  In  addition  to  this  fact  there  was 
some  evidence,  although  not  very  satisfactory,  that  Abram  had  had 
the  mortgage  in  his  possession. 

I  think  the  two  questions  were  properly  submitted  to  the  jnrj ; 
that  the  evidence  does  not  so  clearly  preponderate  against  their 
verdict  as  to  justify  us  in  disturbing  it,  and  that  the  court  properly 
adopted  the  verdict  as  part  of  its  decision. 

The  appellant  also  urges  that  Abram  resided  in  Brooklyn  at  the 
time  of  his  death  and  that  the  surrogate  of  Ulster  county  had  no 
jurisdiction  to  appoint  the  plaintiff  his  administratrix  and,  therefore, 
she  cannot  maintain  this  action.  But  the  surrogate  upon  a  sufficient 
affidavit  that  Abram  was  a  resident  of  Ulster  county  at  the  time  of 
his  death  issued  letters  of  administration  to  the  plaintiff.  There  is 
no  allegation  in  the  answer  and  no  proof  that  they  were  obtained 
by  collusion  or  fraud  and  we  think  they  cannot  be  attacked  collater- 
ally in  this  action.  (Code  Civ.  Proc.  §  2473;  O*  Connor  v. 
Buggina,  113  N.  Y.  517.) 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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Oliver  C.  Latimer,  Bespondent,  v.  Frakk  H.  MoKinnon  and 
Walter  K.  Burrows,  Appellants,  Impleaded  with  Joseph  H. 
Clark,  as  Trustee  in  Bankruptcy  of  Frank  H.  MoKinnon  and 
Walter  R.  Burrows.     (No.  2.) 

Action  continued,  after  the  defcfidants  are  a^udged  bankrupte,  for  the  purpoee  of 
Uquidaiing  the  claim  ctgainet  them  —  they  cannot  set  up  their  dieeharffe  in 
bankruptcy. 

Where,  pending  the  trial  of  an  action,  the  defendants  are  adjudged  to  be  bank- 
rupts and  an  order  is  made,  under  the  provisions  of  subdivision  b  of  section  63 
of  the  National  Bankruptcy  Act,  permitting  the  plaintiff  to  prosecute  the  action 
for  the  purpose  of  liquidating  the  claim  against  the  estate  of  the  bankrupts  and 
directing  the  trustee  in  bankruptcy  to  be  made  a  party  defendant,  the  original 
defendants  are  not  entitled  to  set  up,  in  a  supplemental  answer  served  by 
them,  an  allegation  of  their  discharge  in  bankruptcy,  as  that  fact  is  entirely 
immaterial. 

Appeal  by  the  defendants,  Frank  H.  McEinnon  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  Broome  Special 
Term  and  entered  in  the  oflRce  of  the  clerk  of  the  county  of  Che- 
nango on  the  2d  day  of  December,  1902,  striking  out  the  2d 
subdivision  of  the  supplemental  answer  of  said  defendants. 

The  subdivision  stricken  out  was  one  alleging  as  a  defense  the 
discharge  of  the  defendants  in  bankruptcy  by  an  order  of  the 
United  States  District  Court  made  on  the  11th  day  of  June,  1901, 
which  discharge  included  the  claim  sued  upon. 

James  R.  jBaumeSy  for  the  appellants. 

Wordsworth  JS,  Matteraon^  for  the  respondent. 

Checter,  J. : 

The  facts  conceming^  this  somewhat  unusual  litigation  are  quite 
fully  stated  in  an  opinion  of  Mr.  Justice  Houghton,  handed  down 
at  this  term  of  court,  with  a  decision  affirming  a  judgment  overruling 
a  demurrer  by  the  defendant  Clark,  as  trustee,  to  the  complaint 
and  supplemental  complaint  in  this  action,  and  need  not  be  here 
repeated.     (85  App.  Div.  224.) 

After  the  court  had  affirmed  an  order  denying  the  motion  of 
these  appellants  for  leave  to  serve  a  supplemental  answer  alleging 
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their  discharge  in  bankruptcy  (see  72  App.  Div.  290)  they  served  a 
supplemental  answer  containing  a  provision  alleging  such  discharge. 
From  an  order  striking  out  such  provision  this  appeal  is  taken. 

The  claim  sued  upon  was  an  unliquidated  claim.  After  the 
plaintiff  had  procured  judgment  upon  it  his  judgment  was  reversed 
by  the  Court  of  Appeals  and  a  new  trial  granted.  Thereafter  the 
defendants  filed  a  petition  in  bankruptcy. 

The  Bankruptcy  Act  of  1898  provides  in  subdivision  b  of  section 
63  (30  U.  S.  Stat,  at  Large,  563)  tliat  ^^  unliquidated  claims  against 
the  bankrupt  may,  pursuant  to  application  to  the  court,  be  liquidated 
in  such  manner  as  it  shall  direct,  and  may  thereafter  be  proved  and 
allowed  against  his  estate." 

Upon  an  application  to  the  bankruptcy  court  under  that  section 
by  the  plaintiff  an  order  was  made  permitting  him  to  proceed  in  the 
State  court  to  liquidate  his  claim  against  the  estate  of  the  bank- 
rupts and  directing  that  Clark,  the  trustee  in  bankruptcy  of  the 
estate  of  the  defendants,  be  brought  in  as  a  party  defendant  in  the 
action.  The  plaintiff's  action  is,  tlieref ore,  continued  for  the  purpose 
only  of  ^'liquidating"  or  ascertaining  the  amount  of  his  claim 
against  the  defendants. 

This  being  the  situation,  all  that  there  is  to  try  in  the  action  is 
what  amount,  if  anything,  did  the  defendants  owe  to  the  plaintiff 
before  their  discharge  in  bankruptcy  upon  the  claim  sued  upon,  and 
the  only  purpose  of  determining  this  is  that  it  may  be  ascertained 
how  much  the  trustee  in  bankruptcy  may  lawfully  allow  to  the 
plaintiff  in  the  distribution  of  the  assets  of  the  bankrupts. 

The  fact  of  bankruptcy  is  entirely  immaterial  in  determining 
these  questions,  and  the  order  striking  out  of  the  supplemental 
answer  the  allegation  of  defendants'  discharge  in  bankruptcy 
was  proper  and  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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In  the  Matter  of  the  Application  of  William  L.  Mitchell^ 
Respondent,  to  Lay  Out  a  Highway  in  the  Town  of  Ithaca,  N.  T. 

Town  of  Ithaoa  and  Others,  Appellants. 

AdsdHon  of  a  County  Court  eonfirming  the  decUian  of  cammisrioners  opening  a 
Mghtoay  i$  not  appealable  —  cul  de  sac — wJ^n  a  deed,  conveying  land  for  a  high- 
fDoy  at  the  end  of  the  highway  eougJU  to  be  opened,  connecting  it  with  another  high- 
way, ie  competent  evidence. 

Under  section  89  of  the  Highway  Law  (Laws  of  1890,  chap.  568,  as  amd.  by  Laws 
of  1899,  chap.  708),  the  decision  of  the  County  Court,  confirming  the  decision 
of  commiflsionera  appointed  in  a  proceeding  to  lay  out  a  highway  in  a  town, 
that  the  proposed  highway  is  a  public  necessity,  is  final  and  cannot  be  reviewed 
by  the  Appellate  Division. 

Where,  upon  the  hearing  before  the  commissioners  appointed  in  such  a  proceed- 
ing, it  is  urged  that  the  proposed  highway  will  end  in  Skcul  de  aac  and  that 
SQch  a  highway  is  prohibited  by  law,  a  deed  dedicating  and  granting  to  the 
public  for  highway  purposes  a  strip  of  land  which  would  connect  the  end  of 
the  proposed  highway  with  an  existing  highway,  may  properly  be  received  in 
evidence,  even  though  it  appears  that  the  grantor  in  the  deed  had  previously 
conveyed  to  a  railroad  company  for  its  right  of  way  a  portion  of  such  strip. 

Appeal  by  the  Town  of  Ithaca  and  others  from  an  order  of  the 
County  Court  of  Tompkins  county,  entered  in  the  office  of  the 
clerk  of  the  county  of  Tompkins  on  the  27th  day  of  March,  1903, 
confirming  the  decision  of  commissioners,  appointed  on  the  appli- 
cation of  the  respondent,  to  determine  upon  the  necessity  of  a 
highway  and  to  assess  the  damages  therefor. 

This  proceeding  was  instituted  by  a  taxpayer  of  the  town  of 
Ithaca  for  the  purpose  of  procuring  the  laying  out  of  a  public  higli- 
way  in  said  town,  to  commence  at  the  easterly  line  of  the  city  of 
Ithaca  and  to  extend  in  an  easterly  direction  to  a  road  known  as 
Jodd's  Falls  road,  intersecting  said  road  at  the  north  end  of  a 
cemetery  known  as  the  East  Lawn  Cemetery.  The  west  end  of  said 
proposed  road  is  about  60  feet  from  the  Lehigh  Valley  railroad  and 
about  100  feet  from  the  easterly  end  of  an  extension  of  Dryden 
road,  in  the  city  of  Ithaca,  known  as  Maple  avenue,  so  that  if  such 
proposed  road  is  extended  in  the  city  of  Ithaca  over  said  100  feet 
and  said  railroad  it  will  connect  with  Maple  avenue  in  said  city. 
Maple  avenue,  although  never  having  been  formally  accepted  by 
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the  city  as  a  street,  has  been  used  by  the  public  as  a  highway  Bince 
1876. 

No  qaestion  is  raised  as  to  the  regularity  of  the  proceedings  had 
before  the  commissioners  nor  as  to  jurisdiction.  They  determined 
that  such  proposed  road  was  necessary.  From  the  order  of  the  County 
Court  confirming  their  determination  this  appeal  was  taken. 

Tampkms,  Cobb  <&  Cobby  for  the  appellants  Town  of  Ithaca  and 
others. 

K  K  TihbMSy  for  the  appellant  Lehigh  Valley  Railroad 
Company. 

James  Z.  Baker  and  Samud  D.  HaUidayy  for  the  respondent 

ChssteBi  J. : 

The  appellants  urge  that  public  necessity  does  not  require  the 
opening  of  the  proposed  road,  but  we  cannot  examine  that  question, 
as  under  the  statute  the  decision  of  the  County  Court  confirming 
the  decision  of  the  commissioners  that  it  is  a  public  necessity  is 
final  (Highway  Law  [Laws  of  1890,  chap.  568],  §  89,  as  amd.  by 
Laws  of  1899,  chap.  703 ;  MaUer  of  De  Camp,  151  K  Y.  557.) 

On  the  hearing  before  the  commissioners  a  deed  from  FranUin 
C.  Cornell  to  the  city  of  Ithaca,  dedicating  and  granting  to  the  city 
and  the  public  in  general  for  a  highway  a  strip  of  land  forty-nine 
and  one-half  feet  wide,  from  the  western  end  of  the  proposed  road 
to  the  easterly  end  of  Maple  avenue,  was  received  in  evidence  over 
the  objection  of  the  appellants  and  an  exception  was  taken. 

I  think  the  deed  was  properly  received  under  the  circumstances 
existing  at  the  time  it  was  offered.  While  it  is  true  that  the  oom- 
miBsioners  were  not  concerned  with  the  question  of  opening  any 
street  or  highway  in  the  city  of  Ithaca,  which  was  the  subject  of 
this  deed,  yet  the  record  shows  that  the  appellants  had  been  uiging 
before  the  commissioners  that  the  proposed  new  road  ended  in  a  cul 
de  sac  and  that  such  a  road  was  prohibited  by  law.  It  is  not  neces- 
sary to  determine  whether  such  a  road  is  so  prohibited,  but  here  was 
a  situation  where  if  the  proposed  road  was  not  finally  to  end  in  a 
cul  de  saoy  and  was  eventually  to  connect  with  Maple  avenue,  other 
and  separate  proceedings  must  be  taken,  first,  under  the  city  charter 
to  lay  out  as  a  street  the  portion  in  the  city  of  Ithaca,  and,  seoandj 
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under  the  Sailroad  Law,  to  get  the  right  to  cross  the  Lehigh  Yallej 
railroad  tracks. 

Cornell  had  bj  a  prior  deed  conveyed  lands  to  the  railroad  com- 
pany for  its  right  of  way  and  for  its  depot,  reserving  a  private  right 
of  way  to  cross  the  tracks  at  grade,  and  he  owned  adjoining  lands. 
While  he  conld  not  by  the  deed  objected  to  give  to  the  public  a  high- 
way over  such  right  of  way,  yet,  so  far  as  the  strip  of  land  therein 
described  and  which  he  there  dedicated  to  the  public  as  a  highway, 
was  outside  of  the  lines  of  the  railroad's  right  of  way,  the  deed  was 
evidence  showing  that  one  important  step  had  been  taken  in  pre- 
venting what  the  appellants  claimed  was  a  situation  fatal  to  the 
lawful  opening  of  the  proposed  road.  So  regarded,  no  injury  was 
done  in  receiving  it.  While  under  other  circumstances  the  deed 
was  not  material,  yet  by  reason  of  the  attitude  of  the  appellants  I  • 
think  it  was  not  reversible  error  to  receive  it  under  the  circumstances 
presented  here,  any  more  than  it  would  have  been  if  it  had  been 
shown  that  proceedings  were  pending  under  the  city  charter  or 
under  the  Bailroad  Law  to  open  up  the  entire  way  in  the  city  as  a 
street  to  connect  with  the  proposed  highway  in  the  town.  It  was 
proper,  I  think,  to  show  the  entire  situation  at  the  point  in  question. 

I  have  examined  all  the  other  exceptions  to  the  admission  of  evi- 
dence and  find  none  that  will  justify  a  reversal  of  the  order 
appealed  from. 

The  order  should  be  affirmed,  with  costs. 

Order  unanimously  affirmed,  with  costs. 


Makt  E.  Hswrrr,  Bespondent,  v.  The  Ahsbioait  UiaoN  Lifb 
Insubanoe  Company,  Appellant. 

Life  inturanee  policy  —failure  to  pay  the  firet  premium — agenfe  agreement  that  it 
need  not  be  paid  —  when  it  ie  a  perianal  oTie,  not  binding  the  company — effect  of 
money  being  given  the  agent  to  promote  the  companjfe  bueinese. 

In  an  action  brought  to  recover  upon  a  policy  of  life  insurance,  which  contained 
a  proTision  that  it  should  not  become  operative  until  the  first  premium  had 
been  paid,  the  defendant  disclaimed  liability  upon  the  ground  that  such  pre- 
ndom  had  not  been  paid.    It  appeared  that  the  insured,  who  was  a  physician. 
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had,  prior  to  making  the  applicatioQ  for  the  policy,  been  appointed  a  medical 
examiner  for  the  defendant  insurance  company. 

The  agent,  who  procured  the  application  and  deliyered  the  policy  to  the  insured, 
testified:  "  I  said  that  if  he  would  give  me  his  application  for  a  policy  I  would 
endeavor  to  secure  the  policy  as  he  was  examiner  of  the  company,  I  would 
take  care  of  his  first  premium  and  charge  it  up  against  the  examinatioa 
account,  or  words  to  that  effect." 

He  also  testified  that  his  promise  to  the  insured  was  not  made  on  his  own  behalf, 
but  on  behalf  of  the  company  and  that  he  was  acting  for  the  company  at  that 
time.  The  agent  never  reported  to  the  company  that  the  first  premium  had 
been  paid,  although  two  reports  were  made  by  him  to  the  company  subse- 
quent to  the  delivery  of  the  policy  and  prior  to  the  death  of  the  insured. 

The  policy  provided:  *'It  is  further  mutually  underBt<x>d  and  agreed  by  the 
parties  hereto  that  the  said  agent  is  not  authorized  to  make,  alter  or  discharge 
contracts  for  this  company,  nor  waive  forfeitures  *  *  *  or  bind  this  com- 
pany in  any  way;  and  is  not  under  any  circumstances  authorized  to  write  the 
receipts  for  premiums  *  *  *  and  that  his  powers  shall  extend  no  further 
than  is  herein  expressly  stated." 

The  application,  which  was  signed  by  the  insured,  contained  the  following  pro- 
vision: "  No  person  has  the  power  to  cancel,  change  or  add  to  any  of  the  terms 
of  this  policy -contract,  waive  forfeitures  or  give  credits,  except  the  president, 
vice-presidents,  comptroller  or  secretary  of  the  company,  and  then  only  in 
writing." 

Bsld,  that  both  the  agent  and  the  insured  knew,  or  should  have  known,  that 
the  agent  had  no  power  to  bind  the  company  by  the  alleged  agreement; 

That  whatever  understanding  the  agent  had  with  the  insured,  with  respect  to 
advancing  or  taking  care  of  the  first  premium,  was  a  private  matter  between 
them  rather  than  an  agreement  between  the  insured  and  the  company; 

That  the  fact  tliat  the  company  furnished  the  agent  seventy -five  dollazs  a  month 
with  which  to  promote  its  business,  did  not  alter  this  i-esult,  it  being  clear  that 
the  agent  did  not  use  or  promise  to  use  any  of  these  funds  for  the  payment  of 
the  premium  in  question. 

Appbal  by  the  defendant,  The  American  Union  Life  Insurance 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Ileus- 
selaer  on  the  9th  day  of  January,  1903,  npon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  Rensselaer  Trial  Term,  a  jury 
having  been  dismissed. 

The  action  is  brought  to  recover  on  an  insurance  policy  for  $1,000, 
issued  by  the  defendant  upon  the  life  of  one  Clifford  Hewitt,  plain- 
tiff's husband.  The  policy  is  dated  December  30,  189S,  and  was 
delivered  by  the  company  to  one  Levi  Iloag,  its  general  manager 
of  the  total  abstinence  department  in  this  State,  and  delivered  by 
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him  to  the  iuenred  abont  the  same  time.  The  inBnred,  who  was  a 
physician,  had  been,  prior  to  making  the  application  for  the  policy, 
appointed  a  medical  examiner  in  his  locality  for  the  defendant. 
The  plaintiff  claims  that  the  agent  Hoag,  actuig  for  the  defendant, 
had  given  the  insured  a  credit  for  the  tirst  premium,  and  that  it 
was  to  be  paid  out  of  fees  that  he  would  thereafter  earn  as  such 
medical  examiner.  The  insured  died  February  18,  1899,  with- 
out paying  the  first  premium.  Plainti£E  is  the  beneficiary  named 
in  the  policy.  The  defense  is  that,  the  first  premium  not  having 
been  paid,  the  policy  by  its  terms  never  became  operative.  The 
trial  court  decided  that  the  provision  of  the  policy  requiring  pay- 
ment of  the  first  premium  before  the  policy  took  effect  had  been 
waived  and  the  plaintiff  had  judgment,  from  which  the  defendant 
has  appealed. 

F.    V.  Dohbins  and  Edward  S.  SavagCj  for  the  appellant. 

James  Laaising  and  Oeorge  E.  Greene^  for  the  respondent. 

Per  Curiam  : 

We  think  that  there  is  no  substantial  difference  between  the  proofs 
on  this  trial  and  upon  the  trial  which  was  the  subject  of  the  former 
appeal  in  this  case,  the  decision  upon  which  is  reported  in  Hewitt 
V.  Afa.  U.  Z.  Ins.  Co.  (66  App  Div.  80),  and,  therefore,  we  should 
follow  that  decision  as  an  authority  in  determining  this  appeal. 
On  the  former  trial  the  testimony  of  the  agent  was  that  the  arrange- 
ment between  the  insured  and  him  at  the  time  the  application  was 
signed  was  to  the  effect  that  if  the  insured  would  take  a  policy 
his  fees  for  medical  examinations  could  be  applied  to  the  payment  of 
the  premium,  and  that  he,  the  agent,  would  advance  the  first  pre- 
mium for  him,  and  that,  with  that  understanding,  the  application 
was  made  and  the  policy  delivered.  On  this  trial  the  agent  swore  : 
"  I  said  that  if  he  would  give  me  his  application  for  a  policy  I  would 
endeavor  to  secure  the  policy  as  he  was  examiner  of  the  com- 
pany, I  would  take  care  of  his  first  premium  and  charge  it  up 
against  the  examination  account,  or  words  to  that  effect."  £ut  on 
cross-examination,  when  his  attention  was  called  to  the  slight  dif- 
ference in  his  testimony  on  the  two  trials,  he  said,  "  whether  I  used 
the  term  '  advance '  to  him  or  whether  I  used  the  term  ^  take  care 
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of  the  premiam '  I  cannot  state  as  to  jost  what  term  I  did  use.  My 
understanding  is  that  they  meau  the  same  thing."  The  agent  also 
testified  that  he  had  never  made  a  report  to  the  home  office  of  the 
first  premium  having  been  paid.  The  evidence  here,  as  upon  the 
former  trial,  simply  discloses  that  there  was  a  private  arrangement 
between  the  insured  and  the  agent,  as  individuals,  that  Hoag  would 
advance  or  take  care  of  the  first  premium  for  the  insured,  and  that 
this  he  did  not  do,  and,  following  the  authority  of  the  former 
decision,  it  cannot  be  held  from  this  that  the  company  had  waived 
the  condition  of  the  policy  requiring  the  prepayment  of  the  first 
premium  before  the  policy  should  take  effect ;  nor  that  the  defend- 
ant had  given  a  credit  to  the  insured  for  such  premium.  It  is  true 
that  upon  this  trial  the  agent  testified,  in  substance,  that  his  promise 
to  the  insured  was  not  in  his  own  behalf,  but  was  made  on  behalf 
of  the  company,  and  that  he  was  acting  for  the  company  at  that 
time.  Yet  his  declaration  in  this  respect  is  not  sufficient  alone  to 
bind  the  company,  and  we  must  look  to  his  contract  with  the  com- 
pany for  his  authority  and  also  consider  what  the  insured  had  a  right 
to  assume,  from  the  circumstances,  his  authority  was. 

The  contract  between  the  company  and  the  agent,  under  which 
the  latter  was  acting,  contained  the  following  provision  limiting  his 
authority :  ^'  It  is  further  mutually  understood  and  agreed  by  the 
parties  hereto  that  the  said  agent  is  not  authorized  to  make,  alter  or 
discharge  contracts  for  this  company,  nor  waive  forfeitures  *  *  ♦ 
or  bind  this  company  in  any  way ;  and  is  not  under  any  circum- 
stances authorized  to  write  the  receipts  for  premiums  *  *  * 
and  that  his  powers  shall  extend  no  further  than  is  herein  ezpresalj 
stated." 

There  is  no  other  provision  in  the  contract  giving  him  any  power 
to  bind  the  company  in  these  respects.  That  the  insured  knew,  or 
ought  to  have  known,  of  these  limitations  upon  the  agent's  power 
is  clearly  shown  by  the  facts,  Jirst,  that  in  the  application  signed 
by  the  insured  was  contained  the  provision  ^^  that  any  policy  issued 
hereon  shall  not  go  into  effect  until  the  first  premium  has  been  actuallj 
paid  during  the  lifetime  and  good  health  of  the  insured;"  and, 
second^  that  in  the  policy  delivered  to  him  was  contained  a  copy  of 
the  application  including  the  above  provision,  and  also  the  further 
provision  that  "  no  person  has  the  power  to  cancel,  change  or  add 
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to  any  of  the  terms  of  this  poliej-contract,  waive  forfeitures  or  give 
credits^  except  the  president,  vice-presidents,  comptroller  or  secre- 
tary of  the  company,  and  then  only  in  writing."  It  was  farther 
recited  in  the  policy  that  it  was  issued  in  consideration  of  the  pay- 
ment '^  in  advance  "  of  the  first  semi-year's  premium. 

The  agent,  therefore,  knew  when  he  made  the  alleged  agreement 
with  the  insnred  that  he  had  no  power  under  his  contract  to  make 
sach  agreement,  and  the  insured  knew  when  the  policy  was  deliv- 
ered to  him,  or  ought  to  have  known,  that  the  agent  had  no  such 
power,  and  that  the  policy  had  no  force  until  the  first  premium  was 
in  fact  paid. 

But  it  is  claimed  that  the  evidence  on  this  trial  differs  from  that 
on  the  former  trial  with  respect  to  the  company  furnishing  the  agent 
aeventy-five  dollars  a  month  with  which  to  promote  and  build  np  its 
basiness,  and  that  it  was  the  purpose  of  the  company  in  making  this 
advance  to  permit  the  agent  to  use  this  money  in  making  advances 
for  premiums.  But  here  again  we  think  there  is  no  substantial  dif- 
ference in  the  testimony  on  this  trial  from  that  on  the  former  trial, 
for  the  reason  that  the  agreement  to  make  this  advance  was  in  the 
contract  between  the  agent  and  the  company,  and  this  agreement 
was  in  evidence  on  the  former  trial,  the  same  as  upon  this.  This 
shows  that  the  company  agreed,  in  order  to  increase  the  facilities  of  the 
agent  for  obtaining  business,  to  advance  to  him  the  sum  of  seventy- 
five  dollars  per  month  which  was  to  be  a  lien  on  all  commissions 
accruing  under  the  agreement,  and  rather  supports  the  contention 
of  the  defendant,  than  otherwise,  that  whatever  understanding  the 
agent  had  with  the  insured  in  respect  to  advancing  or  taking  care 
of  the  first  premium  was  a  private  matter  between  them  rather  than 
an  agreement  between  the  insured  and  the  company,  for  the  reason 
that  if  tliis  seventy-five  dollars  per  month  was  put  in  the  agent's 
hands,  as  he  swears  it  was,  as  a  fund  out  of  which  premiums  could 
be  advanced  by  him  if  he  chose,  that  fact  alone  negatives  the  claim 
that  the  company  ever  intended  to  permit  the  agent  to  give  a  credit 
for  premiums  in  violation  of  his  contract  with  it. 

The  proof  is  clear,  however,  that  the  agent  did  not  use  or  promise 
to  use  any  of  these  funds  for  the  payment  of  the  premium  in  ques- 
tion,  and  never  reported  to  the  company  that  such  premium  was 
paid,  although  two  reports  were  made  by  him  to  the  company  sub- 


Digitized  byCjOOQlC 


284    ONEONTA,  C.  &  R.  S.  R.  CO.  v.  G.  &  C.  V.  R  B,  CO. 
Thibd  Department,  June  Tbbm,  1903.  [Vol.  b5. 

sequent  to  the  delivery  of  the  policy  in  question  and  prior  to  the 
death  of  the  insured. 

The  judgment  should  be  reversed  upon  the  law  and  the  facts  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event 

All  concurred. 

Judgment  reversed  on  law  and  facts,  with  costs  to  appellant  to 
abide  event. 


Onbonta,  Coopeestown  and  Richfield  Springs  Railway  Com- 
pany, Respondent,  v.  The  Coopeestown  and  Chablottb  Valley 
Railboad  Company  and  The  Coopeestown  and  Susquehanna 
Valley  Railboad  Company,  Appellants. 

Bailroad  intenectian — temporary  eramng — section  9Sof  the  BaUroad  Law  ii  not 
incomietent  toith  the  provisions  of  the  Bailroad  Law  for  the  determiruitum  cf  com- 
pensation and  the  manner  of  intersection  and  the  construction  of  a  tempcrary 
crossing —  the  Condemnation  Law  does  not  govern  the  proceeding  to  appoint  em" 
missioners  of  appraisal — form  of  the  petition  therefor  —  order  to  show  cause  and 
order  appointing  commissioners — t?ie  order  is  not  a  final  one — review  on  an 
appeal  ihertfrom  of  intermediate  ordei^s. 

Section  12  of  the  Railroad  Law  (Laws  of  1890.  chap.  565,  as  amd.  by  Laws  of 
1892,  chap.  676),  so  far  as  it  authorizes  the  appointment  of  commission  era  to 
determine  the  amount  of  compensation  to  be  made  by  one  raihroad  company 
for  the  privilege  of  intersecting  the  railroad  of  another  company,  and  the  man- 
ner of  intersection,  and  section  1  of  chapter  289  of  the  Laws  of  1898,  author- 
izing the  court  to  permit  the  construction  of  a  temporary  crossing  during  the 
pendency  of  the  proceedings,  are  neither  of  them  inconsistent  with,  nor  were 
either  of  them  repealed  by,  section  68  of  the  Railroad  Law  (added  by  chap. 
754  of  the  Laws  of  1897),  as  amended  by  chapter  789  of  the  Laws  of  1900. 

Although  section  12  of  the  Railroad  Law  requires  that  the  commissioners  shall 
**  be  appointed  by  the  court  as  is  provided  in  the  Condemnation  Law,"  the  Con- 
demnation Law  does  not  govern  the  proceeding.  Consequently,  the  fact  that 
such  a  proceeding  was  instituted  upon  a  petition  and  an  order  to  show  cause. 
returnable  in  less  than  the  eight  days  prescribed  by  the  Condemnation  Law 
(§  3361  of  the  Code  of  Civil  Procedure),  does  not  deprive  the  court  of  JurisdictioD. 

The  petition  in  such  a  proceeding  need  not  state  the  matters  required  by  the 
Condemnation  Law  in  a  proceeding  to  condemn  lands.  It  is  sufficient  for  it  to 
state  that  the  petitioner  is  a  corporation;  that  the  route  of  its  road,  as  laid 
down  by  it,  crosses  the  other  road;  that  it  desires  to  cross  such  road  at  a  speci- 
fied point;  that  the  two  corporations  cannot  agree  upon  the  amount  of  com- 
pensation to  be  made  therefor  or  the  point  or  manner  of  such  crosBing  aod 
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connectiona,  and  that  the  petitioner,  which  operates  a  street  railway,  has 
obtained  the  requisite  consents  of  property  owners  and  municipal  authorities 
to  the  construction  of  the  road,  and  that  its  road  is  actually  in  operation  on 
both  sides  of  the  defendant's  road  and  up  to  the  point  of  the  proposed 
intersection. 

A  decision  of  the  Board  of  Railroad  Ck>minissioneTS,  under  section  68  of  the  Rail- 
road Law,  to  the  effect  that  a  permanent  crossing  should  be  constructed  at 
grade  at  the  point  in  question,  and  that  the  petitioning  corporation  should  bear 
the  entire  expense  of  the  construction  and  maintenance  thereof,  is  not,  in  the 
event  of  the  refusal  of  the  other  railroad  company  to  allow  the  petitioning 
company  to  proceed  under  the  decision  of  the  Railroad  Commissioners,  a  bar 
to  the  granting  of  an  order  for  the  construction  of  a  provisional  or  temporary 
crossing. 

The  objection  that  the  order  permitting  the  construction  of  the  temporary  cross- 
ing did  not  require  the  petitioner,  when  constructing  such  crossing,  to  comply 
with  some  of  the  conditions  imposed  by  the  Board  of  Raihroad  Commissioners 
for  the  permanent  crossing,  is  unaYailing,  where  it  appears  that  the  bond 
required  of  the  petitioner  before  being  allowed  to  construct  the  temporary 
crossing  was  conditioned  upon  the  full  and  faithful  performance  by  the  peti- 
tioner of  all  conditions  which  might  be  imposed  upon  it  by  the  Board  of  Rail- 
road Commissioners,  pursuant  to  section  68  of  the  Railroad  Law. 

The  order  authorizing  the  construction  of  the  temporary  crossing  is  not  a  final 
order  in  a  special  proceeding,  and,  consequently,  a  statement  in  the  notice  of 
appeal  therefrom  of  an  intention  to  bring  up  for  review  certain  intermediate 
orders,  is  ineffective.    (Code  Civ.  Proc.  §§  1801,  1358.) 

Appeal  bj  the  defendants,  The  Cooperstown  and  Charlotte  Val- 
ley Railroad  Company  and  another,  from  an  order  of  the  Supreme 
Court,  made  at  the  Otsego  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  Otsego  on  the  12th  day  of  March, 
1903,  granting  to  the  plaintiff  a  temporary  crossing  over  the  tracks 
of  the  defendants'  railroad,  with  notice  of  an  intention  to  bring 
up  for  review  upon  such  appeal  certain  intermediate  orders  made 
herein. 

This  is  a  special  proceeding  under  section  12  of  the  Eailroad  Law 
(Laws  of  1890,  chap.  565,  as  amd.  by  Laws  of  1892,  chap.  676)  in 
which  the  petitioner  prays  for  the  appointment  of  commissioners  to 
aacertain  and  determine  the  amount  of  compensation  to  be  made  by 
tlie  petitioner  to  the  defendants  for  the  right  to  intersect  the  track 
of  the  defendants  at  grade  upon  Chestnut  street  in  the  village  of 
Cooperstown  and  to  fix  the  line  or  lines,  grade  or  grades,  point  or 
manner  of  such  intersections  and  connections.  The  petitioner  is  a 
street  surface  railroad  corporation  operating  its  road  by  electricity 
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from  the  village  of  Oneonta  to  the  village  of  Richfield  Springs 
through  the  village  of  Cooperstown.  The  defendant,  the  Coopers- 
town  and  Susquehanna  Valley  Railroad  Company,  is  the  owner  of 
a  single-track  railway  operated  from  Cooperstown  to  Cooperstown 
Junction,  a  distance  of  about  sixteen  miles,  and  its  railway  is  leased 
to  the  defendant,  the  Cooperstown  and  Charlotte  Valley  Railroad 
Company,  which  operates  it  as  a  steam  railroad.  The  line  of  the 
petitioner's  electric  road  crosses  the  line  of  the  defendants'  steam 
road  at  Chestnut  street  in  the  village  of  Cooperstown,  as  above 
stated,  and  all  that  is  necessary  to  make  the  track  of  petitioner's 
road  a  continuous  one  between  the  village  of  Oneonta  and  the  vil- 
lage of  Richfield  Springs  is  the  construction  of  about  fifty  feet  of 
track  across  the  single  track  of  the  defendants'  railroad  where  their 
lines  cross  at  Chestnut  street  aforesaid.  Without  the  construction 
of  such  fifty  feet  petitioner  would  be  compelled  to  transfer  all  its 
passengers  going  in  either  direction  from  a  car  on  its  track  on  one 
side  of  the  defendants'  track  to  a  car  on  its  track  on  the  other  side 
of  defendants'  track  at  great  expense  to  it  and  great  inconvenience 
to  the  traveling  public. 

In  June,  1902,  the  petitioner  applied  to  the  State  Board  of  Railroad 
Commissioners  under  section  68  of  the  Railroad  Law  (as  aind. 
by  Laws  of  1900,  chap.  739)  to  determine  whether  the  petitioner's 
track  should  cross  the  defendants'  track  above,  below  or  at  grade 
of  the  steam  railroad  track.  The  defendant  lessee  appeared  in 
opposition  to  such  application.  After  several  hearings  the  board 
rendered  a  decision  October  3,  1902,  authorizing  a  crossing  over 
appellants'  track  and  roadbed  at  grade,  upon  compliance  with 
certain  conditions  mentioned  in  such  decision.  The  decision  of 
the  Board  of  Railroad  Commissioners  was  not  appealed  from.  The 
petitioner  alleges  here  that  it  has  been  unable  to  agree  with  the 
defendants  or  either  of  them  upon  the  amount  of  compensation  to 
be  made  for  crossing  their  road,  or  upon  the  lines,  grades,  points 
or  manner  of  such  intersection,  and  alleges  that  the  defendants 
refuse  to  negotiate  concerning  the  said  intersection  or  otherwise, 
and  refuse  to  allow  the  petitioner  to  carry  out  or  comply  with 
the  decision  of  the  said  State  Board  of  Railroad  Commissioners,  In 
the  answer  of  the  defendants  each  of  them  admits  that  it  has  ref  ased 
and  refuses  to  allow  the  petitioner  to  carry  out  or  comply  with  the 
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decision  of  the  said  State  Board  of  Railroad  Commissioners  of  Octo- 
ber 3,  1902.  Upon  such  refusal  of  the  defendants  the  petitioner 
commenced  this  proceeding  and  applied  to  the  Special  Term  upon 
its  petition  and  affidavit,  and  on  an  order  to  show  cause,  granted  and 
served  February  26,  1903,  returnable  March  2,  1903,  for  the  order 
prayed  for  as  above  stated  under  section  12  of  the  Railroad  Law. 
On  the  return  of  said  order  to  show  cause  the  defendants  appeared 
and  filed  numerous  preliminary  objections  to  the  jurisdiction  of  the 
court  and  to  the  sufficiency  of  the  papers  as  a  foundation  for  tlie 
application.  These  preliminary  objections  were  overruled.  Defend- 
ants thereupon  served  answers  raising  numerous  issues  and  the  court 
made  an  order  of  reference  to  a  referee  to  hear  and  determine  all  the 
issues  raised  by  these  answers.  The  court  also  upon  the  same  day 
upon  these  papers  and  a  further  affidavit  granted  an  order  to  show 
cause  why  a  temporary  crossing  should  not  be  granted  to  the  peti- 
tioner pursuant  to  chapter  239  of  the  Laws  of  1893,  which  order  to 
show  cause  was  made  returnable  on  the  4th  day  of  March,  1903. 
On  that  day  the  matter  was  adjourned  to  the  10th  of  March,  1903, 
when  the  court,  after  overruling  preliminary  objections  again  made 
to  the  jurisdiction  of  the  court,  granted  the  order  pursuant  to  chap- 
ter 239,  Laws  of  1893,  providing  for  a  temporary  crossing  upon  the 
petitioner's  filing  the  bond  provided  for  by  the  law.  From  that 
order  this  appeal  is  taken  and  the  appellants  state  in  their  notice  of 
appeal  that  they  intend  to  bring  up  for  review  all  the  intermediate 
orders. 

Albert  (7.  Tennanty  for  the  appellant  Cooperstown  and  Charlotte 
Valley  Railroad  Company. 

James  W.  Tucker,  for  the  appellant  Cooperstown  and  Susque- 
hanna Valley  Railroad  Company. 

I/l/nn  T,  Amoldy  for  the  respondent. 

Chbsteb,  J. : 

The  position  of  the  appellants,  that  the  court  had  no  jurisdiction 
or  power  to  grant  the  order  for  a  temporary  crossing,  is  based,  in 
substance,  upon  the  claims,  ^stj  that  at  the  time  the  order  for  such 
crossing  was  made  no  proceedings  had  been  lawfully  instituted  or 
commenced  for  the  appointment  of  commissioners  to  determine  the 
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compensation  or  the  manner  of  crossing,  and  that  the  petition  is 
insufficient  to  confer  jurisdiction  upon  the  court  to  appoint  commis- 
sioners ;  second,  that  the  determination  of  the  Board  of  Railroad 
Commissioners  as  to  the  manner  of  crossing  was  a  bar  to  the  grant- 
ing of  the  order  for  a  temporary  crossing,  and,  third,  that  section  12 
of  the  Railroad  Law  and  section  1  of  chapter  239,  Laws  of  1893,  under 
which  the  petitioner  was  trying  to  proceed,  had  both  been  repealed  by 
the  enactment  of  the  Laws  of  1897,  chapter  754,  which  added  sectiwi 
68  to  the  Railroad  Law  and  provided  in  section  3  of  snch  chapter 
for  the  repeal  of  all  acts  and  parts  of  acts  inconsistent  therewith. 

It  is  urged  in  support  of  the  first  contention  that  the  statute 
requires  the  proceeding  to  be  commenced  and  conducted  under  the 
Condemnation  Law  and  that  that  law  as  found  in  section  3361  of  the 
Code  of  Civil  Procedure  provides  that  a  copy  of  the  petition  and 
notice  for  the  appointment  of  commissioners  must  be  served  '^at 
least  eight  days  prior  to  its  presentation,"  and,  therefore,  tlist  the 
petition  accompanied  by  an  order  to  show  cause  returnable  in  a 
less  time  having  been  used  to  institute  the  proceedings,  it  was  not 
brought  as  required  by  law.  The  answer  to  this,  it  seems  to  me,  is 
that  the  proceeding  is  not  one  commenced  or  required  by  law  to  be 
conducted  under  the  Condemnation  Law.  It  is  true  that  section  12 
of  the  Railroad  Law  requires  that  the  commissioners  should  "  be 
appointed  by  the  court  as  is  provided  in  the  Condemnation  Law," 
but  nowhere  is  it  provided  that  the  proceeding  should  be  com- 
menced and  conducted  under  such  law,  and  it  has  been  expressly 
held  that  the  Condemnation  Law  does  not  govern  the  proceeding. 
{Matter  of  Lockpart  c6  Buffalo  li.  li.  Co.,  77  N.  Y.  557.) 

This  proceeding,  therefore,  could  have  been  commenced  by  the 
service  upon  the  defendants  of  the  petition  and  the  usual  eight  days' 
notice  of  the  motion  or  application  which  it  was  proposed  to  make 
to  the  court,  and  instead  of  such  notice  of  motion  the  court  or 
justice  had  the  power  under  section  780  of  the  Code  of  Civil  Pro- 
cedure, upon  an  affidavit  showing  grounds  therefor,  to  make  an 
order  to  show  cause,  returnable  in  less  than  eight  days.  The  orders 
to  show  cause  iu  this  case  were  each  based  upon  sufficient  affidavits 
showing  the  grounds  and  the  necessity  for  a  less  time  for  the  hear- 
ing than  would  be  required  by  giving  the  usual  notice  of  motion 
and  were  each,  I  think,  properly  granted.     The  case  last  cited  is  also 
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an  anthority  that  the  petition  need  not  Btate  the  matters  required  by 
the  Condemnation  Law  in  a  proceeding  to  acquire  title  to  lands. 
Judge  Eabl  in  writing  the  unanimous  opinion  of  the  Court  of 
Appeab  in  that  case  sajs  (at  p.  561) :  ^^  What  then  must  the  petition 
state?  Obviously  that  the  petitioner  is  a  corporation ;  that  the  route 
of  its  road  as  laid  down  by  it  crosses  the  other  road ;  and  tliat  it 
desires  to  cross  or  intersect  such  road,  specifying  the  place ;  and 
that  the  two  corporations  ^  cannot  agree  upon  the  amount  of  compen- 
sation to  be  made  therefor  or  the  points  and  manner  of  such  cross- 
ings and  connections.' " 

In  JUatier  of  Saratoffa  Electric  Ry.  Co.  (58  Hun,  287)  it  was 
held  that  because  of  an  amendment  to  the  law  (Laws  of  1884,  chap. 
252)  it  was  also  essential  to  allege  in  the  ]>etition  that  the  requisite 
consents  of  property  owners  and  municipal  authorities  to  the  con- 
struction of  the  road  had  been  procured. 

In  the  case  at  bar  it  is  alleged  in  the  petition  not  only  that  the 
petitioner  had  received  such  consents  but  that  its  road  was  actually 
in  operation  on  both  sides  and  up  to  the  point  of  intersection  with 
defendants'  road.  In  addition  to  this,  all  the  facts  mentioned  in  the 
above  quotation  from  Judge  Earth's  opinion  are  alleged.  The  peti- 
tion is  clearly  sufficient  to  confer  jurisdiction. 

The  decision  of  the  Board  of  Railroad  Commissioners  under  sec- 
tion 68  of  the  Railroad  Law  does  not,  in  my  opinion,  serve  as  a  bar 
to  the  application  for  the  order  for  tlie  temporary  crossing.  That 
decision  related  to  a  permanent  crossing  and  as  to  whether  such 
crossing  should  be  above,  below  or  at  grade  and  to  the  expense 
thereof.  It  determined  that  such  permanent  crossing  should  be  at 
grade  and  that  the  relator  should  bear  the  entire  expense  of  the  con- 
struction and  maintenance  of  it.  Section  68  gives  to  such  board 
authority  to  determine  these  questions  and  these  only.  For  these 
reasons  the  decision  is  not  a  bar  to  the  granting  of  the  order  for  the 
provisional  or  temporary  crossing. 

So  far  as  the  provisions  of  chapter  239  of  the  Laws  of  1893  and 
of  section  12  of  the  Railroad  Law  are  not  inconsbtent  with  section 
68  of  the  Railroad  Law,  they  remain  in  fall  force,  for  the  reason 
that  the  repealing  clause  contained  in  the  Laws  of  1897,  chapter 
75i,  which  added  section  68  to  the  Railroad  Law,  was  only  of  *^  all 
App.  Div.— Vol.  LXXXV.    .    19 


Digitized  byCjOOQlC 


290    ONEONTA,  C.  &  R.  S.  R.  CO.  v.  G.  &  C.  V.  R.  R.  C6. 

Third  Department,  June  Term,  1903.  [Vol.  85. 

acts  and  parts  of  acts  inconsistent  with  this  act."  (Laws  of  1897, 
chap.  754,  §  3.) 

The  Appellate  Division  in  the  fourth  department  has  recently 
decided  that  section  1  of  chapter  239  of  the  Laws  of  1893  was  not 
inconsistent  with  chapter  754  of  the  Laws  of  1897,  as  amended  by 
chapter  739  of  the  Laws  of  1900  (Railroad  Law,  §  68),  and,  there- 
fore, was  not  repealed  by  it,  and  we  agree  with  that  condnsion. 
{Olean  Street  Railway  Co.  v.  Penn.  R.  R,  Co,y  75  App.  Div. 
412.) 

Neither  is  section  12  of  the  Railroad  Law,  so  far  as  the  petitioner 
has  sought  relief  under  it,  that  is,  so  far  as  it  authorizes  the  appoint- 
ment of  commissioners  by  the  court  to  determine  the  amonnt  of 
compensation  to  be  made  by  one  road  for  intersecting  another  and 
the  manner  of  such  intersection,  at  all  inconsistent  with  section  68 
of  that  law,  and,  therefore,  can  stand  with  it. 

The  petitioner,  therefore,  had  the  right  to  invoke  the  aid  of  both 
these  laws  in  this  proceeding. 

I  think,  for  the  reasons  already  given,  that  the  court  had  the  jaris- 
diction  and  power  to  make  the  order  appealed  from. 

More  than  this,  I  think  such  order  was  right  under  the  circam- 
stances  appearing  here. 

The  petitioner  had  the  right  under  the  law  to  have  its  road  cross 
and  intersect  that  of  the  defendants.  (Railroad  Law,  §  4,  snbd.  5, 
as  amd.  by  Laws  of  1892,  chap.  676.)  After  the  Board  of  Railroad 
Commissioners  had  determined  that  such  crossing  should  be  at  gradd 
and  the  petitioner  had  attempted  to  agree  with  the  defendants  upon 
the  grades,  points  and  manner  of  the  intersection  and  the  amount  of 
compensation  to  be  made  therefor  and  the  defendants  had  refused 
to  allow  the  petitioner  to  proceed  under  the  decision  of  such  board, 
the  petitioner  had,  of  necessity,  if  it  was  not  to  be  defeated  entirely 
in  its  efforts  to  secure  such  crossing,  to  apply  to  the  Special  Term  a» 
it  did,  under  section  12  of  the  Railroad  Law,  for  the  appointment 
of  commissioners  to  determine  said  matters  concerning  which  it  wa& 
nnable  to  agree  with  the  defendants. 

When,  on  such  application  coming  on,  the  defendants  served 
answers  denying  the  right  of  the  petitioner  to  any  crossing  and  rais- 
ing issues  concerning  most  of  the  matters  alleged  in  the  petitioD, 
the  petitioner,  in  order  to  avoid  the  delay  incident  to  the  trial  of  the 
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iBBues  thus  raised,  was  justified  in  resorting  to  the  court  for  permis- 
sion to  make  a  temporary  crossing  under  section  1  of  chapter  239, 
Laws  of  1893.  {Olecm  Street  Railway  Co.  v.  Penn.  H,  li.  Cfe., 
75  App.  Div.  413.)  That  section  provides  for  relief  in  just  such  a 
case  as  ttiis,  and  the  purpose  of  the  statute  in  permitting  an 
application  for  a  temporary  crossing  was  evidently  to  enable  a 
street  railroad  company  to  avoid  the  delay  in  laying  its  tracks  which 
otherwi^  would  result  from  awaiting  the  trial  of  issues  so  raised. 
{Geneva  cfe  Waterloo  B.  Co.  v.  N.  Y.  C.  cfe  IT.  H.  R.  R.  Co., 
90  Hun,  9.) 

The  criticism  made  by  the  appellants  upon  the  order  granting  the 
temporary  crossing,  that  by  it  such  crossing  is  permitted  without 
compliance  with  some  of  the  conditions  imposed  by  the  determina- 
tion of  the  State  Board  of  Railroad  Commissioners  for  the  perma- 
nent crossing  at  grade,  has  no  force  in  view  of  the  fact  that  the 
Special  Term  required  the  bond  given  by  the  petitioners  before 
granting  the  temporary  crossing  to  be  conditioned  upon  full  and 
faithful  performance  by  the  petitioner  of  all  conditions  which  may 
be  imposed  upon  it  by  such  board  pursuant  to  section  68  of  the 
Railroad  Law. 

It  appears  that  after  the  answers  had  been  served  and  after  the 
granting,  but  before  the  return,  of  the  order  to  show  cause  why  a 
temporary  crossing  should  not  be  permitted,  the  defendants,  through 
their  attorneys,  consented  in  writing  that  the  engineer  of  the  Board 
of  Railroad  Commissioners  or  any  engineer  it  may  designate  ^'  shall 
determine  thejpoin^  of  crossing  by  said  plaintiff  at  Chestnut  street, 
such  consent  to  be  without  prejudice  to  any  of  the  other  questions 
raised  or  presented  upon  either  of  the  applications  herein."  The 
purpose  of  this  carefully  guarded  consent,  coming  so  late  and  at  the 
time  it  did,  was,  undoubtedly,  to  influence  the  court  favorably 
towards  the  defendants'  position ;  but  it  is  not  apparent  how  it 
could  facilitate  in  any  way  the  early  consummation  of  the  peti- 
tioner's right  to  a  crossing,  in  view  of  the  fact  that  all  the  issues 
raised  by  the  answers,  including  that  raised  by  the  defendants' 
denial  of  petitioner's  right  to  cross  their  track  at  all,  remained  to 
be  tried.  The  court  was  right  in  not  permitting  this  consent  to 
stand  in  the  way  of  granting  the  order  for  the  temporary  crossing. 

The  appeal  here  not  being  from  a  final  order  in  a  special  proceed- 
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ing,  the  specification  in  the  notice  of  appeal  of  an  intention  to  bring 
np  the  intermediate  orders  for  review  is  not  effective  for  that  pnr^^ 
pose.    (Code  Civ.  Proc.  §§  1301,  1358.) 

What  has  been  said  concerning  the  orders  to  show  cause  was 
made  necessary  bj  the  alleged  want  of  jurisdiction  in  the  court  to 
make  the  order  appealed  from. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  printing 
disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  of  the  State  of  New  Tobk  ex  rel.  Brooklyk 
Union  Elevated  Railroad  Company  and  Others,  Relators,  v. 
William  J.  Morgan,  as  Comptroller  of  the  State  of  New  York, 
Respondent. 

Bademption  from  a  tax  tale  —  a  purehater  (tt  a  mortgage  fored(mLr€  tale  U  a 
"  holder  of  any  mortgage.** 

The  term  "  holder  of  any  mortgage/'  used  in  section  189  of  the  Tax  Law  (Lawa 
of  1896,  chap.  908,  as  amd.  hy  Laws  of  1897,  chap.  878).  which  authorizes  the 
redemption  of  premises  from  a  tax  sale  by  "  the  holder  of  any  mortgage  which 
is  duly  recorded  at  the  time  of  the  sale/'  includes  a  purchaser  at  a  mortgage 
foreclosure  sale. 

Certiorari  issued  ont  of  the  Supreme  Court  and  attested  on  the 
21st  day  of  August,  1901,  directed  to  William  J.  Morgan,  as  Comp- 
troller of  the  State  of  New  York,  commanding  him  to  certify  and 
return  to  the  office  of  the  clerk  of  the  county  of  Albany  all  and 
singular  his  proceedings  had  in  denying  the  application  of  Anson 
B.  Flower  and  another,  relators  herein,  to  redeem  lands  from  a  sale 
by  the  respondent  for  unpaid  taxes. 

The  relator  Flower,  in  March,  1899,  purchased  the  lands  in  ques- 
tion upon  a  sale  in  foreclosure  of  a  mortgage  held  by  the  relator 
the  Central  Trust  Company.  Thereafter  the  premises  were  con- 
veyed by  several  mesne  conveyances  to  the  relator  the  Brooklyn 
Union  Elevated  Bailroad  Company.    In  November,  1895,  the  lands 
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were  sold  by  the  Comptroller  for  unpaid  taxes  for  the  year  1892, 
mach  the  larger  portion  to  the  State  and  other  smaller  portions  to 
varions  individuals.  The  mortgage  foreclosed  was  recorded  before 
the  assessment  of  such  taxes.  In  April,  1899,  Flower  and  the  Cen- 
tral Trust  Company  applied  by  a  petition  filed  with  the  Comptroller 
for  leave  to  redeem  the  lands  from  such  tax  sale  and  offered  and 
tendered  to  the  Comptroller  the  full  amount  for  which  such  lands 
were  sold  at  said  tax  sale,  together  with  all  costs,  interest  and  charges 
of  every  kind.  The  application  was  denied  by  the  Comptroller  on  the 
ground  that  Flower  was  not  "  the  ^  holder '  of  a  mortgage  "  within 
the  meaning  of  the  statute  authorizing  a  redemption  by  ^'  the  holder 
of  any  mortgage"  (Tax  Law  [Laws  of  1896,  chap.  908],  §  139,  as 
amended  by  Laws  of  1897,  chap.  373),  and  this  writ  was  issued  to 
review  that  determination. 

Charles  A,  CoUin  and  William  F,  Sheehan^  for  the  relators. 

John  Cunneen^  Attorney' General^  and  WiUi<im  //.  Wood,  for 
the  respondent. 

Chester,  J. : 

It  is  conceded  that  the  time  for  redemption  from  this  tax  sale 
had  not  expired  when  the  application  to  redeem  and  the  tender  of 
the  full  amount  of  money  required  for  such  redemption  were  made 
to  the  Comptroller.  The  law  in  force  at  the  time  authorized  such 
redemption  to  be  made  by  "  the  holder  of  any  mortgage  which  is  duly 
recorded  at  the  time  of  the  sale."  (Tax  Law  [Laws  of  1896,  chap. 
908],  §  139,  as  arad.  by  Laws  of  1897,  chap.  373.) 

It  is,  therefore,  entirely  clear  that  if  the  mortgage  had  not  been 
foreclosed,  and  the  holder  of  the  mortgage,  the  Central  Trust  Com- 
pany, had  made  the  application  to  redeem,  such  redemption  would 
have  been  authorized  and  would  have  been  within  the  express  letter 
of  the  statute.  Or  if  this  mortgage  had  been  assigned  to  Flower, 
who  afterwards  became  the  purchaser  on  the  foreclosure  sale,  he 
would  have  been  the  holder  of  the  mortgage,  and  entitled  under  the 
law  to  redeem.  While  under  the  letter  of  the  law,  and  by  a  strict 
construction  of  it,  he  is  not,  after  a  purchase  at  a  sale  under  a 
foreclosure  of  the  mortgage,  a  holder  of  the  mortgage,  yet  by  virtue 
of  such  sale  he  becomes  possessed  of  all  of  the  rights,  title  and 
interest  of  the  mortgagee  in  the  premises.     He  even  gets  more  than 
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this.  Section  1632  of  the  Code  of  Civil  Procedure  provides  that  "a 
conveyance  upon  a  sale  made  pursuant  to  a  final  judgment  in  an 
action  to  foreclose  a  mortgage  upon  real  property  *  *  *  is  as 
valid  as  if  it  was  executed  by  the  mortgagor  and  mortgagee,  and  is 
an  entire  bar  against  each  of  them."  The  effect  of  a  foreclosure 
deed  is  to  vest  in  the  purchaser  the  entire  estate  of  the  mortgagor 
and  mortgagee  as  of  the  date  of  the  mortgage.  {Hector^  etc^ 
Christ  P.  E,  Church  v.  Mack,  93  K  T.  488.) 

The  equities  in  this  case,  it  seems  to  me,  are  aU  with  the  relators. 
It  has  been  held  that  a  purchaser  at  a  mortgage  foreclosure  sale, 
Toid  as  against  the  owner  of  the  equity  of  redemption,  becomes  in 
legal  eflEect  assignee  of  the  mortgage.  {TownBhend  v.  Thomson, 
139  N.  Y.  161.  See  also  Green  v.  Mussey,  76  App.  Div.  174.)  But 
assuming  that  the  foreclosure  here  was  complete  as  to  the  persons 
entitled  to  be  made  parties  to  the  foreclosure  action,  I  think  the 
purchaser  at  the  sale  should  be  deemed  in  equity  to  be  the  holder  of 
the  mortgage  for  the  purposes  at  least  of  permitting  him  as  such 
holder  to  have  the  benefit  of  the  right  to  redeem  from  this  tax  sale 
under  the  circumstances  presented  here.  This  is  simply  giving  to 
him  the  right  which  the  mortgagee  clearly  had  before  the  sale.  The 
mortgagee  has  joined  with  him  in  this  application,  and  I  think  the 
statute  should  not  be  construed  to  prevent  the  purchaser  from  hav- 
ing this  right  after  the  interests  of  the  mortgagee  in  the  mortgaged 
property  have  passed  to  the  purchaser. 

I  cannot  bring  myself  to  believe  that  the  purpose  of  putting  the 
words  "  holder  of  any  mortgage  "  in  the  statute  was  intended  by  the 
Legislature  to  work  such  an  injustice  as  would  be  accomplished 
here  if  after  a  foreclosure,  when  the  right  to  redeem  has  not  expired, 
the  purchaser  could  not  do  what  the  mortgagee  could  have  done  in 
this  respect  before  the  foreclosure. 

The  determination  of  the  Comptroller  should  be  reversed,  and  the 
Comptroller  directed  to  grant  the  application  of  the  relators  to  redeem 
from  the  tax  sale,  with  fifty  dollars  costs  and  disbursements. 

All  concurred. 

Determination  of  the  Comptroller  reversed,  with  fifty  dollars  costs 
and  disbursements,  and  the  Comptroller  directed  to  grant  the  appli- 
cation of  the  relators. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accoants  of  Jona- 
than M.  CooLiDQE  and  Louis  M.  Brown,  as  Executors  of  the  Last 
Will  and  Testament  of  Oeobge  W.  Lbb,  Deceased. 

Sarah  J.  Snydeb  and  Others,  Appellants,  Bespondents ;  Hbnbt  A. 
HowABD,  as  Administrator,  etc.,  of  Nancy  Holland,  Deceased, 
^Respondent,  Appellant. 

WiU — equitable  eonvenion  cf  real  into  pereonal  property — reeiduarff  legateee  AM 
to  take  at  the  time  'deeignated  for  dietribtUion  and  not  at  the  time  of  actual  die- 
trUnUion  or  when  it  torn  required  by  law, 

Oeorge  W.  Lee  died  May  7,  1901,  leaying  an  estate  valued  at  $900,000,  upwards 
of  1260,000  thereof  consistiDg  of  penonalty.  By  the  6th  clause  of  his  will  he 
devised  and  bequeathed  his  residuarj  estate  to  trustees  in  trust  to  divide  the 
same  into  four  separate  trust  funds,  one  for  the  benefit  of  each  of  the  follow- 
ing persons,  viz.,  his  brother,  James  Lee;  his  sister,  Sarah  Snyder;  his  sister, 
Nancy  Holland,  and  his  son,  Forest  T.  Lee. 

The  6th  clause  also  provided  that  the  trust  funds  created  for  the  benefit  of  the 
testator's  brother  and  of  his  two  sisters  were  to  be  sufficient  in  amount  to  yield 
each  of  the  beneficiaries  an  annual  income  of  $800,  while  the  trust  fund  for  the 
benefit  of  the  son  should  include  the  balance  of  the  residuary  estate. 

The  7th  clause  of  the  will  contained  the  following  provision:  '*  Any  surplus  net 
income  arising  from  such  trust  fund  during  the  life  of  the  beneficiary  (my 
brother  or  sister)  over  and  above  said  sum  of  three  hundred  dollars  ($800) 
annually  shall,  when  ascertained,  be  added  to  the  income  of  the  trust  fund  to 
be  designated  for  my  said  ^n  and  shall  be  disposed  of  in  the  same  manner  as 
is  hereinafter  provided  for  the  disposition  of  the  income  from  said  trust  fund 
to  be  designated  for  my  son.  Upon  the  death  of  the  beneficiary  (my  brother 
or  sister)  for  whom  the  trust  fund  shall  have  been  designated,  the  principal  of 
said  trust  fund  shall  be  added  to  the  principal  of  the  trust  fund  to  be  desig- 
nated for  my  said  son,  and  thereafter  shall  be  held,  used  and  disposed  of  by 
the  said  trustees  in  the  manner  hereinafter  provided  for  the  disposition  of  the 
principal  of  the  said  trust  fund  to  be  designated  for  my  son." 

By  the  8th  clause  of  the  will,  the  testator  directed  the  executors  to  apply  to* 
the  use  of  his  son,  out  of  the  income  of  the  trust  fund  created  for  his  benefit, 
a  sum  not  to  exceed  $1,500  annually.  The  clause  further  provides  as  follows: 
**  Any  surplus  net  income  arising  during  the  life  of  my  said  son,  from  the 
trust  fund  designated  for  him,  over  and  above  what  may  be  paid  to  my  son,  or 
applied  to  his  use,  as  provided  in  this  and  the  next  succeeding  paragraph,  shall 
be  paid  over  by  the  said  trustees  (at  least  annually,  and  oftener  if  they  deem  it 
advisable)  to  my  next  of  kin,  exclusive  of  said  Forest  T.  Lee,  to  whom  in 
such  case  I  give  and  bequeath  the  same,  to  be  divided  between  them  (if  more 
than  one)  in  Shares  between  themselves  according  to  the  Statute  of  Distribution.'' 
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The  dth  clause  of  the  will  provided:  ''I  further  authorize  and  empower  the 
said  trustees  (in  case  they  shall  at  any  time  deem  it  advisable  and  for  the  best 
interests  of  my  said  son  to  do  so)  to  transfer  or  pay  over  to  him,  at  any  time, 
or  from  time  to  time,  the  whole  or  any  portion  of  the  principal  of  the  said 
trust  fund  so  designated  for  him;  and  in  such  case  I  give,  devise  and  bequeath 
to  my  said  son,  absolutely,  so  much  of  said  trust  fund  as  shall  be  so  transferred 
or  paid  over  to  him  by  said  trustees.  Upon  the  death  of  my  said  son,  the 
principal  of  said  trust  fund  so  designated  for  him  (or  so  much  thereof  as  shall 
not  have  been  transferred  to  him),  together  with  all  income  therefrom  then  in 
the  hands  of  the  said  trustees  or  uncollected,  shall  be  transferred  and  paid 
over  by  the  said  trustees  to  my  next  of  kin  to  be  divided  between  them  (if 
more  than  one)  in  shares  between  themselves  according  to  the  Statute  of  Dis- 
tribution; and  I  give,  devise  and  bequeath  the  same  to  such  next  of  kin, 
accordingly.  The  provisions  in  this  paragraph  contained  providing  for  the 
final  disposition  of  the  principal  of  the  trust  fund  to  be  designated  for  my  son, 
shall  be  construed  to  apply  to  and  regulate  the  disposition  of  the  principal  of 
the  trust  funds  to  be  designated  for  my  brother  and  sisters,  as  such  last-men- 
tioned trust  funds  may  from  time  to  time  be  added  to  the  trust  fund  designated 
for  my  son." 

The  11th  and  12th  clauses  of  the  will  provided  as  follows: 

"  Eleventh,  I  direct  that  the  words  '  trust  fund '  or  '  trust  funds,'  as  lised  in 
this  instrument,  shall  be  construed  to  include  real  estate  as  well  as  personal 
property,  and  that  the  words  '  next  of  kin,'  wherever  used  in  this  instrument, 
shall  be  construed  to  mean  my  lawful  descendants  or  descendant,  if  any  there 
shall  be,  to  the  exclusion  of  all  my  collateral  relatives.  I  further  direct  that 
no  person  who  shall  at  the  time  of  my  death  answer  the  description  of  '  my 
next  of  kin'  or  my  '  next  of  kin,  exclusive  of  my  son,'  shall  be  deemed,  by 
reason  of  that  fact,  to  have  acquired  any  vested  right  to  share  in  the  distribu- 
tion of  any  portion  of  my  estate,  but  the  phrases  above  quoted  shall  be  con- 
strued in  each  case  as  including  only  such  persons  as  shall  answer  the  descrip- 
tion at  the  time  of  making  the  payment  or  distribution. 

**  Ticelfth.  I  hereby  expressly  authorize  and  empower  said  executors  and 
trustees  to  sell  and  convey  and  convert  into  money  any  and  all  real  estate  of 
which  I  may  die  seized  or  the  owner,  and  to  execute  and  deliver  conveyances 
thereof,  subject,  however,  to  the  life  estate  devised  by  the  'second'  paragrapli 
hereof." 

The  testator  left  no  widow,  and  his  son.  Forest  T.  Lee,  was  his  sole  heir  at  law 
and  next  of  kin .  The  will  was  admitted  to  probate  and  letters  testamentary  were^ 
issued  thereon  May  27,  1901.  Forest  T.  Lee  died  intestate  February  16,  1902, 
leaving  no  widow  or  descendants.  If  Forest  T.  Lee  had  predeceased  hia 
father  the  next  of  kin  of  the  testator  at  the  time  of  his  death  would  have  been 
the  brother  and  sisters  for  whom  trust  funds  had  been  created  by  the  will  and 
the  children  of  three  deceased  sisters. 

Nancy  Holland,  one  of  the  testator's  sisters,  died  intestate  March  25,  1902* 
Thereafter,  on  October  18,  1902,  the  testator's  brother,  James  Lee,  died. 

Eiald,  that  the  will  did  not  create  an  equitable  conversion  of  the  ^testator's  real 
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atate  into  penonalty  for  the  following  reasons,  viz.,  that  the  power  of  sale 
was  discretionary  and  not  mandatory;  that  each  of  tlie  testator's  purposes 
conld  be  carried  out  without  such  a  conversion;  that  the  will  directed  that  the 
words  "trust  fund"  or  "trust  funds"  "shall  be  construed  to  include  real 
estate  as  well  as  personal  property;"  that  the  will  expressly  authorized  the 
executors  to  "  retain  and  hold,  as  a  part  of  said  trust  funds,  any  stocks,  bonds 
or  other  securities  or  inveatmenU  whatever  ;**  that  the  testator  had,  in  creating- 
the  trust  for  the  son  and  in  disposing  of  the  remainder  upon  his  death,  used 
the  words  "to  transfer,"  as  well  as  to  "  pay  over,"  and  "  devise "  as  well  aa 
"  bequeath,"  thus  showing  his  intention  that  the  trust  fund  should  consist  of 
real  property  as  well  as  personal  property,  and  that  the  authority  given  to  the 
trustees  to  allow  the  son  to  occupy  the  testator's  house,  and  the  use  of  the 
word  "  devise  *'  in  the  clause  confirming  any  advance  of  principal  made  by 
the  trustees  to  the  son  were  to  the  same  effect; 

That  the  fact  that  the  will  directed  the  remainder  to  be  divided  "  in  shares 
between  themselves  according  to  the  Statute  of  Distribution,"  did  not  indicate 
an  intention  to  effect  an  equitable  conversion,  but  simply  indicated  that  the 
amount  of  the  shares  was  to  be  governed  by  the  Statute  of  Distributions^ 
whether  the  shares  consisted  of  real  or  personal  property  or  both; 

That  the  next  of  kin  entitled  to  take  under  the  9th  clause  of  the  will  were  to- 
be  determined  as  of  the  time  when  the  testator  directed  the  distribution  to  be 
made,  and  not  as  of  the  time  when  the  trustees  should  actually  divide  the  estate 
or  when  they  were  required  by  law  to  divide  the  estate; 

That  upon  the  death  of  the  testator's  son  the  residuary  estate  vested,  subject  to- 
the  three  trusts  and  the  payment  of  the  debts  and  the  specific  legacies,  in  the 
testator's  next  of  kin  described  in  the  9th  clause  of  the  will,  to  wit,  the  brother 
and  sisters  of  the  testator  who  survived  him  and  the  children  of  the  testator's* 
three  sisters  who  had  predeceased  him; 

That,  so  far  as  the  share  which  vested  in  Nancy  Holland  consisted  of  personal 
property,  it  passed  to  her  administrator. 

Gboss-appeals  by  Sarah  J.  Snyder  and  others,  and  by  Henry  A^ 
Howard,  as  administrator,  etc.,  of  Nancy  Holland,  deceased,  from 
portions  of  a  decree  of  the  Surrogate's  Court  of  Warren  county, 
entered  in  said  Surrogate's  Court  on  the  8th  day  of  December,  1902^ 
judicially  settling  the  accounts  of  Jonathan  M.  Coolidge  and  another, 
as  executors,  etc.,  of  George  W.  Lee,  deceased. 

The  questions  presented  upon  this  appeal  involve  for  their  deter-^ 
mination  the  construction  of  the  will  of  Oeorge  W.  Lee,  who  died 
May  7, 1901,  being  at  the  time  a  resident  of  Warren  county.  The 
will  was  admitted  to  probate  by  the  surrogate  of  that  county  May 
27, 1901,  and  letters  testamentary  thereon  were  by  him  on  that  day 
iflsned  to  Jonathan  M.  Coolidge  and  Louis  M.  Brown,  the  executors 
named  in  the  will.     The  testator  left  an  estate  of  over  $300,000  ia 
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value.  He  had  6ome  real  estate,  bnt  much  the  greater  portion  of 
his  estate  was  personal  property.  In  his  will,  after  making  various 
specific  bequests  of  comparatively  small  amounts,  and  after  devising 
in  the  2d  paragraph  thereof  to  his  sister  ^N^ancy  Holland  during 
her  life  the  use  of  the  house  where  she  resided,  the  testator  created 
several  trust  funds,  and  the  questions  to  be  determined  here  relate 
to  the  disposition  of  these  trust  funds  upon  the  death  of  the  bene- 
ficiaries thereof.  These  trusts  were  created  in  the  6th  paragraph 
of  the  will  in  the  following  language :  "  All  the  rest  and  residue  of 
my  estate  whatever,  both  real  and  personal,  and  wherever .mtnate, 
I  give,  devise  and  bequeath  to  the  executors  hereof  in  trust,  how- 
ever, to  use  and  dispose  of  the  same  as  follows,  viz:  The  said 
executors  (as  trustees)  shall  at  once  divide  said  *  rest  and  residue  * 
into  four  separate  trust  funds,  and  they  shall  thereupon  designate 
one  of  such  funds  for  my  brother  James  Lee,  another  for  mj  sister 
Sarah  Snyder,  another  for  my  said  sister  Nancy  Holland,  and  the 
other  for  my  said  son  Forest  T.  Lee.  Each  of  the  trust  funds  des- 
ignated for  my  brother  and  sisters  shall  be  of  such  an  amount  as  shall 
be  deemed  by  the  said  trustees  amply  sufficient  to  produce  a  net 
income  of  three  hundred  dollars  ($300)  per  year.  The  trust  fund 
designated  for  my  said  son  shall  include  all  of  such  *  rest  and  residne ' 
which  shall  remain  after  taking  therefrom  the  amounts  necessaiy 
to  provide  the  three  funds  for  my  brother  and  sisters." 

The  7th  and  8th  paragraphs  of  the  will  described  the  specific  man- 
ner in  which  the  trustees  should  manage  such  trust  funds,  as  follows : 

"  Seventh.  The  said  trustees  shall  use  and  dispose  of  each  of  the 
trust  funds  which  shall  be  designated  for  my  brother  or  one  of  my 
sisters,  as  hereinbefore  provided,  and  the  income  therefrom  as  fol- 
lows: They  shall  invest  said  trust  fund  and  from  time  to  time 
reinvest  the  same  so  as  to  keep  it  invested  during  the  life  of  the  bene- 
ficiary for  whom  it  has  been  designated,  and  during  that  time  they 
shall  receive  and  collect  the  income  therefrom,  and  out  of  the  net 
income  arising  therefrom  they  shall  pay  to  the  beneficiary  (my 
brother  or  sister)  the  sum  of  three  hundred  dollars  ($300)  per  year, 
which  payments  shall  be  made  quarterly,  and  shall  be  computed, 
from  the  time  of  my  death.  Any  surplus  net  income  arising  from 
such  trust  fund  during  the  life  of  the  beneficiary  (my  brother  or  sif- 
ter) over  and  above  said  sum  of  three  hundred  dollars  ($300)  anna-; 
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allj  shall,  when  ascertained,  be  added  to  tlie  income  of  the  trnst 
fnnd  to  be  designated  for  my  said  son  and  shall  be  disposed  of  in 
the  same  manner  as  is  hereinafter  provided  for  the  disposition  of  the 
income  from  said  trnst  fund  to  be  designated  for  my  son.  Upon 
the  death  of  the  beneficiary  (my  brother  or  sister)  for  whom  the 
trust  fnnd  shall  have  been  designated,  the  principal  of  said  trnst 
fnnd  shall  be  added  to  the  principal  of  the  trnst  fnnd  to  be  desig- 
nated for  my  said  son,  and  thereafter  shall  be  held,  used  and  disposed 
of  by  the  said  trustees  in  the  manner  hereinafter  provided  for  the 
disposition  of  the  principal  of  the  said  trust  fund  to  be  designated 
for  my  son. 

^  Eighth,  Subject  to  the  provisions  contained  in  the  following 
(Ninth)  paragraph  hereof,  the  said  trustees  shall  use  and  dispose  of 
the  trust  fund  which  shall  be  designated  for  my  said  son  Forest  T. 
Lee  (in  case  my  said  son  shall  survive  me)  and  the  income  there- 
from, as  follows ;  They  shall  invest  said  trust  fund,  and  from  time 
to  time  reinvest  the  same,  so  as  to  keep  it  invested  during  the  life 
of  my  said  son,  and  during  that  time  they  shall  receive  and  collect 
the  income  therefrom,  and  out  of  the  net  income  arising  therefrom, 
they  shall  apply  to  the  use  of  my  said  son,  Forest  T.  Lee,  the  sum 
of  six  hundred  dollars  ($600)  per  year,  computing  from  the  time  of 
my  death.  And  in  case  the  said  trustees  shall  deem  it  advisable 
and  for  the  best  interests  of  my  said  son,  I  authorize  them  to  apply  to 
his  use,  from  said  net  income  such  additional  sum  as  they  may  deem 
advisable,  not  exceeding  in  any  one  year  the  sum  of  nine  hundred 
dollars  ($900)  in  addition  to  the  sum  of  six  hundred  dollars  ($600) 
hereinbefore  mentioned.  Any  surplus  net  income  arising  during 
the  life  of  my  said  son,  from  the  trust  fund  designated  for  him,  over 
and  above  what  may  be  paid  to  my  son,  or  applied  to  his  use,  as 
provided  in  this  and  the  next  succeeding  paragraph,  shall  be  paid 
over  by  the  said  trustees  (at  least  annually,  and  of  tener  if  they  deem 
it  advisable)  to  my  next  of  kin,  exclusive  of  said  Forest  T.  Lee,  to 
whom  in  such  case  I  give  and  bequeath  the  same,  to  be  divided 
between  them  (if  more  than  one)  in  shares  between  themselves 
according  to  the  statute  of  distribution.  The  words  *  net  income ' 
as  used  in  this  paragraph,  shall  be  construed  to  include  such  surplus 
income  arising  from  the  other  trust  funds  hereinbefore  mentioned 
as  shall  be  added  to  the  income  of  the  trust  fund  to  be  designated 
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for  my   said  son,   pursuant   to   the   provisions  of  the  preceding^ 
(Seventh)  paragraph  hereof." 

The  9tli  paragraph  of  the  will  contains  the  following  : 
"  Ninth.  In  addition  to  the  foregoing  provisions  in  favor  of  mj- 
said  son  I  hereby  authorize  the  said  trustees  (in  case  tiiey  shall 
deem  it  advisable  and  for  the  best  interests  of  my  said  son)  to  allow 
him  to  occupy,  for  his  residence,  free  of  rent,  the  house  and  lot 
where  I  now  reside,  at  the  comer  of  Warren  and  Church  streets,  in 
said  Village  of  Glens  Falls,  and  to  use  the  furniture  and  other 
chattel  property  (including  horses,  carriages,  Ac.)  belonging  on  said 
lot ;  the  said  trustees  paying  from  the  net  income  mentioned  in  the 
last  preceding  paragraph  the  taxes,  insurance  and  repairs  on  said 
house  and  lot,  in  addition  to  applying  One  thousand  five  hundred 
dollars  ($1,500)  of  such  net  income  to  the  use  of  my  said  son,  as 
therein  provided.  I  further  authorize  and  empower  the  said  trustees 
(in  case  they  shall  at  any  time  deem  it  advisable  and  for  the  best 
interests  of  my  said  son  to  do  so)  to  transfer  or  pay  over  to  him,  at 
any  time,  or  from  time  to  time,  the  whole  or  any  portion  of  the^ 
principal  of  the  said  trust  fund  so  designated  for  him  ;  and  in  sudi 
case  1  give,  devise  and  bequeath  to  my  said  son,  absolutely,  so  much 
of  said  trust  fund  as  shall  be  so  transferred  or  paid  over  to  him  by 
said  trustees.  Upon  the  death  of  my  said  son,  the  principal  of  said 
trust  fund  so  designated  for  him,  (or  so  much  thereof  as  shall  not 
have  been  transferred  to  him)  together  with  all  income  therefrom 
then  in  the  hands  of  the  said  trustees  or  uncollected,  shall  be  trans- 
ferred and  paid  over  by  the  said  trustees  to  my  next  of  kin  to  be 
divided  between  them  (if  more  than  one)  in  shares  between  them- 
selves, according  to  the  statute  of  distribution ;  and  I  give,  devise  and 
bequeath  the  same  to  such  next  of  kin  accordingly.  The  provisions 
in  this  paragraph  contained  providing  for  the  final  disposition  of  the 
principal  of  the  trust  fund  to  be  designated  for  my  son,  shall  be  con- 
strued to  apply  to  and  regulate  the  disposition  of  the  principal  of 
the  trust  funds  to  be  designated  for  my  brother  and  sisters,  a* 
such  last-mentioned  trust  funds  may  from  time  to  time  be  added  \j> 
the  trust  fund  designated  for  my  son." 

In  the  10th  paragraph  the  testator,  in  the  event  that  his  son 
Forest  T.  Lee  did  not  survive  him,  gave,  devised  and  bequeathed  to 
his  next  of  kin  to  be  divided  between  them  in  shares  according  to 
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the  Statute  of  DistribntioiiB,  the  portion  of  his  estate  which,  if  his 
«on  liad  survived  him,  would  have  constituted  tlie  trust  fund  pro- 
vided for  him. 

The  11th  and  12th  paragraphs  are  as  follows : 

"  jEleventh.  I  direct  that  tlie  words  '  trust  fund '  or  *  trust  funds,' 
as  used  in  tliis  instrument,  shall  be  construed  to  include  real  estate 
as  well  as  personal  property,  and  that  the  words  'next  of  kin,' 
wherever  used  in  this  instrument,  shall  be  construed  to  mean  my 
lawful  descendants  or  descendant,  if  any  there  shall  be,  to  the 
exclusion  of  all  my  collateral  relatives.  I  further  direct  that  no 
person  who  shall  at  the  time  of  my  death  answer  the  description  of 
*  my  next  of  kin '  or  my  *  next  of  kin  exclusive  of  my  son,'  shall 
be  deemed,  by  reason  of  that  fact,  to  have  acquired  any  vested 
right  to  share  in  the  distribution  of  any  portion  of  my  estate ;  but 
the  phrases  above  quoted  shall  be  construed  in  each  case  as  includ- 
ing only  such  persons  as  shall  answer  the  description  at  the  time  of 
making  the  payment  or  distribution. 

"  Twelfth.  I  hereby  expressly  authorize  and  empower  said 
executors  and  trustees  to  sell  and  convey  and  convert  into  money 
any  and  all  real  estate  of  which  I  may  die  seized  or  the  owner,  and  to 
execute  and  deliver  conveyances  thereof,  subject,  however,  to  the 
life  estate  devised  by  the  *  second '  paragraph  hereof." 

The  testator  left  no  widow,  and  left  as  his  only  heir  at  law  and 
next  of  kin  his  son,  Forest  T.  Lee.  The  son  died  intestate  February 
16,  1902,  leaving  no  descendant  and  no  widow.  If  Forest  T.  Lee 
had  predeceased  his  father,  the  testator,  the  next  of  kin  of  the 
father  at  the  time  of  his  death  would  have  been  his  brother,  James 
Lee,  two  sisters,  Sarah  J.  Snyder  and  Nancy  Holland,  the  three 
persons  named  in  the  will,  other  than  the  son,  for  whom  trust  funds 
were  created,  and  the  children  of  three  deceased  sisters.  Nancy 
Holland  died  intestate  March  23,  1902,  leaving  a  husband  her  sur- 
viving and  leaving  no  descendants.  At  the  time  of  her  death  her 
only  heirs  at  law  and  next  of  kin  were  the  persons  above  specified 
(except  herself)  as  the  persons  who  were  the  heirs  at  law  and  next 
of  kin  of  said  G^eorge  W.  Lee,  if  his  son  Forest  T.  Lee  were  dead. 

Letters  of  administration  on  the  estate  of  Nancy  Holland  were 
issued  to  Henry  A.  Howard  by  the  surrogate  of  Warren  county 
June  11, 1902.     During  the  pendency  of  this  proceeding  for  an 
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accounting,  and  on  October  13,  1902,  the  testator's  brother,  James 
Lee,  the  beneficiary  of  one  of  the  trust  funds,  died,  leaving  a  will, 
and  his  executors  and  next  of  kin  have  been  brought  in  as  parties 
to  this  proceeding. 

The  administrator  of  Nancy  Holland  contends  that  he  is  entitled  as 
such  administrator  to  one-sixth  of  the  entire  residuary  estate  left  by 
George  W,  Lee,  on  the  theory  that  the  will  operated  to  effect  an 
equitable  conversion  of  the  real  estate  of  the  testator  into  personalty 
and  that  Nancy  Holland  acquired  a  vested  interest  in  said  residaaiy 
estate  on  the  death  of  the  testator's  son  Forest  The  next  of  kin 
who  are  appellants  contend  that  the  administrator  of  Nancy  Hol- 
land is  entitled  to  no  share  whatever  in  the  estate,  on  the  grounds, 
jirat^  that  the  will  did  not  effect  an  equitable  conversion  of  the  real 
estate,  so  that  the  administrator  was  not  entitled  to  any  share  in  the 
realty ;  and,  aecond^  that  as  the  son  Forest  T.  Lee  and  the  sister 
Nancy  Holland  both  died  within  one  year  after  the  death  of  the 
testator,  and  before  any  distribution  of  the  estate  had  been  made  or 
could  be  made  under  the  law,  said  administrator  was  entitled  to  no 
share  in  the  personalty  because  of  the  provision  of  the  11th  para- 
graph of  the  will  providing  that  only  those  should  be  entitled  to 
share  in  the  testator's  estate  who  answered  the  description  of  the 
next  of  kin  at  the  time  of  the  payment  or  distribution.  None  of  the 
real  estate  of  the  testator  was  sold  by  his  executors  prior  to  the  death 
of  Nancy  Holland,  but  some  of  it  has  been  sold  by  them  since. 

The  surrogate  decided : 

1.  That  upon  the  death  of  Forest  T.  Lee  the  persons  then  living 
who  answered  the  description  of  next  of  kin  of  George  W«  Lee 
acquired  vested  rights  to  share  in  the  division  of  the  personal  estate 
in  the  hands  of  the  executors  of  the  will  of  said  George  W.  Lee, 
forming  a  part  of  the  trust  fund  directed  in  the  will  to  be  desig- 
nated for  said  Forest  T.  Lee,  and  also  in  the  real  property  which 
was  devised  by  said  will  in  shares  between  themselves  according  to 
the  Statute  of  Distributions. 

2.  That  said  Henry  A.  Howard,  as  administrator,  etc.,  of  Nancy 
Holland,  deceased,  is  entitled  to  receive  upon  the  distribution  of  the 
estate  the  same  share  of  the  proceeds  of  the  personal  estate  which 
would  have  been  distributable  to  said  Nancy  Holland  if  she  bad 
survived  until  the  distribution  was  actually  made. 
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3«  That  the  will  did  not  work  an  equitable  conversion  of  real 
property  into  personal  property,  and  upon  the  death  of  Nancy  Hol- 
land, intestate,  her  interest  in  the  real  estate  descended  to  her  heirs 
at  law  (subject  to  the  power  of  sale  given  to  the  executors  of  the 
will  of  George  W«  Lee),  and  upon  the  death  of  James  Lee  his  inter- 
est in  such  real  estate  passed  to  the  devisees  under  his  will,  subject 
to  such  power  of  sale. 

Also  that  the  administrator  of  the  estate  of  Nancy  Holland  was 
entitled  to  one-sixth  of  the  principal  of  the  trust  fund  set  aside  for 
said  Nancy  Holland  and  also  one-sixth  of  the  principal  of  the  trust 
fund  set  aside  for  James  Lee. 

The  decree  entered  is  based  upon  such  decision* 

The  administrator  of  Nancy  Holland  has  appealed  from  thoise 
portions  of  the  surrogate's  decision  and  decree  that  find  that  the  will 
did  not  work  an  equitable  conversion  of  the  real  estate  into  personal 
property,  and  Sarah  J,  Snyder  and  the  other  next  of  kin  have 
appealed  from  those  portions  of  the  decision  and  decree  which  find 
that  the  administrator  of  Nancv  Holland  is  entitled  to  a  share  in 
the  trust  funds  created  for  Forest  T.  Lee,  for  Nancy  Holland  and 
for  James  Lee. 

Edward  M.  Angdl,  for  Sarah  J,  Snyder  and  others,  appellants 
and  respondents. 

C»  H.  SturgeSj  for  Henry  A.  Howard,  as  administrator,  etc.^ 
respondent  and  appellant. 

Chsster,  J. : 

Two  questions  only  need  to  be  discussed  in  determining  this 
appeal :  Firsts  whether  or  not  the  will  operated  as  an  equitable 
conversion  of  the  testator's  real  estate  into  personalty.  Second^ 
whether  or  not  upon  the  death  of  the  testator's  son.  Forest  T.  Lee, 
Nancy  Holland  and  the  other  persons  then  living  who  answered  the 
description  of  next  of  kin  of  the  testator,  acquired  vested  rightr  to 
share  in  the  distribution  of  his  estate. 

First.  There  is  no  dispute  here  as  to  the  law  relating  to  equitable 
conversion,  but  the  trouble  arises  in  applying  the  law  to  the  facts  in 
this  case.  The  law  has  been  settled  by  a  long  line  of  authorities 
that  where,  as  here,  the  power  of  sale  given  to  the  executors  is  dis- 


Digitized  byCjOOQlC 


304  MATTER  OF  COOLIDQE. 

Thibd  Depabtment,  Junb  Tbbk,  1908.  [Vol.  85. 

<5retionary  and  not  mandatory,  conversion  will  not  be  decreed  unless 
there  is  an  absolute  necessity  to  sell  in  order  to  carry  out  the  scbeme 
of  the  will  or  unless  the  intention  that  there  should  be  a  sale  is  to 
be  found  in  the  whole  scope  and  tenor  of  the  will.  It  was  said  in 
Matter  of  Tatum  (169  N.  Y.  518),  which  was  a  case  where  the 
power  given  to  sell  the  real  estate  was  discretionary  only,  that 
*'  unless  the  purpose  of  the  testator  will  fail  without  a  conversion, 
equity  will  not  presume  it.  There  should  be  an  implication  of  a 
direction  to  convert,  so  unequivocal  and  so  strong  as  to  leave  no  sub- 
stantial doubt  in  the  mind.  *  *  *  Indeed,  conversion,  to  be 
decreed,  must  be  so  necessary,  as  that,  without  it,  the  provisions  of 
the  will  would  be  rendered  unreasonable  and  incapable  of  a  just 
and  an  effective  operation." 

In  the  case  at  bar  the  testator  owned  at  the  time  of  his  death  his 
residence  property  in  the  village  of  Glens  Falls,  which  by  the  9th 
paragraph  of  his  will  he  authorized  his  trustees  to  allow  his  son  to 
occupy  for  his  residence  free  of  rent.  He  also  owned  another  house 
and  lot  near  such  village,  the  use  of  which  he  devised  to  his  sister 
Nancy  Holland  during  her  life  by  the  2d  paragraph  of  his  will ; 
and  he  also  owned  some  half  dozen  other  pieces  of  real  estate,  part 
of  which  were  vacant:  All  of  this  real  estate  went  into  the  trust 
created  by  the  6th  paragraph  of  the  will  and  only  one  piece  has  been 
sold  by  the  trustees.  By  the  11th  paragraph  the  testator  directs  that 
the  words  "  trust  fund  "  or  "  trust  funds,"  as  used  "  shall  be  construed 
to  include  real  estate  as  well  as  personal  property."  And  by  the 
13th  paragraph  he  expressly  authorizes  his  trustees  to  ^^  retain  and 
hold,  as  a  part  of  said  trust  funds,  any  stocks,  bonds  or  other  securi- 
ties or  inveatmerUs  whatever  ^'^  which  he  may  have  at  the  time  of  his 
death.  This  language  is  broad  enough  to  cover  his  investments  in 
real  estate.  The  testator  left  upwards  of  $250,000  of  personal  prop- 
erty. This  was  ample  to  pay  all  debts  and  expenses  of  administra- 
tion, as  well  as  all  the  specific  legacies,  and  also  to  provide  capital 
for  all  the  trusts  created  in  the  \7ill,  outside  of  the  trust  created  for 
the  benefit  of  the  son  and  to  leave  for  the  capital  of  the  trust  so 
created  not  less  than  $200,000  personal  property  besides  the  real 
estate.  Thus  far  each  of  the  purposes  of  the  testator,  as  expressed  in 
his  will,  could  be  fully  carried  out  without  any  conversion  of  the  real 
estate  into  personalty  and  without  the  exercise  of  the  power  of 
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sale  given  to  the  executors,  and  trustees.  I  tliink,  also^  the  further 
scheme  of  the  will,  that  is,  the  distribution  of  the  property,  pro- 
yided  for  in  the  9th  paragraph,  upon  the  death  of  the  son,  between 
the  next  of  kin  in  that  paragraph  mentioned,  can  also  be  carried  out 
without  such  a  conversion,  and  it  would  seem,  also,  from  the  lan- 
guage there  used,  that  the  testator  had  such  a  distribution  in  his 
mind.  He  there  provides  tliat  upon  the  death  of  his  son  the  prin- 
cipal of  the  trust  fund  designated  for  him,  together  with  all  income 
therefrom  then  in  the  hands  of  the  trustees  or  uncollected,  ^'  shall 
be  trcmrferred  and  paid  over  by  the  said  trustees  to  my  next  of  kin, 
to  be  divided  between  them  *  *  *  in  shares  between  them- 
selves, according  to  the  Statute  of  Distribution ;  and  I  give,  devise 
and  bequeath  the  same  to  such  next  of  kin  accordingly."  The  use 
of  the  word  "  transferred  "  in  addition  to  the  words  "  pay  over," 
and  the  use  of  the  word  "  devise,"  indicate  very  clearly  that  the 
testator  contemplated  that  at  the  time  of  the  distribution  there 
would  be  real  estate  to  be  transferred  to  those  entitled  thereto,  and 
he,  therefore,  devised  the  same  accordingly.  It  is  urged  by  the 
administrator  of  Mrs.  Holland,  however,  that  because  the  division 
under  these  paragraphs  was  to  be  "  in  shares  between  themselves, 
according  to  the  Statute  of  Distribution,"  that  indicated  an  intention 
that  the  fund  should  be  wholly  personal  before  being  distributed. 
I  think,  on  the  contrary,  when  viewed  in  the  light  of  the  entire  will, 
it  only  indicates  that  the  (mwunt  of  the  shares  is  to  be  governed  by 
the  Statute  of  Distributions  (Code  Civ.  Proc.  §  2732),  whether  those 
shares  be  personal  property  or  real  estate,  or  both. 

The  same  reasoning  will  apply  to  the  trust  fund  created  for 
either  of  the  beneficiaries  thereof,  other  than  the  son,  for  the  testa- 
tor provides  in  the  7th  paragraph  that  "upon  the  death  of  the 
beneficiary  (my  brother  or  sister)  for  whom  the  trust  fund  shall 
have  been  designated,  the  principal  of  said  trust  fund  shall  be  added 
to  the  principal  of  the  trust  fund  to  be  designated  for  my  said  son, 
and  thereafter  shall  be  held,  used  and  disposed  of  by  the  said 
trustees  in  the  manner  hereinafter  provided  for  the  disposition  of 
the  principal  of  the  said  trust  fund  to  be  designated  for  my  son." 

That  the  testator  did  not  intend  a  conversion  is  also  apparent  in 
the  9th  paragraph  where  the  trustees  are  given  authority  to  allow 
App.  Drv.— Vol.  LXXXV.        20 
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the  son  to  occupy  the  testator's  honse  and  lot  as  a  residence  free  of 
rent,  and  where  also  the  trustees  are  authorized  in  their  discretion 
^*  to  transfer  or  pay  over  to  him  (that  is,  the  son)  at  any  time,  or 
from  time  to  time,  the  whole  or  any  portion  of  the  principal  of  the 
said  trust  fund  so  designated  for  him ;  and  in  such  case  I  give,  devise 
and  bequeath  to  my  said  son,  absolutely,  so  much  of  said  trust  fund 
as  shall  be  so  transferred  or  paid  over  to  him  by  said  trustees.' 
Here  again  the  use  of  the  words  '^to  transfer"  as  well  as  the 
words  to  "pay  over"  and  the  word  "  devise"  as  well  as  the  word 
"  bequeath  "  shows  an  intention  to  give  authority  to  the  trustees  to 
pass  the  title  of  real  estate  as  well  as  personal  property  to  the  son. 
Indeed  throughout  the  entire  will  the  testator  lias  carefully  observed 
the  distinction  between  the  meaning  of  the  words  "  bequeath  "  and 
'^  devise."  It  is  apparent  from  the  context  that  his  use  of  these 
words  either  separately  or  when  coupled  together  has  not  been  a 
careless  or  accidental  one,  but  has  been  to  accomplish  an  intelligent 
purpose.  That  being  so,  the  use  of  both  these  words  not  only  in 
the  creation  of  the  trust  fund  for  the  son,  but  in  disposing  of  the 
remainder  upon  his  death,  shows  very  clearly  that  it  was  his  inten* 
tion  that  such  trust  fund  should  consist  of  both  real  and  personal 
property  and  that  he  had  in  mind  that  the  trustees  might  hold  the 
residuary  estate  in  the  form  in  which  he  left  it  and  at  the  termina- 
tion of  the  trust  that  they  would  transfer  it,  or  pay  it  over,  in  kind, 
to  the  remaindermen. 

I  think  for  these  reasons  that  this  will  does  not  show  that  the 
testator  intended  by  it  to  work  an  equitable  conversion  of  real 
estate  into  personalty,  nor  is  there  any  necessity  for  such  a  conver- 
sion to  carry  out  the  will,  and,  therefore,  the  decision  of  the  surro- 
gate that  the  will  did  not  work  such  a  conversion  was  right. 

Second.  The  contention  of  Sarah  J.  Snyder  and  tiie  other  surviv- 
ing next  of  kin,  that  the  administrator  of  the  estate  of  Nancy 
Holland  is  not  entitled  to  share  in  the  distribution  of  the  trust  fund& 
created  by  the  will,  is  based  upon  the  11th  paragraph  of  the  will, 
where  it  is  directed  that  "  no  person  who  shall  at  the  time  of  my 
death  answer  the  description  of  *  my  next  of  kin,'  or  my  '  next  of 
kin  exclusive  of  my  son,'  shall  be  deemed,  by  reason  of  that  fact,  to 
have  acquired  any  vested  right  to  share  in  the  distribution  of  any 
portion  of  my  estate ;  but  the  phrases  above  quoted  shall  be  con- 
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fitrned  in  each  case  as  incladmg  only  such  persons  as  sball  answer 
the  description  at  the  time  of  making  the  payment  or  distribution.'' 
As  the  son  Forest  died  February  16,  1902,  and  the  sister  Nancy 
Holland  March  25,  1902,  no  distribution  of  the  estate  had  been 
made  prior  to  the  death  of  Mrs.  Holland,  nor  prior  to  the  death 
of  the  brother  James  Lee,  who  died  October  9,  1902,  while  the  pro- 
ceeding for  an  accounting  was  pending.  The  only  surviving  bene* 
fidary  of  a  trust  fund  is  the  sister,  Sarah  J.  Snyder.  The  surviving 
next  of  kin  claim  that  the  testator's  intent,  as  shown  by  the  11th 
paragraph  of  the  will,  above  quoted,  was  that  no  estate  should  vest 
in  his  next  of  kin  until  the  time  of  making  distribution,  and  that 
any  one  who  died  prior  to  the  time  of  distribution  should  not 
share  in  it.  It  is  argued  that  the  time  of  making  distribution 
referred  to  is  the  time  provided  by  law  for  the  distribution, 
which  in  this  case  would  be  at  the  expiration  of  one  year 
affer  letters  were  issued  upon  the  testator's  estate,  regardless 
of  the  time  when  the  death  of  Forest,  the  son,  should  occur. 
It  seems  quite  clear,  however,  from  the  will  itself  that  this  con* 
tention  cannot  be  upheld.  It  is  true  that  the  testator  has  pro- 
vided in  the  11th  paragraph  that  there  should  be  no  vesting  of 
his  estate  in  these  next  of  kin  at  the  time  of  his  death,  but  he 
has  clearly  fixed  the  time  of  the  vesting  of  his  residuary  estate  in 
such  next  of  kin  to  be  at  the  time  of  the  death  of  his  son,  for  he 
provides  in  the  9th  paragraph,  that^^  upon  the  death  of  my  said  son, 
the  principal  of  said  trust  fund  so  designated  for  him  *  *  ♦ 
shaD  be  transferred  and  paid  over  by  the  said  trustees  to  my  next 
of  kin,  to  be  divided  between  them  *  *  *  in  shares  between 
themselves,  according  to  the  Statute  of  Distribution ;  and  I  give, 
devise  and  bequeath  the  same  to  such  next  of  kin  accordingly." 
Here  is  a  direct  gift  to  the  next  of  kin,  to  take  effect  at  the  time  of 
the  death  of  the  son.  It  cannot  be  that  the  testator  by  saying  in 
the  11th  paragraph  that  his  next  of  kin  should  include  ^^  only  such 
persons  as  shall  answer  the  description  at  the  time  of  making  the 
payment  or  distribution"  meant  at  the  time  when  his  trustees 
should  physically  divide  his  estate  among  those  entitled  thereto,  or 
at  the  time  when  under  the  law  such  division  should  be  made,  but 
it  is  more  reasonable  that  he  meant  at  the  time  when  he  by  the 
terms  of  his  will  had  directed  the  payment  or  distribution  to  be 
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made  among  them.  If,  as  is  claimed,  he  meant  when  the  trostees 
should  divide,  or  when  under  the  law  they  were  required  to  divide, 
such  interpretation  would  make  the  residuary  clause  invalid,  for 
there  would  then  be  an  unlawful  suspension  of  the  power  of  aliena- 
tion ;  that  is,  a  suspension  based  upon  a  time  limit  and  not  upon  two 
lives  in  being,  and  it  cannot  be  presumed  that  he  intened  to  do 
that. 

In  each  of  the  cases  of  Manice  v.  Manice  (43  N.  Y.  303,  367) 
and  Shipman  v.  JioUms  (98  id.  311,  325)  the  question  was  pre- 
sented under  facts  quite  similar  to  those  existing  here,  whether  the 
estate  vested  at  the  time  appointed  by  the  testator  for  its  distribu- 
tion or  at  the  time  the  actual  distribution  was  made,  and  it  was 
held  in  each  case  that  there  was  a  vesting  at  the  time  fixed  by  the 
testator  for  the  division,  and  I  think  that  principle  must  apply  here. 

Upon  tlie  death  of  the  son,  therefore,  the  residue  of  the  estate 
vested  in  the  next  of  kin  of  the  testator  described  in  the  9th  para- 
graph of  his  will,  subject,  of  course,  to  the  three  trusts  and  the  pay- 
ment of  the  three  annuities  provided  for  therein,  and  subject  to  the 
expenses  of  administration,  all  the  debts  and  the  specific  lc^;acie6 
having  been  paid. 

The  testator,  in  addition  to  the  brother  and  the  two  sisters  who 
survived  him  and  who  were  trust  beneficiaries  under  his  will,  left  as 
next  of  kin,  after  the  death  of  his  son,  the  children  of  three  sisters 
who  died  before  he  did,  so  that  upon  a  division  there  are  six  shares 
to  be  provided  for,  and  one  of  these  shares  vested  in  Nancy  Hol- 
land, and  so  far  as  it  consisted  of  personal  property  passes  to  her 
administrator. 

The  decree  should  be  affirmed,  without  costs. 

All  concurred. 

Decree  affirmed,  without  costs. 
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Chasles  J.  Baoon,  Bespondent,  v.  Chbsteb  Chapicak,  Appellant. 

Statute  of  Idnidtatunu — uhat  aUegation  tuffieiently  uti  it  up — non-payment  must 
he  atteged  in  an  aetion  on  a  contract  for  the  payment  of  m/oney. 

An  allegation  contained  in  the  answer  interposed  in  an  action  to  recover  for 
medical  services  rendered  bj  the  plaintiff  to  the  defendant,  averring  that 
"  said  services  were  rendered  and  said  medicines  were  furnished  more  than  six 
years  prior  to  the  commencement  of  this  action/'  is  a  sufficient  plea  of  the  Stat- 
ute of  Limitations,  as  the  presumption  is  that  compensation  for  the  services 
became  due  immediately  upon  their  performance. 

Wttjjakh,  J.,  dissented. 

The  following  allegation  contained  in  the  answer  interposed  in  such  an  action, 
"For  a  further  answer,  set-off,  defense  and  counterclaim  the  defendant  alleges 
tliat  between  the  1st  day  of  May,  1889,  and  the  1st  day  of  Sept.,  1806,  the 

[  defendant  performed  work,  labor  and  services  for  the  plaintiff  at  his  special 
Instance  and  request  to  the  amount  of  $49.00;  that  said  services  were  reasonably 
worth  the  sum  of  $49.00,"  is  demurrable  in  that  it  does  not  aUege  non-pay- 
ment of  the  debt  set  out  therein. 

Appeal  by  the  defendant,  Chester  Chapman,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflf, 
entered  in  the  office  of  the  clerk  of  the  county  of  Oneida  on  the 
27th  day  of  October,  1902,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Oneida  Special  Term,  sustaining  the  plaintiff's 
demurrer  to  the  4th  and  5th  paragraphs  set  up  in  the  defendant's 
answer,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
7th  day  of  January,  1903,  amending  said  interlocutory  judgment. 

^.  D.  GardneTj  for  tlie  appellant. 

Johnson^  Caville  <&  Moore,  for  the  respondent. 
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Spring,  J. : 

The  action  is  to  recover  for  medical  services  alleged  to  have  been 
rendered  to  the  defendant  by  the  plaintiff.  The  answer  admits  the 
rendition  of  the  services,  bnt  denies  that  they  were  of  the  value 
claimed  in  the  complaint,  and  contains  also  a  general  denial.  The 
4th  connt  or  paragraph  is  as  follows : 

"  IV.  The  defendant  for  a  further  answer,  set-off,  defense  and 
counter  to  said  complaint  alleges  that  if  said  services  were  ren- 
dered as  alleged  in  said  complaint,  said  services  were  rendered  and 
said  medicines  were  furnished  more  than  six  yeare  prior  to  the  com- 
mencement of  this  action,  and  the  defendant  is  not  liable  for  the 
same  on  account  of  the  statute  of  limitations." 

The  demurrer  to  this  separate  defense  was  sustained,  as  we  con* 
elude,  erroneously.  The  answer  alleges  that  the  services  were  ren- 
dered more  than  six  years  prior  to  the  commencement  of  the  action. 
Presumptively  compensation  for  the  services  was  due  immediately 
upon  their  performance.  An  allegation  in  a  complaint  that  services 
of  stated  kind  and  value  were  rendered  would  not  be  amenable  to 
the  criticism  that  there  was  no  allegation  that  they  were  not  due,  for 
the  presumption  that  payment  was  immediately  to  follow  perform- 
ance would  obtain. 

The  authorities  cited  by  the  counsel  for  the  respondent  do  not 
uphold  the  decision.  In  Fno  v.  Diefendorf  (102  N.  Y.  720)  the 
answer  did  not  allege  that  the  six  years  had  elapsed  b^are  the  conv- 
mencement  of  the  action^  and  it  was  held  bad.  The  action  may 
have  been  pending  for  a  year  for  aught  that  appears,  and  it  is  essen- 
tial that  the  full  period  of  limitation  intervene  the  maturity  of  the 
claim  sued  on  and  the  commencement  of  the  action  for  its  enforce- 
ment, and  that  fact  must  be  alleged  in  setting  up  the  defense. 

In  MaUory  v.  Lamjphear  (8  How,  Pr.  491)  the  action  was  on  a 
due  bill  and  the  answer  in  setting  up  the  Statute  of  Limitations 
alleged  that  six  years  elapsed  between  the  making  of  the  bill  and 
the  commencement  of  the  action.  The  court  held  the  allegation 
bad  on  the  ground  that  the  due  bill  became  effective  from  delivery^ 
not  from  its  date.  The  purpose  of  an  allegation  is  to  apprise  the 
party  of  the  precise  cause  of  action  or  defense  sought  to  be  charged 
by  it.  The  present  averment  meets  that  rule  distinctly.  In  plead- 
ing a  cause  of  action  or  defense  allowed  by  statute  it  is  not  abso- 
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lately  essential  to  follow  the  laugaage  of  the  statute  itself  bat  the 
gist  of  it.  Only  the  facts  which  bring  the  pleader  within  its  par- 
view  need  be  alleged.  The  complaint  itself  shows  when  the  serv- 
ices were  rendered,  and  it  is  apparent  that  more  than  six  years  elapsed 
between  their  rendition  and  the  commencement  of  the  action,  and 
the  plaintiff  anticipated  the  defense  referred  to  by  affirmative  alle- 
gations of  an  acknowledgment  of  the  debt  by  the  defendant. 

The  5th  paragraph  or  connt  is  as  follows : 

"  V.  For  a  further  answer,  set-off,  defense  and  counterclaim  the 
defendant  alleges  that  between  the  1st  day  of  May,  1889,  and  the  1st 
day  of  Sept.,  1896,  the  defendant  performed  work,  labor  and  services 
for  the  plaintiff  at  his  special  instance  and  reqaest  to  the  amount  of 
$49.00 ;  that  said  services  were  reasonably  worth  the  sum  of  $49.00." 

The  court  below  held  this  allegation  bad,  we  assume  on  the 
ground  that  there  was  no  averment  of  non-payment  of  the  debt  set 
out.  We  concur  with  the  conclusion  reached.  It  is  the  essence  of 
a  pleading  on  contract  to  show  the  breach  upon  which  the  liability 
arises.  The  breach  in  a  contract  for  the  payment  of  money  is  the 
failure  to  pay,  and  the  non-payment  must  be  alleged  the  same  as  any 
other  fact  rendering  the  defendant  liable  in  failing  to  fulfill  his 
agreement.  This  is  true  irrespective  of  the  rule  that  non-payment 
in  our  practice  is  an  affirmative  defense.  {Lent  v.  iT.  Y.  dk  M.  It. 
Co.j  130  K  Y.  504,  510 ;  National  Bank  of  Deposit  v.  Rogers,  166 
id.  380,  387 ;  Newton  v.  Browne,  6  Misc.  Eep.  603 ;  56  N.  Y.  St. 
Eepr.  605 ;  Krower  v.  Beynolds,  99  N.  Y.  245.) 

As  is  urged  in  the  first  case  cited,  imless  this  rule  is  to  obtain, 
the  complaint  might  allege  a  cause  of  action  for  the  full  sum  of  the 
original  indebtedness,  and  if  verified  a  judgment  be  entered  there- 
for if  no  answer  were  interposed  although  it  had  been  largely 
reduced  by  payment.  The  authorities  are  fully  reviewed  in  that 
case  and  the  general  rule  as  to  the  necessity  of  alleging  affirmatively 
a  breach  of  the  contract  is  held  to  be  applicable  where  the  breach  is 
non-payment  of  the  debt,  the  same  as  where  damages  are  sought  to 
be  recovered  for  any  other  failure  of  a  party  to  live  up  to  his 
agreement. 

The  original  interlocutory  judgment  in  this  case  directed  judg- 
ment to  be  rendered  without  giving  leave  to  the  defendant  to  plead 
over.     After  the  appeal  this  was  amended  upon  notice  by  allowing 
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the  defendaot,  within  the  requisite  time,  to  interpose  an  amended 
answer.  This  was  for  the  benefit  of  the  defendant  and  conformed 
to  the  nsual  practice. 

The  interlocutory  judgment,  with  accompanying  order,  should  be 
reversed  wlierein  it  holds  the  defense  of  the  Statute  of  Limitations 
is  not  properly  pleaded,  and  should  be  afSrmed  as  to  the  holding  of 
the  insufficiency  of  the  counterclaim  set  fourth  in  the  5th  paragraph 
of  the  answer,  with  leave  to  the  defendant  to  plead  over  upon  pay- 
ment of  the  costs  of  the  demurrer,  and  the  order  amending  the 
interlocutory  judgment  should  be  affirmed,  costs  of  this  appeal 
allowed  to  neither  party. 

All  concurred,  except  Williams,  J.,  who  voted  for  the  affirmance- 
of  the  entire  judgment  and  orders. 

Interlocutory  judgment  and  accompanying  order  reversed,  in  so 
far  as  it  holds  that  the  defense  of  the  Statute  of  Limitations  is  not 
properly  pleaded,  and  affirmed  as  to  the  holding  of  the  insufficiency 
of  the  counterclaim  set  forth  in  the  5th  paragraph  of  the  answer 
with  leave  to  defendant  to  plead  over  upon  payment  of  the  costs  of 
the  demurrer,  and  order  amending  interlocutory  judgment  affirmed^ 
No  costs  of  this  appeal  allowed  to  either  party. 


Jennie  E.  Rudolf,  as  Administratrix,  etc.,  of  Tillib  Taff^ 
Sherman,  Deceased,  Respondent,  v.  Cathebine  Burton  and 
Others,  Defendants,  Impleaded  with  Luther  Craiq  and  Others^ 
Appellants. 

Assumption  by  several  grantees,  from  a  moriga^gor,  of  separate  pareeis  of  the  mart" 
gaged  pr&mises,  of  definite  parts  of  the  debt  created  by  two  mortgages  thereon — their 
right  on  a  foreclosure  of  the  second  mortgage  to  have  the  first  mortgagee  made  a  partjt 
tJiereto, 

Frank  Burton  executed  to  Dionysius  Knab  two  mortgages  upon  the  same 
premises.  Thereafter  Burton  sold  and  conveyed  to  eighteen  different  pur* 
cbnscrs  separate  portions  of  the  premises.  Sixteen  of  such  purchasers  pur- 
chased a  one-twentieth  portion  of  said  premises  and  two  of  them  purchased  a 
two  twentieths  portion  thereof.  In  each  of  the  deeds  to  the  sixteen  purchaaen. 
of  the  one-twentieth  portions  the   following  clause  appeared:    "Subject^ 
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however,  to  two  certain  mortgages  amounting  together  to  $6,750,  which  said 
party  of  the  second  part  hereby  assumes,  covenants  and  agrees  to  pay  to  the 
extent  of  (|8S7.50)  three  hundred  thirty-seven  and  50-100  dollars." 

A  similar  clause  was  contained  in  the  deeds  to  each  of  the  purchasers  of  the  two- 
twentieths  portions,  except  that  the  sum  assumed  in  each  of  the  conveyancea 
was  1675. 

After  Enab  had  assigned  the  second  mortgage,  actions  were  begun  to  foreclose 
both  mortgages.  Enab,  the  holder  of  the  first  mortgage,  was  not  made  a  party 
to  the  action  to  foreclose  the  second  mortgage. 

Upon  an  appeal  from  a  Judgment  foreclosing  the  second  mortgage,  it  was 

BeUL,  that  the  liabilities  of  the  purchasers  of  the  mortgaged  premises,  upon  the 
assumption  clauses  contained  in  their  deeds,  should  not  be  determined  in  the 
action  to  foreclose  the  second  mortgage  until  Enab,  the  holder  of  the  first 
mortgage,  had  been  made  a  party  to  the  action; 

That  a  more  feasible  course  would  be  for  all  the  parties,  who  were  necessary 
defendants  to  the  action  for  the  foreclosure  of  the  first  mortgage,  to  have  their 
rights  determined  in  that  action. 

Appeal  by  the  defendants,  Luther  Craig  and  others,  from  eo- 
much  of  a  judgment  of  the  County  Court  of  Erie  county  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  £rie 
on  the  15th  day  of  November,  1902,  upon  the  decision  of  the  court, 
rendered  after  a  trial  before  the  court  without  a  jury,  as  adjudges 
that  each  of  the  appellants  was  liable  to  pay  a  portion  of  the 
deficiency  after  the  sale  in  foreclosure  of  premises  described  in  the 
complaint. 

Clarence  U.  Carruth^  for  the  appellants. 

Harry  D.  WiUiame^  for  the  respondent. 

8phino,  J. : 

On  the  25th  day  of  January,  1898,  one  Frank  Burton  executed  to 
Dionysius  Knab  two  mortgages  to  secure  the  payment  of  the  pur- 
chase price  of  the  premises  described  in  said  mortgages,  one  for  the 
sum  of  $5,089.20,  and  the  other  for  $1,660.80.  The  smaller  one 
was  the  second  mortgage  and  is  now  owned  by  the  plaintiff,  and 
Knab  parted  with  his  interest  therein  in  February,  1898.  The  bond 
of  the  mortgagor  accompanied  each  mortgage. 

After  the  execution  of  said  mortgages  Burton,  the  mortgagor,. 
sold  and  conveyed  to  each  of  eighteen  different  purchasers  a  distinct 
portion  of  said  premiBCS.  Sixteen  purchased  each  a  one-twentieth 
portion  of  said  premiises,  and  two  a  two-twentieths  portion.    In  eacL 
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of  the  deeds  to  the  sixteen  parchasers  of  the  one-twentieth  portion 
the  following  clause  appears:  '^Subject,  however,  to  two  certain 
mortgages  amounting  together  to  $6,750«  which  said  party  of  the 
second  part  hereby  assumes,  covenants  and  agrees  to  pay  to  the 
extent  of  ($337.60)  three  hundred  thirty-seven  and  50-100  dollars." 

A  like  clause  is  contained  in  the  deeds  to  each  of  the  two  par- 
chasers  of  the  two-twentieths  portion,  except  that  the  sum  assumed 
in  each  of  those  conveyances  is  $675. 

It  will  be  observed  that  while  in  terms  the  assumption  does  not 
make  each  grantee  liable  for  an  aliquot  part  of  the  mortgage 
indebtedness,  that  is  the  effect  of  the  assumption.  Both  mortgages 
are  still  unpaid  and  it  is  claimed  that  the  premises  will  not  sell  for 
sufficient  to  meet  them.  The  judgment  in  this  action  adjudges  that 
each  of  the  appellants,  except  the  appellant  Wardle,  pay  any  defi- 
ciency to  the  extent  of  $337.50,  and  as  to  the  appellant  Wardle  and 
the  defendant  Donovan,  that  each  be  liable  for  a  deficiency  to  the 
extent  of  $675.  The  record  shows  that  the  first  mortgage  is  also 
being  foreclosed.  The  first  mortgagee  is  not  a  party  to  the  present 
action. 

As  a  result  of  this  judgment  for  deficiency  each  of  the  appellants 
is  made  liable  to  the  full  extent  of  his  assumption,  and  if  any  of  the 
grantees  are  unable  to  pay  their  proportion  each  of  the  others  who 
is  responsible  may  be  called  upon  to  pay  more  by  reason  of  the 
inability  of  those  delinquent  to  meet  their  shares.  But  this  is  not 
the  most  serious  difficulty.  When  the  land  is  sold  under  tlie  first 
mortgage  pursuant  to  a  judgment  and  sale  there  may  also  be  a  defi- 
ciency and  the  grantees  may  each  be  liable  to  pay  again  because  of 
their  assumption.  Without  passing  upon  the  exact  nature  of  the 
liability  of  these  grantees,  it  seems  to  us  essential  that  Knab  be 
brought  into  thia  action  so  that  his  rights  may  be  considered  before 
any  liability  is  imposed  upon  these  defending  grantees,  or  a  more 
feasible  course  probably  is  for  all  these  parties  who  are  necessary 
defendants  to  the  action  for  the  foreclosure  of  the  first  mortgage  to 
have  their  rights  determined  in  that  action.  It  may  be  that  Knab 
will  claim  that  he  is  entitled  to  collect  of  these  grantees  on  their 
assumption  before  any  right  inures  to  the  plaintiff  in  this  actioiu 
Again,  it  may  be  that  a  proper  construction  of  the  assumption  clauBa 
is  that  the  amount  to  be  paid  is  to  be  applied  toward  the  extingnish- 
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inent  of  the  entire  indebtedness  so  that  there  will  be  a  proportionate 
application  npon  each  mortgage.  In  any  event  the  liability  of  these 
yarions  grantees  ought  not  to  be  determined  now  as  the  necessary 
parties  are  not  in  court. 

That  part  of  the  judgment  appealed  from  is,  therefore,  reversed 
and  new  trial  granted,  with  costs  to  the  appellants  to  abide  the 
event. 

AU  concurred. 

That  portion  of  the  judgment  appealed  from  reversed  and  new 
trial  ordered,  with  costs  to  the  appellants  to  abide  event. 


Leua  Reed  Masok,  Appellant,  v.  Joseph  F.  Riob,  Respondent. 

JnUrpkader — action  to  recover  a  bond  and  mortffoffe  and  amignment  thereqf-^a 
delivery  of  the  autgntnent  into  court  fchere  the  defendant  hen  delivered  the  bond  and 
mortffoffe  to  another  etaimant  doee  not  entitle  him  to  interplead  eueh  claimant -^ 
Much  damant  shotUd  be  made  a  party  dtfendant. 

In  an  action  brought  to  compel  the  defendant  to  deliver  to  the  plaintiff  a  bond 
and  mortgage  and  an  assignment  thereof,  it  was  alleged  that  the  instruments 
were  delivered  to  the  defendant,  as  agent  and  trustee  of  the  plaintiff,  by  the 
mortgagee,  who  was  the  plaintifTs  father,  with  instructions  to  deliver  them  to 
the  plaintiff,  to  whom  the  assignment  ran,  upon  the  mortgagee's  death. 

The  complaint  further  alleged  the  death  of  the  plaintiff's  father  and  the  wrong- 
f ul  refusal  of  the  defendant  to  deliver  to  the  plaintiff  the  bond,  mortgage  and 
assignment,  and  asked  that  the  plaintiff  be  permitted  to  recover  the  value 
thereof  if  the  defendant  was  unable  to  deliver  the  same. 

The  defendant  submitted  an  affidavit  claiming  that  he  had  delivered  the  bond  and 
mortgage  to  another  daughter  of  the  mortgagee  at  the  latter's  request  and 
under  circumstances  which,  if  true,  indicated  a  delivery  to  him.  The  affidavit 
further  averred  that  the  executor  of  the  mortgagee  was  in  possession  of  the 
bond  and  mortgage  and  claimed  that  they  constituted  part  of  the  mortgagee's 
estate. 

The  court  thereupon  ordered  that  the  executor  of  the  mortgagee  be  substituted 
in  the  place  of  the  defendant  and  that  the  latter  be  discharged  from  all  liability 
upon  delivering  to  the  county  treasurer  the  assignment  of  the  mortgage. 

Edd,  that  the  order  should  be  reversed; 

That,  under  the  allegations  of  the  complaint,  the  plaintiff  had  a  right  to  chal- 
lenge the  validity  of  the  return  of  the  bond  and  mortgage  to  the  mortgagee; 
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That  the  order  was  not  justified  by  section  820  of  the  Code  of  Civil  Proceduc^ 
as  the  defendant  was  not  directed  by  such  order  to  deliver  to  the  coantj  treas- 
urer all  the  property  which  the  plaintifT  sought  to  recover,  but  only  the 
assignment; 

That  the  order  of  interpleader  was  also  improper,  for  the  reason  that  the  defead* 
ant  did  not  admit  liability  to  any  one  for  the  bond  and  mortgage; 

That  the  mortgagee's  executor  should,  however,  be  made  a  party  defendant 

Appeal  by  the  plaintiff,  Lelia  Eeed  Mason,  from  an  order  of  the 
Snpreme  Court*  made  at  the  Erie  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Allegany  on  the  23d  day  of  Sep- 
tember, 1902,  substituting  Mortimer  W.  Potter,  as  executor  of  John 
C.  Eeed,  deceased,  as  defendant  in  place  of  the  present  defendant 

Frederick  A.  Renins  and  A.  L.  EUioUy  for  the  appellant 

Norton  <b  Wa/rd^  for  the  respondent 

Spbino,  J.: 

The  action  is  commenced  to  compel  the  defendant  to  deliver  to 
the  plaintiff  the  bond,  mortgage  and  assignment  described  in  the  com- 
plaint. It  is  alleged  that  these  instruments  were  delivered  to  the 
defendant,  as  agent  and  trustee  of  the  plaintiff,  by  one  Reed,  the 
mortgagee  named  in  the  said  mortgage,  to  be  delivered  to  the  plain- 
tiff, to  whom  the  assignment  ran,  upon  the  death  of  the  mortgagee, 
who  was  her  father.  The  complaint  further  alleges  the  death  of 
the  father  and  the  wrongful  refusal  of  the  defendant  to  deliver  to 
the  plaintiff  the  bond,  mortgage  and  assignment,  which  were  of  the 
value  of  $3,700.  The  complaint  further  asks  to  recover  the  value 
of  the  property,  if  the  defendant  is  unable  to  deliver  the  same  to 
the  plaintiff. 

The  defendant,  in  his  affidavit  in  support  of  the  motion,  claims 
that  he  delivered  the  bond  and  mortgage  to  another  daughter  of  the 
mortgagee  at  the  request  of  the  latter  and  under  circumstances 
which,  if  true,  indicated  a  delivery  to  him.  Further,  that  letters 
testamentary  have  been  issued  to  one  Mortimer  "W.  Potter,  as  execu- 
tor of  the  will  of  said  Eeed,  and  said  executor  now  has  the  posses- 
sion of  said  bond  and  mortgage,  claiming  that  they  are  part  of  the 
assets  of  the  estate  of  said  testator  Eeed.  Thereupon  the  ooort 
ordered  that  the  executor  of  the  mortgagee  be  substituted  in  the 
place  of  the  defendant  Eice,  and  upon  the  latter  delivering  to  the 
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coQDtj  treasurer  said  assignment  that  he  be  discharged  from  all 
liability. 

In  this,  we  think,  the  court  erred.  The  complaint  charges  the 
defendant  with  receiving  as  trustee  the  bond  and  mortgage  and 
assignment  for  the  specific  purpose  of  delivering  the  same  over  to 
the  plaintiff,  and  consequently  has  a  right  to  challenge  the  validity 
of  the  return  of  the  bond  and  mortgage  to  the  alleged  donor.  Sec* 
tioD  820  of  the  Code  of  Civil  Procedure  authorizes  the  release  of 
the  defendant  and  the  substitution  of  tlie  real  defendant  who  claims 
the  property  sued  for  on  the  defendant  ^'  paying  into  court  the 
amount  of  the  debt  or  delivering  the  possession  of  the  property  or 
its  value  to  such  person  as  the  court  directs."  The  defendant  is  not 
directed  to  deliver  to  the  treasurer  the  property  which  it  is  charged 
he  has  in  his  possession  as  the  custodian  of  the  plaintiff,  but  only  to 
deliver  the  assignment  of  the  bond  and  mortgage.  This  is  not  suf- 
ficient. To  be  discharged  he  must  deliver  over  all  the  property 
which  the  plaintiff  charges  him  with  wrongfully  withholding.  {Bal- 
timore  cfe  Ohio  R.  R.  Co.  v.  Arthur,  90  N.  Y.  234 ;  Du  Bois  v. 
Union  Dime  Savings  InM.y  89  Hun,  382 ;  Basaett  v.  Leslie,  123 
N.  Y.  396.) 

The  defendant  does  not  admit  liability  to  any. one  for  the  bopd 
and  mortgage.  The  essence  of  an  order  of  interpleader  is  the 
admission  by  the  defendant  of  the  full  liability  set  fo^h^in  the 
complaint  to  some  one  and  the  controversy  is  between  the  contesting 
claimants  for  that  property.  The  defendant  asks  to  be  'discharged 
without  turning  over  the  property  on  the  ground  that  he  has  already 
delivered  it  and  it  is  in  the  possession  of  one  of  the  claimants.  The 
rightfulness  of  that  delivery  by  the  defendant  is  assailed  in  this 
action  for  the  plaintiff  claims  that  the  defendant  held  the  property 
as  her  trustee  and  it  belonged  to  her.  It  may  be  there  is  nothing 
in  the  charge  made,  but  that  cannot  be  determined  on  this  motion. 

We  think,  however,  the  executor  of  the  donor  should  be  brought 
in  as  a  party.  The  brunt  of  the  defense  in  all  probability  must  be 
borne  by  him,  and  he  rather  than  the  present  defendant  should  be 
called  upon  to  undertake  it  if  one  is  to  be  made. 

The  order  should  be  modified  by  striking  out  that  portion  which 
discharges  the  defendant  upon  the  delivery  of  the  said  assignment 
to  the  county  treasurer  and  by  providing  that  the  executor  of  said 
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Reed,  deceased,  be  brought  in  as  a  party  defeDdant,  and  that  the 
complaint  be  amended  by  appropriate  allegations,  with  ten  dollars, 
costs  to  appellant  to  abide  event 

All  concurred ;  Williams,  J.,  in  result  only. 

Order  modified  by  striking  out  that  portion  which  discharges  the 
defendant  upon  delivery  of  the  assignment  in  question  to  the  county 
treasurer,  and  by  providing  that  the  executor  of  said  Reed,  deceased, 
be  brought  in  as  a  party  defendant,  and  that  the  complaint  be 
amended  by  appropriate  allegations,  with  ten  dollars  costs  ta 
appellant  to  abide  event.  The  form  of  the  order  to  be  settled 
before  Mr*  Justice  Spring  upon  two  days'  notice. 
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John  HsmEHBEioHy  Appellant,  v,  Simon  Hibsh,  Bespondent 

BM  €f  parHeulan  cf  Ihe  pUUfUif*9  etaim'-^not  ardeirtd  m^iare  Ihe  concedied  fouU 
entitle  him  to  an  oceounHng  by  the  dtfendawt. 

In  an  action  brought  to  recover  moneys  which  the  plaintiff  daimed  the  defend- 
ant had  collected  while  acting  as  his  agent  and  had  converted  to  his  own  use, 
the  defendant  interposed  an  answer  admitting  that  he  coUected  money  as  agent 
of  the  plaintiff,  but  denied  that  he  collected  the  amount  alleged.  He  also 
admitted  that  he  had  deducted  his  compensation,  but  denied  that  he  had  failed 
to  pay  the  balance  due  to  the  plaintiff. 

EM,  that  the  oonoeded  relation  between  the  plaintiff  and  the  defendant  entitled 
the  plaintiff  to  compel  the  defendant  to  account,  and  that,  for  this  reason,  the 
plaintiff  should  not  be  requhred  to  serve  a  bill  of  particulars  specifying  the 
moneys  collected  by  the  defendant,  for  which  it  was  claimed  that  he  had  failed 
to  account. 

Appeal  by  the  plaintiff,  John  Heidenreich,  from  an  order  of  the 
Supreme  Coart,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  connty  of  New  York  on  the  29th 
day  of  April,  1908,  directing  the  plaintiff  to  serve  a  bill  of 
particulars. 

The  action  was  brought  to  recover  moneys  which  the  defendant 
was  alleged  to  have  coUected  while  acting  as  the  plaintiff's  agent^ 
and  which  it  was  claimed  that  he  converted  to  his  own  nse. 

WUUam  Z.  Mathot^  for  the  appellant 

Samuel  SturtZj  for  the  respondent 
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Pbb  Curiam  : 

The  defendant  admits  that  he  collected  money  as  agent  of  the 
plaintiff,  but  denies  that  he  collected  the  amount  alleged ;  admite 
that  he  deducted  his  compensation,  but  denies  that  he  had  failed  to 
pay  the  balance  due  to  the  plaintiff.  This  conceded  relation  between 
the  plaintiff  and  the  defendant  entitled  the  plaintiff  to  compel  the 
defendant  to  account,  and  for  that  reason  the  plaintiff  should  not 
be  required  to  specify  the  items  of  the  moneys  collected  by  the 
defendant  for  the  plaintiff  and  for  which  the  defendant  has  failed 
to  account. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  denied,  with  ten  dollars 
costs. 

Present  — Van  Brunt,  P.  J.,  O'Brien,  Inqrahak,  McLauohuk 
and  Hatch,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


[National  Broadway  Bank  and  Thomas  J.  Dunn,  Sheriff  of  the 
County  of  New  York,  Plaintiffs,  v.  Charles  E.  Sampson  and 
Others,  Defendants. 

Attachment  of  a  debt  owing  by  a  limited  partnerMp  to  a  eorporatian,  both  orffOM- 
ized  under  the  lawe  of  another  State  and  doing  burineea  tfierein — dtfeaML  bff  the 
prior  appointment  of  a  receiver  of  the  corporation  in  wch  other  State — a  partff 
introducing  emdence  as  to  facts  not  pleaded  by  his  a(if>ersary  cannot  offset  to  their 
being  considered. 

A  limited  partnership,  organized  under  the  laws  of  the  State  of  Masaachusetta, 
and  doing  business  in  that  State,  was  the  selling  agent  of  a  Massachusetts  oar- 
poration.  The  limited  partnership  had  its  place  of  business  in  the  State  of 
Massachusetts,  but  maintained  in  the  city  of  New  York  a  branch  office  at  which 
it  received  orders  for  the  goods  of  the  corporation. 

The  partnership  terminated  April  15,  1897,  at  which  time  the  limited  partnership 
-was  indebted  to  the  corporation  in  the  sum  of  935,000.  On  the  same  day  an 
order  was  made  by  a  Massachusetts  court  appointing  a  receiver  of  all  the  assets 
of  the  corporation,  and  directing  the  receiver  to  collect  all  the  outstanding 
debts.  This  order  was  served  upon  the  limited  pnrtnerahip  in  the  State  of 
Massachusetts  on  April  17, 1897.    On  April  19  and  20, 1897,  attachments  Issaed 
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in  actions  broaght  against  the  corporation  in  the  State  of  New  York  were 
attempted  to  be  levied  upon  the  Indebtedness  due  from  the  partnership  to  the 
corporation,  service  of  the  warrants  and  notices  being  made  upon  a  member  of 
the  partnership  residing  in  the  city  of  New  York. 

MUd,  that  the  jurisdiction  of  the  courts  of  the  State  of  New  York  over  the 
indebtedness  was,  at  most,  only  concurrent  with  the  Jurisdiction  of  the  Massa- 
chusetts courts  over  it,  and  that,  as  the  Massachusetts  courts  had  first  acquired 
such  jurisdiction  and  had  taken  the  indebtedness  into  its  own  custody,  such 
indebtedness  was  not  subject  to  an  attachment  in  the  State  of  New  York. 

A  plaintiff  who,  upon  the  trial  of  an  action,  introduces  evidence  establishing 
tbat  he  is  not  entitled  to  maintain  the  action,  will  not,  on  an  appeal  from  a 
judgment  entered  in  his  favor,  be  permitted  to  urge  that  the  defendant  is  not 
entitled  to  avail  himself  of  such  defense  because  he  neglected  to  plead  it  in  his 
answer. 

Motion  by  the  defendant,  Charles  E.  Sampson,  for  a  new  trial 
npon  a  case  containing  exceptions,  ordered  to  be  heard  at  the 
Appellate  Division  in  the  first  instance,  upon  the  verdict  of  a  jury, 
rendered  by  direction  of  the  court  after  a  trial  at  the  New  York 
Trial  Term. 

Charles  E.  Hughes  and  George  A.  Strong^  for  the  motion. 

Henry  B.  Twombly^  opposed. 

Patterson,  J. : 

This  case  comes  before  us  upon  exceptions  ordered  by  the  trial 
judge  to  be  heard  in  the  first  instance  at  the  Appellate  Division,  a 
verdict  having  been  directed  for  the  plaintiff.  The  action  was 
brought  under  section  677  of  the  Code  of  Civil  Procedure  to 
recover,  for  the  National  Broadway  Bank  and  the  Central  National 
Bank  of  the  city  of  New  York,  attaching  creditors  of  the  Bennett 
Manufacturing  Corporation  of  Massachusetts,  a  certain  indebtedness 
of  O.  H.  Sampson  &  Co.  to  the  Bennett  corporation,  it  being 
claimed  by  the  plaintiffs  that  att8U5hments  were  levied  on  the 
indebtedness  on  the  19th  and  20th  of  April,  1897.  All  the  mem- 
bers of  the  firm  of  O.  H.  Sampson  &  Co.  were  made  parties  defend- 
ant to  the  present  action,  but  Eugene  H.  Sampson  and  Charles  E. 
Sampson  alone  appeared.  Eugene  H.  Sampson  died  before  the 
trial  and  the  action  was  not  revived  as  against  his  representatives. 
The  verdict  directed  by  the  court  below  was  against  Charles  E. 
App.  Div.— Vol.  LXXXV.        21 
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Sampson  only.  The  Bennett  Mannfactoring  Corporation  was,  as 
stated,  a  foreign  corporation.  O.  H.  Sampson  &  Co.  was  a  limited 
partnership  organized  under  the  laws  of  the  State  of  Massachusetts^ 
and  doing  business  at  Boston  in  that  State.  The  special  partner- 
ship seems  to  have  expired  April  15,  1897.  Before  that  time  it  was 
the  selling  agent  of  the  Bennett  Manufacturing  Corporation.  It 
had  its  principal  place  of  business  at  Boston,  but  maintained  in  the 
city  of  New  York  a  branch  ofSce,  at  which  it  received  orders  for 
goods  of  the  Bennett  corporation.  At  the  time  of  the  expiration  of 
the  partnership  of  O.  H.  Sampson  &  Co.  it  owed  the  Bennett  cor- 
poration the  sum  of  $25,000.  As  before  stated,  the  attachments,  in 
aid  of  which  this  action  was  brought,  were  issued  on  the  19th  and 
20th  of  April,  1897,  and  a  levy  was  made,  or  attempted  to  be  made^ 
upon  the  indebtedness  due  by  O.  H.  Sampson  &  Co.  to  the  Bennett 
corporation,  service  of  the  warrant  and  notice  being  upon  one  part- 
ner of  the  firm  residing  in  the  city  of  New  York.  It  thus  appears 
that  the  debt  sought  to  be  attached  was  due  by  a  non-resident 
special  partnership  to  a  foreign  corporation ;  that  the  non-resident 
partnership  had  had  a  place  of  business  in  New  York,  and  that  one 
of  its  members  resided  in  the  city  of  New  York  at  the  time  the 
levy  was  made,  or  was  sought  to  be  made,  and  it  is  claimed,  in  the 
first  place,  by  the  defendant  that  the  debt  was  not  susceptible  of 
attachment  in  the  State  of  New  York,  because  its  situs  was  not  ia 
that  State,  but  in  the  State  of  Massachusetts. 

We  do  not  consider  it  necessary  to  determine  in  this  case  whether 
an  effective  attachment  could  be  made  in  any  event  of  this  indebt* 
edness  in  the  State  of  New  York,  one  of  the  members  of  the  dis- 
solved firm  residing  here.  It  is  plain,  however,  that  the  courts  of 
Massachusetts  had  jurisdiction  over  the  copartnership  and  its  assets, 
and  that  the  debt  had  a  situs  in  that  State.  It  was  made  to  appear 
on  the  trial  that  on  the  15th  day  of  April,  1897,  the  courts  of 
Massachusetts  placed  in  the  custody  of  receivers  all  the  assets  and 
credits  of  the  Bennett  Manufacturing  Corporation,  which  included 
the  indebtedness  of  O.  H.  Sampson  &  Co.  to  that  corporation,  and 
hence  the  right  and  title  to  the  claim  against  O.  H.  Sampson  &  Co. 
had  passed  from  the  control  of  the  Bennett  Manufacturing  Cor- 
poration. By  the  order  of  appointment  of  the  receivers,  the  Ben- 
nett Manufacturing  Corporation  was  directed  to  deliver  to  them 
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all  its  stock  in  trade,  its  effects  and  property  of  every  kind  and 
nature  and  all  money,  notes,  drafts,  bills  of  exchange,  checks  or 
other  dividends,  any  indebtedness  due  and  owing  to  the  said  cor- 
poration, together  with  all  books  of  account,  accounts,  receipts. 
Touchers  and  papers  of  every  nature  belonging  to  or  pertaining  to 
such  corporation,  and  the  receivers  were  required  to  call  in  all  the 
outstanding  debts  and  moneys  due  to  or  on  account  of  the  business 
of  the  corporation.  The  order  appointing  the  receivers  was  served 
upon  O.  H.  Sampson  &  Co.  in  Boston  on  April  17,  1897,  and  this 
order  and  its  service  upon  O.  H.  Sampson  &  Co.  we  think,  had  the 
effect  of  making  such  a  change  in  the  title  and  right  to  tliis  indebt- 
edness as  would  prevent  its  being  att£u;hed  here  at  the  suit  of  a 
creditor  of  the  Bennett  Manufacturing  Corporation.  The  debt  was 
taken  into  the  custody  of  the  Massachusetts  court.  In  New  York, 
where  property  is  thus  situated,  the  title  passing  to  a  receiver,  it 
would  not  be  subject  to  attachment  at  the  suit  of  a  creditor. 
{Matter  of  Christian  Jensen  Co.y  128  N.  Y.  550.)  This  is  not  the 
case  of  the  courts  of  another  State  seeking  to  interfere  with  prop- 
erty, the  situs  of  which  is  outside  of  that  State.  The  debt  undoubt- 
edly had  a  situs  in  Massachusetts  and  the  debtor  and  creditor  both 
resided  in  that  State.  One  was  a  special  partnership  created  under 
the  laws  of  that  State  and  doing  business  therein  and  the  other 
was  a  corporation  of  that  State.  The  most  that  could  be  said 
would  be  that  there  was  concurrent  jurisdiction  of  the  Massachusetts 
and  the  New  York  courts  and  that  of  the  Massachusetts  court 
was  the  first  exercised.  We  understand  the  rule  to  be  that 
the  court  first  acquiring  jurisdiction  draws  to  it  the  exclusive 
right  to  control  the  property  involved  in  the  litigation.  {Ileid- 
ritter  v.  Elizabeth  Oil  Cloth  Co.,  112  tJ.  S.  294.)  The  case 
cit^d  was  referred  to  with  approval  in  the  opinion  of  tlie  court  by 
Peckham,  J.,  in  Matter  of  Schuyler^ s  Steam  Tow  Boat  Co.  (13G  N. 
T.  176)  where,  quoting  from  the  Heidritter  case,  it  is  said  that 
"  When  the  object  of  the  action  requires  the  control  and  dominion 
of  the  property  involved  in  the  litigation  that  court  which  first 
acquires  possession  or  that  dominion  which  is  equivalent,  draws  to 
itself  the  exclusive  right  to  dispose  of  it."  Judge  Peckham  further 
says :  "  That  dominion  was  acquired  by  the  order  appointing  the 
receiver  in  tliis  proceeding.     The  same  principle  was  declared  in 
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CT.  T.  Co.  V.  H.  a.  Co* (6  Biss.  197)  ;  Stede  v.  Sturges  (5  Abb.  Pr. 
442) ;  Texas  Trunk  H.  Co.  v.  Z&wis  (81  Texas,  1)." 

It  is  urged,  however,  that  the  defendant  Sampson  cannot  avail 
himself  of  the  claim  that  the  title  to  the  indebtedness  had  passed 
to  the  receivers  before  the  attachments  of  the  plaintiff  and  the 
Central  Bank  were  granted,  inasmuch  as  no  such  defense  was  set  up 
in  the  answer.  That  view  might  prevail  were  it  not  for  the  fact 
that  the  evidence  respecting  the  appointment  of  the  receivers 
appears  to  have  been  introduced  into  the  case  by  the  plaintiff.  The 
first  reference  we  find  in  the  record  to  a  receivership  is  in  testimony 
brought  out  by  the  plaintiff ;  and  further  than  that  the  order  of  the 
Massachusetts  court  appointing  the  receivers  was  read  in  evidence 
by  the  plaintiffs  and  is  one  of  their  exhibits.  Having  thus  intro- 
duced this  evidence  it  is  too  late  to  object  to  it  on  this  appeal. 

For  the  reason  above  assigned  the  exceptions  must  be  sustained 
and  a  new  trial  ordered,  with  costs  to  defendant  to  abide  the  event. 

Van  Bbunt,  P.  J.,  Ingraham,  Hatch  and  Lauohlin,  JJ., 
concurred. 

Exceptions  sustained  and  new  trial  ordered,  costs  to  defendant  to 
abide  event 


Margabet  Ann  O'Donoghue,  Plaintiff,  Impleaded  with  William 
O'DoNOOHUE  and  James  O'Donoghue,  Appellants^  Eespond- 
ents,  V.  Annie  A.  Smith  and  Others,  Bespondents,  Appellants, 
Impleaded  with  Others. 

Partition — power  of  the  court  in  1869  to  entertain  an  action  to  partition  real  prop- 
erty  devised  to  executors  in  trust — appointment  therein  of  a  guardian  ad  litem 
for  an  irtfant  defendant  under  fourteen  years  of  age  wJto  tDos  served  teith  the 
summons  in  ihe  State  of  Virginia — effect  of  the  appearance  of  t?te  guardian  ad 
litem — necessity  of  service  on  the  infant. 

Michael  0*Donoghuc  died  in  1860,  leaving  a  will  by  which  he  gave  his  residuaiy 
estate  to  his  executors  in  trust  to  sell  all  the  real  estate  and  to  divide  the  per- 
sonal estate  and  the  proceeds  of  the  real  estate  into  eight  shares;  to  apply  the 
income  of  one  of  such  shares  to  the  use  of  each  of  the  testator's  eight  children 
during  their  respective  minorities  and,  upon  each  of  the  children  attaining  bis 
or  her  majority,  to  pay  over  to  such  child  his  or  her  share. 

*  Union  Trust  Co,  v.  Bockford,  R.  L  d  8t.  L.  JR.  B.  Co. 
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The  will  contained  provisions  concerning  the  disposition  of  the  share  of  any 
child  dying  previous  to  the  division  and  also  a  provision  for  disposing  of  the 
accumulation  of  the  share  of  a  child  during  infancy  over  and  ahove  the 
amount  required  for  education  and  support. 

A  codicil  to  the  will  revoked  the  direction  and  authority  of  the  executors  to  sell 
all  the  testator's  real  estate  and  confined  such  power  to  three  specific  pieces  of 
property. 

In  1869  one  of  the  testator's  children  brought  an  action  for  the  partition  of  real 
property  which  passed  under  the  residuary  clause,  but  which  was  not 
included  in  the  specific  pieces  of  property  which  the  executors  were  authorized 
to  sell.  One  of  the  testator's  daughters,  who  was  a  defendant  in  the  action, 
was  then  under  the  age  of  fourteen  years.  Upon  the  petition  of  her  mother, 
the  latter  was  appointed  guardian  ad  litem  of  the  infant.  An  affidavit  was  pre- 
sented to  the  court,  at  the  time  the  guardian  ad  litem  was  appointed,  to  the 
effect  that  service  had  been  made  upon  the  infant,  but  it  did  not  state  when  or 
where  such  service  was  made.  At  the  time  the  partition  suit  was  commenced 
the  infant  was  in  the  State  of  Virginia  and  service  had  been  made  upon  her 
there. 

After  her  appointment,  the  guardian  ad  litem  appeared  in  the  suit  and  it  pro- 
ceeded to  a  decree  of  partition  and  sale. 

JBeld,  that  the  court  had  jurisdiction  to  entertain  the  partition  action; 

That,  under  the  statutes  in  force  at  the  time  the  partition  action  was  brought 
(Code  Proc.  §  448;  R.  S.  pt.  3,  chap.  5,  tit.  3,  §§  1,  2),  the  defects,  if  any,  in 
the  appointment  of  the  guardian  ad  litem  were  not  jurisdictional  defects,  and 
that  the  appearance  of  the  guardian  ad  litem  in  the  action  was  equivalent  to  an 
appearance  by  the  infant  and  rendered  the  decree  binding  upon  her. 

Bemdle,  that,  unless  otherwise  provided,  a  guardian  ad  litem  cannot  be  appointed 
for  an  infant  defendant,  unless  previous  service  of  the  summons  has  been  made 
upon  the  infant. 

Cboss- APPEALS  by  the  plaintiflEs,  William  O'Donoghue  and  another, 
and  by  the  defendants,  Annie  A.  Smith  and  others,  from  portions 
of  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff  Mar- 
garet Ann  O'Donoghue,  entered  in  the  office  of  the  clerk  of  the 
C50unty  of  New  York  on  the  2d  day  of  May,  1902,  upon  the  verdict 
of  a  jury,  rendered  by  direction  of  the  court  after  a  trial  at  the 
New  York  Trial  Term,  and  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  as  to  the  plaintiffs  William  O'Donoghne  and 
James  O'Donoghue. 

Charles  F.  Brown^  for  the  plaintiffs. 

S,  ApUngtoUy  for  the  defendants. 

Frank  W.  Rackett^  for  the  defendant  Smithsonian  Institution. 
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Patterson,  J. : 

This  is  an  action  in  ejectment,  the  plaintiffs  seeking  to  recover 
the  possession  of  three-sevenths  of  the  premises  at  the  northeast  cor- 
ner of  Washington  and  Rector  streets  in  the  city  of  New  York,  and 
particnlarly  described  in  the  complaint,  each  plaintiff  claiming  to  be 
entitled  to  an  undivided  one-seventh  part  thereof.  The  plaintiffs  are 
three  of  the  children  of  Michael  O'Donoghue,  who  died  April  6, 1860, 
seized  of  such  premises.  By  his  last  will  and  testament  he  disposed 
of  all  his  estate.  After  giving  legacies  and  creating  an  annuity,  he 
gave  to  his  executors  all  the  rest,  residue  and  remainder  of  his  estate, 
real,  personal  and  mixed,  in  trust,  with  directions  to  sell  all  the  real 
estate,  it  being  his  expressed  intention  that  the  same  should  be 
deemed  converted  into  personalty  from  the  time  of  his  decease. 
His  executors,  as  trustees,  were  directed  to  pay  all  mortgages  and 
incumbrances  on  the  real  estate,  and  to  invest  the  personal  estate 
and  the  proceeds  of  real  estate,  after  satisfying  mortgages  and 
incumbrances,  on  bond  and  mortgage  or  in  the  public  stocks  of  the 
United  States  or  of  the  State  of  New  York  or  of  the  city  of  New 
York,  to  receive  the  rents  and  profits  of  real  estate  until  the  same 
should  be  sold,  and  to  receive  the  income  of  the  personalty  and  of 
the  proceeds  of  real  estate,  and  to  divide  the  personal  estate  and  the 
proceeds  of  real  estate  into  eight  shares,  to  apply  the  interest,  issue 
and  income  thereof,  severally,  to  the  use  of  his  eight  children  — one 
share  for  each  child  daring  his  or  her  minority,  and  upon  each  of 
the  children  attaining  lawful  age,  to  pay  over  to  such  child  his  or 
her  equal  share,  with  direction  with  regard  to  the  share  of  any  child 
dying  previous  to  the  division,  leaving  descendants  or  otherwise. 
The  will  also  contained  a  provision  for  disposing  of  the  accumula- 
tion of  the  share  of  a  child  during  infancy,  and  over  and  above  the 
amount  required  for  education  and  support.  Bj  a  codicil  to  the 
will,  which  codicil  was  duly  proven,  the  testator  revoked  the  direc- 
tion and  authority  to  the  executors  to  sell  all  his  real  estate,  and 
confined  it  solely  to  three  specific  pieces  of  property.  The  locus  in 
qvrO  in  this  action  is  not  one  of  those  three  pieces.  The  power  of 
sale  not  applying  to  the  premises  described  in  the  complaint  in  this 
action,  the  will  of  the  testator  is  susceptible  of  the  construction  that 
trusts  were  created  in  independent  shares  of  the  testator's  infant 
children,  and  that  the  trust  estates  were  inalienable  during  the 
infancy  of  the  beneficiaries. 
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lu  September,  1869,  John  T.  O'Donoghue,  a  son  of  the  testator, 
brought,  in  the  Supreme  Court,  an  action  for  the  partition  of  real 
property  of  which  his  father  had  died  seized,  including  the  premises 
in  question  here.  In  that  action  Ann  O'Donoghue,  the  widow  and 
executrix,  was  made  a  defendant,  as  were  also  the  brothers  and 
sisters  of  John  T.  O'Donoghue,  tlie  three  plaintiffs  in  the  present 
action,  namely,  Margaret  Ann,  William  and  James  O'Donoghue, 
being  among  them.  At  that  time  James  O'Donoghue  and  William 
O'Donoghue  were  infants  over  the  age  of  fourteen  years.  Upon 
their  petition,  their  mother  was  appointed  their  guardian  ad  Utem. 
Margaret  Ann  O'Donoghue  was  an  infant  under  the  age  of  four- 
teen years  and  it  seems  that  on  a  petition  of  her  mother,  Ann 
O'Donoghue,  the  petitioner  was  appointed  guardian  ad  litem  for 
that  infant.  What  occurred  with  respect  to  the  appointment  of 
Mre.  O'Donoghue  as  guardian  for  her  daughter,  Margaret  Ann 
O'Donoghue,  will  be  hereinafter  referred  to  more  in  detail.  The 
partition  action  proceeded  to  a  decree.  Meantime,  Joseph,  one  of 
the  children  of  the  testator  had  died  intestate.  It  was  adjudged 
that  the  property  being  insusceptible  of  specific  division  or  par- 
tition, it  should  be  sold,  and  proceedings  were  had  which  eventuated 
in  a  sale  by  a  referee  of  the  premises  in  question  here  to  Tliomas  G. 
Hodgkins,  who  complied  with  the  terms  of  his  purchase  and 
received  a  referee's  deed  of  the  premises,  which  is  dated  April  29, 
1870.  Hodgkins  entered  into  possession  under  that  deed  and 
Temained  so  in  possession  until  the  29th  of  May,  1871,  when  he  con- 
Teyed  the  same  to  Edward  Smith,  who,  during  his  lifetime,  made 
improvements  upon  the  property  of  considerable  value,  aggregating 
about  the  sum  of  $30,000  or  $35,000.  Edward  Smith  remained 
seized  of  the  premises  until  his  death,  in  or  about  the  year  1890. 
His  will  was  proven  in  the  Surrogate's  Court  of  New  York  county 
on  April  30, 1890.  By  it  he  devised  the  premises  in  question  in 
this  action  to  his  wife,  Anna  A.  Smith,  and  to  his  four  children. 
One  of  the  children  conveyed  her  interest  to  her  mother  and 
brothers,  who  are  defendants  here.  These  defendants  are,  therefore, 
in  possession,  and  claim  under  the  referee's  deed  made  in  1870  to 
Hodgkins. 

On  the  trial  of  the  present  action  the  plaintiffs  contended  that 
no  title  was  conferred  by  the  referee's  deed,  for  the  reason  that  the 
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proceedings  in  the  partition  suit  were  void  and  that  the  sale  of  the 
infants'  real  estate  in  partition  was  contrary  to  law  and  forbidden 
by  stAtnte.  (2  R.  S.  195,  §  176.)  That  by  the  terms  of  the  will  of 
Michael  O'Donoghne,  the  trnst  or  trusts  therein  created  were  inde- 
strnctible  during  the  infancy  of  the  beneiiciaries  and  the  court  was 
not  only  without  power,  as  distinguished  from  jurisdiction,  but  was 
also  without  jurisdiction  to  impair  or  destroy  those  trusts. 

If  the  court  had  jurisdiction,  the  method  by  which  it  was  exer- 
cised,  as  affecting  the  interests  of  the  two  present  plaintiffs,  William 
and  James  O'Donoghue,  was  sufficient  to  authorize  a  decree. 
Whether  the  court  had  jurisdiction  at  all  is  a  question  as  to  whicli^ 
upon  this  very  will,  the  Court  of  Appeals  stands  equally  divided. 
{O^Donoffhue  v.  Boies^  159  N".  Y.  87.)  That  was  an  action  in  eject- 
ment, and  title  was  claimed  by  the  plaintiff  therein  under  a  deed  in 
a  partition  action  in  which  the  same  infants  were  defendants.  The 
decision  of  that  case  did  not  turn  upon  the  question  of  jurisdiction, 
but  it  was  fully  considered  and  discussed  in  very  learned  and 
elaborate  opinions.  We  have  had  occasion  to  comment  upon  those 
opinions,  and  what  we  said  in  Livingston  v.  Livingston  (56  App. 
Div.  484;  affd.,  166  N.  Y.  601)  has  committed  us  to  the  view 
expressed  by  those  judges  of  the  Court  of  Appeals  who  concluded 
that  jurisdiction  was  acquired  in  the  partition  action.  The  court 
having  had  jurisdiction,  and  the  proceedings  having  been  such  as  con- 
formed to  the  requirements  of  law,  William  and  James  O'Donoghue 
are  concluded  by  the  decree  in  the  partition  action  and  are  bound 
by  the  conveyance  made  by  the  referee  pursuant  to  that  decree. 
We  are  thus  led  to  the  affirmance  of  the  judgment  dismissing  the 
complaint  as  to  them. 

The  court  below  directed  a  verdict  in  favor  of  the  plaintiff 
Margaret  Ann  O'Donoghue  for  the  possession  of  an  undivided  one- 
seventh  part  of  the  property  described  in  the  complaint  and  for  the 
sum  of  $11,330,  that  being,  by  stipulation,  one-seventh  of  the  rents 
and  profits  of  the  premises.  The  important  question  is  as  to  the 
right  of  the  plaintiff  Margaret  Ann  O'Donoghue  (now  Trigg)  to 
recover  at  all.  Her  contention,  recognized  by  the  court  below,  is 
that  jurisdiction  never  was  obtained  over  her,  and,  consequently,  no 
authority  was  ever  acquired  to  sell  or  dispose  of  her  interest  in  the 
premises  described  in  the  complaint. 
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The  specific  ground  of  this  contention  is,  that  the  appointment  of 
her  mother  as  her  guardian  ad  litem  was  without  authority,  was 
Yoid,  and  may  be  attacked  collaterally.  If  that  appointment  were 
a  mere  irregularity,  it  could  not  be  taken  advantage  of  at  this  late 
day,  as  appears  to  have  been  decided  in  Parish  v.  Parish  (175  N. 
Y.  181).  But  the  real  inquiry  is  whether  the  defect  in  the  appoint- 
ment of  a  guardian  ad  litem  for  this  infant  defendant,  if  one  exists, 
is  a  jurisdictional  defect  The  solution  of  that  question  depends 
upon  the  law  as  it  existed  at  the  time  the  partition  suit  was  brought. 
At  that  time  the  law  applicable  to  the  appointment  of  a  guardian 
ad  litem  in  such  a  suit  was  to  be  found  in  the  Code  of  Procedure 
and  in  the  Revised  Statutes.  It  may  be  assumed  that  it  is  a  gen- 
eral rule  in  all  actions,  unless  otherwise  provided,  that  a  guardian 
ad  litem  cannot  be  appointed  for  an  infant  defendant  unless  previ- 
COS  service  of  the  summons  has  been  made  upon  such  infant  in  the 
manner  specifically  pointed  out  in  various  provisions  of  the  Codes 
of  Procedure.  But  with  respect  to  an  action  of  partition,  brought 
in  1869,  the  provisions  of  the  Revised  Statutes  relating  to  the  parti- 
tion of  lands  were  in  force.  By  section  448  of  the  Code  of  Pro- 
cedure, it  was  enacted  that  the  provisions  of  the  Revised  Statutes 
relating  to  the  partition  of  lands,  etc.,  shall  apply  to  actions  for  such 
partition  brought  under  that  Code,  so  far  as  the  same  could  be  so 
applied  to  the  substance  and  subject-matter  of  the  action,  without 
regard  to  its  form.  It  was  held  in  Variwii  v.  Stevens  (2  Duer,  637) 
that  the  appointment  of  a  guardian  ad  litem  in  a  partition  suit  was 
regulated  by  the  Revised  Statutes  in  relation  to  the  partition  of 
lands  and  must  be  made  by  the  court.  The  sections  of  the  Revised 
Statutes  applicable  were  the  1st  and  2d  sections  of  title  3  of 
chapter  6  of  part  3,  entitled  "  Of  the  partition  of  lands  owned  by 
several  persons."  It  was  enacted  by  section  1  that  when  several 
persons  held  lands,  etc.,  as  joint  tenants  or  tenants  in  common  in 
which  one  or  more  of  them  should  have  an  estate  of  inheritance, 
any  one  of  them,  being  of  full  age,  might  present  a  petition  to  a 
court  designated  for  a  division  and  partition  of  the  premises  accord- 
ing to  the  respective  rights  of  the  parties  interested  and  for  a  sale  of 
the  premises  if  actual  partition  could  not  be  made,  and  by  section  2 
it  was  provided  that  if  it  should  be  represented  to  the  court  by  any 
party  intending  to  make  such  application  that  there  were  any  minors 
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who  should  be  parties  to  the  proceedings  and  it  should  be  satisfao- 
torily  proved  to  the  court  that  at  least  ten  days'  notice  had  been 
served  upon  such  minors  as  reside  within  this  State  or  upon  their 
general  guardians  of  an  intention  to  apply  to  such  court  for  the 
order  therein  mentioned,  such  court  should  thereupon  appoint  a 
suitable  and  disinterested  person  to  be  guardian  for  one  or  more  of 
such  minors,  whether  the  said  minors  should  reside  in  or  out  of  this 
State,  for  the  special  purpose  of  taking  charge  of  the  interests  of 
such  minors  in  relation  to  the  proceedings  for  a  partition. 

Under  tlie  provisions  of  the  Revised  Statutes  it  was  held  in  Goienr 
darfv.  Ooldschmidt  (83  N".  Y.  110)  that  a  guardian  ad  litem  for 
infant  parties  in  a  partition  suit  might  be  appointed  without  the  prior 
service  of  a  summons  on  such  infants,  and  in  commenting  upon 
that  case  in  IngeraoU  v.  Mangam  (84  N".  Y.  622,  627)  the  Court  of 
Appeals  said  :  "  The  provisions  of  the  Revised  Statutes  relating  to 
the  partition  of  lands  were  by  section  448  of  the  Code  of  Pro- 
cedure made  applicable  to  actions  for  partition  so  far  as  the 
same  could  be  applied  to  the  substance  and  subject-matter  of  the 
action  without  regard  to  form ;  and  in  Ootendorf  v.  Ooldschmidt 
(83  N.  Y.  110)  it  was  held  that  under  the  provisions  of  the  Revised 
Statutes  and  of  the  Code  in  force  when  that  action  was  commenced, 
personal  service  of  the  summons  upon  an  infant  defendant  in  an 
action  for  partition  was  not  essential  to  give  the  court  jurisdiction." 
IngeraoU  v.  Mangam  was  a  foreclosure  suit,  in  which  it  was  held 
that  jurisdiction  was  not  acquired  by  the  appointment  of  a  guardian 
ad  litem  for  an  infant  defendant  without  previous  service  of  a  sum- 
mons on  the  infant.  The  remarks  above  quoted  were  made  to 
point  out  the  difference  between  such  an  action  and  one  in  partition. 

How  far  the  law  has  been  changed  or  modified  since  the  enact- 
ment of  the  Code  of  Civil  Procedure  it  is  unnecessary  to  inquire. 
The  petitioner  in  the  partition  suit,  under  which  rights  are  claimed 
in  this  case, was  interested  in  the  estate.  An  affidavit  was  presented 
to  the  court  at  the  time  her  appointment  as  guardian  ad  litem  vas 
made,  to  the  effect  that  service  had  been  made  upon  the  infant 
defendant,  but  when  or  where  was  not  stated.  The  application  was 
not  made  by  the  plaintiff  in  the  partition  suit,  but  the  facts  were  put 
before  the  court.  The  method  by  which  the  application  came  before 
the  court  was  an  irregularity.     It  appeared  on  the  trial  of  the  pres- 
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6nt  action  that  the  infant,  Margaret  Ann  O'Donoghne,  at  the  time 
of  the  commencement  of  the  partition  suit,  was  in  Virginia,  and 
that  the  service  had  been  made  on  her  there,  but,  as  remarked  in 
{foiendorf  y.  Goldschmidt  {st^ra\  there  was  no  requirement  in 
the  Revised  Statutes  that  service  should  be  made  upon  non-resident 
minors  at  alL  A  failure  to  comply  with  merely  directory  matters 
in  that  statute  would  constitute  an  irregularity,  and  would  not  go  to 
the  jurisdiction.  After  the  appointment  of  the  guardian  ad  litem 
in  that  action  she  appeared  therein,  and  that  was  equivalent  to  an 
appearance  of  the  infant. 

We  think,  therefore,  that  the  interest  of  the  plaintiff  Margaret 
Ann  O'Donoghue  was  represented  in  the  partition  suit,  and  that 
the  decree  was  binding  upon  her,  and  that  the  purchaser  at  the  sale 
acquired  title  to  that  interest,  and  that  the  judgment  awarding  to  her 
possession  of  the  property  and  mesne  profits  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

The  judgment  dismissing  the  complaint  on  the  merits  as.  to 
William  and  James  O^Donoghue  is  affirmed,  with  costs,  and  the 
judgment  in  favor  of  the  plaintiff  Margaret  Ann  O'Donoghue  (now 
Trigg)  is  reversed  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

O'Bbien,  Ingbahah,  Hatch  and  Laughlik,  JJ.,  concurred. 

Judgment  dismissing  complaint  as  to  William  and  James  O'Dono- 
ghne  affirmed,  with  costs,  and  judgment  in  favor  of  plaintiff  Mar- 
garet A.  O'Donoghue  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


Aix>Nzo  M.  WooLSBT,  Appellant,  v.  Chbistian  Hbkn  and  Annib 
Hbnn,  Respondents. 

Property  pureheued  by  a  ^b  and  without  her  knowledge  conteyed  to  her  hueband^-^ 
the  fact  that  the  husband  thereby  eecured  credit  hM  not  to  estop  the  wife  from 
asserting  her  ownership. 

Where  property  purchased  with  moneys  belonging  to  a  woman  has  been,  with* 
out  her  knowledge,  conveyed  to  her  husband,  the  fact  that,  before  the  wife 
diflcnyered  the  situation  of  the  title,  the  husband  secured  credit  upon  the 
■trengUi  of  representations  to  the  effect  that  he  owned  the  property  in  ques- 
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tion,  will  not  estop  the  wife,  as  against  her  husband's  creditors,  from  asserting 
her  ownership  of  the  property,  unless  it  appears  that  she  knew  tliat  her  hus- 
band was  holding  himself  out  as  the  owner  of  the  property. 

Appeal  by  the  plaintiff,  Alonzo  M.  Woolsey,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  tlie  clerk  of  the  county  of  New  York  on  the  5th  day  of  March, 
1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Terra,  dismissing  the  plaintiff's  complaint  upon 
the  merits. 

Louis  F.  DoyUj  for  the  appellant. 

Abraham  A,  Joseph^  for  the  respondents. 

Patterson,  J. : 

The  plaintiff  on  the  27th  day  of  December,  1901,  recovered  a 
judgment  against  the  defendant  Christian  Henn;  execution  was 
issued  thereon  and  was  returned  unsatisfied.  Thereafter  he  brought 
this  action  to  set  aside  a  conveyance  of  real  estate  made  by  Christian 
Henn  to  his  wife,  the  defendant  Annie  Henn,  on  the  23d  of 
September,  1901,  it  being  alleged  in  the  complaint  that  such  con- 
veyance was  executed  and  delivered  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  Christian  Henn.  On  the  trial  of  the 
action  the  complaint  was  dismissed  on  the  merits,  and  from  the 
judgment  entered  thereon  this  appeal  is  taken. 

The  ground  upon  which  the  complaint  was  dismissed  is  that  the 
property,  which  was  the  subject  of  the  conveyance,  never  belonged 
to  Christian  Henn,  but  did  belong  to  his  wife.  The  court  found 
such  to  be  the  fact,  and  the  finding  was  fully  justified  by  the  evi- 
dence. The  property  was  bought  with  Mrs.  Henn's  money  and  she 
was  equitably  entitled  to  it.  It  was  purchased  in  February,  1895  ; 
the  deed  was  taken  in  the  name  of  Christian  Henn,  as  grantee,  but 
without  the  knowledge  of  Mrs.  Henn,  who  did  not  discover  that 
the  title  stood  in  the  name  of  her  husband  instead  of  in  her  own 
name,  until  July,  1901,  which  was  the  first  time  she  saw  the  deed 
after  its  delivery.  Meanwliile  it  had  been  in  the  custody  of  her 
husband. 

On  reading  the  record  we  see  no  reason  for  differing  with  the 
learned  judge  at  Special  Term  that  the  story  told  by  the  defendanta 
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ndth  respect  to  the  deed  is  true.  When  Mrs.  Henn  discovered  the 
«itaation  of  the  title  she  demanded  a  conveyance  from  her  husband. 
She  went  to  the  country  in  July,  1901,  and  did  not  return  until 
September,  and  then  her  demand  was  complied  with.  Although 
the  conveyance  was  voluntary,  it  simply  operated  the  restitution  to 
the  true  owner  of  her  property. 

It  is  claimed,  however,  that  this  real  estate  should  be  subjected  to 
the  claims  of  Christian  Henn's  creditors,  because  credit  was  given 
Iiim  on  the  strength  of  representations  made  by  hun  to  a  mercantile 
agency  that  he  owned  this  specific  property,  and  that  Mrs.  Henn 
should  be  estopped  by  negligence  from  claiming  that  it  did  not 
belong  to  her  husband.  Our  attention  is  called  to  what  was  decided 
in  Sloan  v.  Huntington  (8  App.  Div.  93),  but  there  it  appeared  that 
the  judgment  debtor  was  allowed  to  retain  title  to  the  property  and 
<;redit  was  given  while  the  title  thus  remained  in  him  with  the 
apparent  acquiescence  of  the  real  owner,  and  negligence  in  asserting 
or  enforcing  a  right  under  those  circumstances  was  regarded  as  con- 
stituting an  estoppel.  In  this  case,  however,  the  facts  are  different. 
Mrs.  Henn  did  not  know  that  the  title  was  not  in  her  name.  The 
transactions  out  of  which  the  indebtedness  of  Christian  Henn  arose 
and  in  respect  of  which  credit  was  given  in  reliance  upon  his  false 
fitatement  of  ownership  of  the  property,  all  took  place  before  she 
discovered  that  the  title  was  not  in  her  name,  except  the  renewal  or 
discounting  of  a  note  by  the  Plaza  Bank  in  September,  1901.  The 
evidence  is  entirely  insufficient  to  show  that  at  that  date  and  with 
respect  to  that  isolated  transaction,  the  Plaza  Bank  relied  upon  any 
representation  then  made  by  Christian  Henn.  The  negligence  that 
would  estop  the  real  owner  from  asserting  a  right  to  property  in  an 
action  of  this  character  is  referred  to  and  stated  in  Trenton  Banking 
Co.  V.  Duncan  (86  N.  Y.  228)  where  it  is  said  that "  It  is  undoubtedly 
true  that  the  owner  of  real  or  personal  property  may  by  his  conduct  in 
inducing  others  to  deal  with  it  without  informing  them  of  his  claim, 
debar  himself  from  asserting  his  title  to  their  injury."  That  was  an 
action  to  set  aside  a  conveyance  of  real  estate  made  to  Alexander 
Dancan  by  members  of  the  firm  of  Duncan,  Sherman  &  Co.,  and  it 
was  sought  to  have  the  land  subjected  to  the  lien  of  a  judgment 
obtained  by  the  plaintiff  against  the  members  of  that  firm.  There, 
as  here,  there  was  no  fraud  in  the  conveyance,  and  while  it  was  held 
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that  the  principle  referred  to  applies  to  protect  creditors  who  have 
given  credit  upon  the  faith  of  the  apparent  ownership  of  lands  in 
the  possession  of  a  debtor  against  a  secret  and  unrecorded  convey- 
ance, fraudulently  concealed  by  the  grantee,  he  having  knowledge 
that  the  debtor  was  holding  himself  out  as  owner  and  gaining  credit 
thereby,  yet  in  the  absence  of  fraud  or  clear  evidence  of  knowledge 
on  the  part  of  the  defendant  of  circumstances  which  called  upon  him 
to  put  the  deed  upon  record,  that  deed  would  not  be  avoided ;  and 
it  was  also  decided  that  even  if  the  debtor  held  himself  out  as  owner 
or  was  guilty  of  fraud,  the  defendant  could  not  be  charged  with  the 
consequences  in  the  absence  of  knowledge  on  his  part  As,  in  that 
case,  neglect  to  record  the  deed  was  not  sufficient  to  avoid  it,  here, 
Mrs.  ilenn's  failure  to  have  the  title  put  in  her  name,  she  being 
actually  ignorant  of  its  situation,  is  not  sufficient  to  avoid  the  con- 
veyance to  her. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Van   Brunt,  P.   J.,  Ingsaham,  Hatch  and    Lauohun,    JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Otto  Kelsey,  as  Receiver  of  The  Manhattan  Fire  Insurance 
Company  of  New  York,  Respondent,  v.  Bank  of  Majjsfikld, 
Appellant. 

Attacfiment — aeiion  hy  a  receiver  of  a  corporation  against  a  hank  which  wa$  aUcffed 
to  Jiave  cashed  a  cheek  wrongfully  drawn  by  the  officers  of  the  corporation  —  when 
the  action  is  for  conversion. 

Upon  a  motion  for  an  attachment  it  appeared  that  the  complaint  in  the  action 
alleged  that  an  insurance  company  of  which  the  plaintiff  was  the  receiver 
had  on  deposit  in  the  defendant  bank  a  certain  snm  of  money;  that  the 
president  and  cashier  of  the  insurance  company  wrongfully  made  a  check  pay- 
able to  the  order  of  the  defendant  bank;  that  the  drawers  signed  the  check  as 
president  and  cashier  of  the  insurance  company  and  that  it  was  drawn  on  a 
fund  deposited  to  the  credit  of  the  insurance  company  in  the  defendant  bank, 
which  fund  was  the  property  of  and  belonged  to  the  insurance  company;  that 
thereupon  the  check  was  delivered  to  the  defendant  and  that  the  defendant 
wrongfully  appropriated  and  charged  the  same  against  the  account  and  deposit 
of  the  insurance  company  and  wrongfully  credited  the  amount  of  the  check  to 
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and  in  cancellation  of  an  individual  indebtedness  of  the  persons  who  signed 
the  check. 

It  was  also  alleged  that  the  officers  of  the  defendant  had  full  knowledge  of  the 
misappropriation  of  the  amount  of  the  check  by  such  officers  of  the  insurance 
company  and  that  a  demand  had  been  made  upon  the  defendant  for  the  amount 
thereof. 

An  affidavit  was  also  submitted  to  the  effect  that  the  president  of  the  defendant 
bank  admitted  that  the  check  in  question  was  cashed  and  the  amount  thereof 
appropriated  to  the  extinguishment  of  the  individual  indebtedness  and 
obligation  of  the  signers  of  the  check. 

BM^  that  an  attachment  was  properly  granted  on  the  ground  that  the  action  was 
for  conversion; 

That  it  might  be  inferred  from  the  complaint  that  the  relation  which  existed 
between  the  insurance  company  and  the  defendant  bank  was  not  simply  the 
ordinary  relation  existing  between  a  bank  and  a  depositor,  but  that  the  fund  in 
question  was  a  fund  specially  deposited  with  the  defendant  bank; 

That  it  also  appeared  from  the  affidavit  that  the  money  paid  upon  the  check  was 
separated  from  the  general  funds  of  the  bank  as  money  of  the  insurance  com- 
pany, and  that  an  action  would  properly  lie  for  the  conversion  of  the  money 
thus  separated. 

Appeal  by  the  defendant,  the  Bank  of  Mansfield,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on 
the  27th  day  of  May,  1903,  denying  the  defendant's  motion  to 
vacate  a  warrant  of  attachment  granted  herein. 

James  M.  Giffordj  for  the  appellant. 

Charles  H.  CoviUe^  for  the  respondent. 
Patterson,  J. : 

This  appeal  is  from  an  order  denying  the  defendant's  motion  to 
yacate  an  attachment,  whicli  motion  was  made  on  the  ground  ^^  that 
the  facts  stated  in  the  papers  upon  which  said  warrant  of  attach- 
ment was  granted,  afforded  no  basis  for  an  attachment."  It  is 
recited  in  the  warrant  tliat  it  duly  appeared  to  the  satisfaction  of 
the  judge  granting  it  that  a  cause  of  action  exists  in  favor  of  the 
plaintiff  against  the  defendant  for  the  recovery  of  $39,390,  with 
interest  thereon,  "  as  damages  for  the  wrongful  conversion  and  mis- 
apprehension* of  money  in  the  foregoing  amount  by  this  defendant 
and  belonging  to  and  being  the  property  of  this  plaintiff  as  afore* 
said,"  and  that  the  defendant  is  a  foreign  corporation. 
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It  thus  appears  that  the  ground  upon  which  the  attachment  was 
granted  was,  that  the  action  was  specifically  for  a  raisappropriation 
constituting  a  conversion  of  money.  The  allegations  of  the  com- 
2)laint  may  be  regarded  ae  declaring  upon  such  a  cause  of  action 
and  affidavits  presented  on  the  application  are  to  the  same  effect. 

It  is,  among  other  things,  alleged  in  the  complaint  that  the  Man- 
hattan Fire  Insurance  Company  of  New  York,  of  which  the  plain- 
tiff is  the  receiver,  had  on  deposit  in  the  defendant  bank  in  the 
State  of  Ohio,  a  certain  sum  of  money ;  that  the  president  and 
cashier  of  the  Manhattan  Fire  Insurance  Company  wrongfully 
made  a  check  payable  to  the  order  of  the  defendant;  that  the 
drawers  signed  the  check  as  president  and  cashier  of  the  insurance 
company,  and  it  was  drawn  on  a  fund  deposited  to  the  credit  of  the 
insurance  company  in  that  bank;  that  thereupon  that  check  was 
delivered  to  the  defendant  at  its  banking  house,  and  the  defendant 
wrongfully  appropriated  and  charged  the  same  against  the  account 
and  deposit  of  the  Manhattan  Insurance  Company,  and  wrongfully 
credited  the  amount  of  the  check  to  and  in  cancellation  and 
extinguishment  and  payment  of  an  individual  obligation  and  indebt- 
edness of  the  persons  who  signed  the  check.  It  is  also  alleged  that 
the  officers  of  the  defendant  had  full  knowledge  of  the  misappropria- 
tion of  the  amount  of  the  check  by  the  officers  of  the  Manhattan 
Fire  Insurance  Company,  and  that  a  demand  has  been  made  upon 
the  defendant  for  the  amount. 

There  can  be  no  doubt  of  the  right  of  the  plaintiff,  the  facts 
alleged  being  proven,  to  recover  the  amount  of  the  misappropriated 
money  {Gerard  v.  McCormick^  130  N.  Y.  261 ;  RockeBter  cfe  C.  T, 
li.  Co.  V.  Paviour^  164  id.  281) ;  but  it  is  urged  by  the  defendant  that 
an  action  for  conversion  will  not  lie ;  that  the  relation  existing  between 
the  Manhattan  Fire  Insurance  Company  and  the  defendant  was, 
upon  the  papers,  simply  that  of  debtor  and  creditor,  which  is  the 
ordinary  relation  existing  between  a  bank  and  its  depositor.  There 
are,  however,  allegations  in  this  complaint  and  there  are  facts  stated 
in  the  affidavits,  upon  which  the  attachment  was  granted,  which 
indicate  that  a  somewhat  different  i*elationship  existed  between  the 
Manhattan  Firft  Insurance  Company  and  the  defendant..  It  is  stated 
in  the  complaint  that  the  money  on  deposit  vrith  the  defendant  was 
a  fund  which  was  the  property  of  and  belonging  to  the  said  Man- 
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hattan  Fire  Insurance  Company.  It  may  be  inferred  from  this 
allegation  that  a  fond  specially  deposited  was  in  the  hands  of 
the  defendant  bank,  which  held  it  not  in  the  ordinary  relation 
of  a  banker  with  its  depositor.  But  in  addition  to  that,  consid- 
ering the  action  as  one  for  the  conversion  of  money,  it  appears 
by  a  statement  in  the  affidavit  of  Bnssel  S.  Johnson  that  the  presi- 
dent of  the  defendant  bank  admitted  that  the  check  for  $39,390 
was  cashed  and  the  amount  appropriated  to  the  extinguishment  of 
the  individual  indebtedness  and  obligation  of  the  signers  of  the 
ebeck.  If  that  were  so,  the  money  paid  on  the  check  was  sepa- 
rated from  the  general  funds  of  the  bank  as  the  insurance  com- 
pany's money.  The  detail  of  the  transaction  is  not  made  to  appear, 
bat  the  facts  as  stated  would  indicate  that  the  action  was  brought 
specifically  for  the  conversion  of  that  money  thus  separated  and 
niisappropriated.  Trover  will  lie  for  money,  although  not  specifi- 
cally earmarked.  {Gordon  v.  Hostetier^  37  N.  T.  99.)  On  the 
papers  presented,  there  was  enough  before  the  court  granting  the 
attachment  to  disclose  a  cause  of  action  for  the  wrongful  conversion 
of  money. 

The  order  should,  therefore,  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Van    Brunt,   P.  J.,  Inqraham,  Hatch    and    Laughlin,  JJ., 
eoncurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Xotns  C.  MuLLER  and  Others,  Plaintiffs,  v.  Henry  Naumann  and 

Others,  Defendants. 

PariiUon — cietUmin  ^ectment  agaimt  the  purduuer  thereat — the  judgment  raOe 
in  actions  untuceeegfuUy  brought  to  set  aeide  tike  judgment  in  partition  are  not 
eompeteni — jurisdidumal  dtfeete — notice  to  the  purchaser  that  the  title  ums 
defective — parties  receiving  portions  of  the  purchase  price  estopped. 

Where  persoDS,  to  whom  a  parcel  of  real  property  passed  by  virtue  of  a  will, 
after  the  premises  have  been  sold  in  a  partition  suit,  *to  which  they  had 
all  been  made  parties,  bring  an  action  in  ejectment  to  recover  possession  of  the 
App.  Div.— Yol.  LXXXV.        22 
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premises  from  a  person  who  had  purchased  them  at  the  partition  sale,  sncb 
purchaser  is  not  entitled  to  introduce  in  evidence  the  judgment  roUs  in  actiona 
which  some  of  the  plaintiffs  hiid  brought  to  set  aside  the  judgment  in  the  par- 
tition suit  and  which  bad  resulted  in  the  dismissal  of  thair  respective  com- 
plaints, where  it  appears  that,  although  such  actions  contained  allegations 
that  the  judgment  in  the  partition  suit  was  obtained  without  jurisdiction 
and  was  void,  the  real  issue  tendered,  litigated  and  decided  therein  was  as  to 
whether  such  judgment  had  been  obtained  by  fraud. 

In  the  ejectment  action  the  validity  of  the  judgment  rendered  in  the  partition 
suit  may  not  be  attacked  because  of  mere  irregularities  in  the  proceeding,  but 
may  be  attacked  for  jurisdictional  defects. 

The  fact  that  after  the  sale  in  the  partition  suit  additional  findings  of  fact  and 
law  were  made  and  the  decree  amended  in  accordance  therewith,  and  that  the 
plaintiff  in  the  partition  suit,  who  brought  it  in  his  individual  capacity  and 
as  guardian  of  his  three  infant  children,  neglected  to  obtain  the  right  to  sue  on 
the  infants'  behalf  and  to  give  the  security  required  by  the  statute,  constitute 
jurisdictional  defects. 

Evidence  that,  prior  to  the  time  when  the  purchaser  took  title  to  the  premises,  he 
was  notified  that  ho  had  better  not  buy  the  property  as  the  title  was  defect! ve» 
and  that  he  replied  that  he  had  a  good  bargain  and  was  going  to  keep  it,  is 
admissible  in  the  ejectment  action  as  it  has  a  direct  bearing  upon  the  question 
whether  the  purchaser  purchased  in  good  faith  and  without  notice. 

The  adult  parties  to  the  partition  suit,  who  received  portions  of  the  proceeds 
of  the  partition  sale  and  appropriated  them  to  their  own  use,  are  estopped  fr:m 
prosecuting  the  action  of  ejectment. 

JSemble,  that  the  payment  to  the  general  guardian  of  the  Infant  parties  to  the  par- 
tition suit  of  the  latter's  share  of  the  moneys  realized  on  the  sale  would 
operate  as  an  estoppel  upon  the  infants. 

Motion  by  the  defendants,  Henry  Naumann  and  others,  for  a 
new  trial  upon  a  case  containing  exceptions,  ordered  to  be  heard  at 
the  General  Term  in  the  first  instance,  upon  the  verdict  of  a  jury, 
rendered  by  direction  of  the  court  after  a  trial  at  the  New  York 
Circuit  Court. 

The  action  is  brought  in  ejectment  to  recover  the  possession  of 
property  and  damages  for  its  alleged  unlawful  retention  by  the 
defendant  Naumann  since  1876,  the  plaintiffs  claiming  title  thereto 
by  virtue  of  the  will  of  Adam  Muller,  who  died  February  6,  1873. 

The  testator  left  him  surviving  his  widow,  Matilda  Muller,  who 
died  August  20, 1874,  and  four  children,  a  daughter  Bertha  who  on 
July  31, 1873,  had  married  Thomas  H.  Young ;  a  daughter  Marie 
who  was  also  married  at  the  testator's  death  to  Charles  Struppmann 
and  had  three  children,  Augusta  Struppmann,  Matilda  Struppmann 
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and  Charles  StHippmann,  Jr. ;  a  daughter  Augusta  Mailer,  a  minor 
thirteen  years  of  age,  and  a  son  Lonis  C.  MuUer  eight  years  of  age. 
For  these  minor  children,  Augusta  Muller  and  Louis  C.  MuUer,  J. 
O.  J.  Langbein  was  subsequently  appointed  guardian.  On  February 
7, 1874,  Bertha  Young  died  intestate,  but  prior  thereto  had  issue  bom 
alive,  thus  forming  a  basis  for  a  claim  to  curtesy  by  her  husband, 
Thomas  Young.  On  June  22,  1875,  Marie  Struppraann  died  intes- 
tate, and  in  that  y^r  Charles  Struppmann,  individually  under  clahn 
of  curtesy  and  as  guardian  of  his  three  children,  brought  a  suit  in  the 
Superior  Court  of  the  city  of  New  York  against  the  infants  Louis 
C.  MuUer  and  Augusta  Muller  and  J.  C.  J.  Langbein,  asserting 
rights  of  himself  and  of  his  children  in  property  left  by  Adam  Mul- 
ler which  rights  he  claimed  were  not  recognized  by  the  infants  and 
their  guardian  and  asking  for  an  adjudication  of  the  various  interests 
in  the  property  and  a  partition  thereof.  At  the  same  time  Thomas 
Young,  claiming  an  interest  in  the  property  by  curtesy,  commenced 
an  action  against  the  various  persons  therein  interested  in  the  Supreme 
Court  for  the  purpose  of  establishing  his  claim.  In  that  action  there 
was  a  dispute  of  fact  as  to  whether  or  not  there  was  issue  born  alive, 
and  although  it  was  held  on  appeal  that  he  had  an  interest  in  the  prop- 
erty under  the  vrill,  provided  his  child  was  bom  alive,  a  new  trial  was 
ordered  to  determine  that  question.  ( Young  v.  Langheiriy  7  Hun, 
151.)  Tliereafter  in  the  Struppma/nn  action  an  order  was  entered 
consolidating  with  that  suit  the  Young  v.  Langbein  action,  and 
finally  there  was  directed  a  sale  of  the  Muller  property  by  a  referee 
and  in  pursuance  thereof  the  referee  sold  property  of  the  estate  to 
various  persons,  among  whom  was  Henry  Naumann,  who  purchased 
the  premises  here  in  dispute  for  $8,200  as  the  highest  bidder  and 
received  a  deed  of  conveyance  thereof  from  the  referee.  This 
money  was  distributed  j>r<?  rata  among  all  those  having  an  interest 
in  the  property,  namely,  Charles  Struppmann  by  right  of  curtesy, 
and  his  three  children  as  heirs ;  Thomas  Young  by  right  of  curtesy, 
and  to  the  general  guardian  of  the  two  infant  children  of  the 
testator,  Augusta  and  Louis  C.  Muller. 

After  the  sale  by  the  referee  some  of  the  purchasers  became  dis- 
trustful of  the  title  to  be  given  by  the  referee  and  refused  to  accept 
their  deeds,  while  others  demanded  a  return  of  the  moneys  which 
they  had  advanced.     Motions  were  accordingly  made,  one  to  compel 
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certain  purchaaers  to  accept  title  and  the  other  to  be  relieved  of  the 
purchase  made.  Both  these  motions  at  Special  Term  of  the  Supe- 
rior Court  and  Supreme  Court  resulted  in  favor  of  the  purchasers, 
the  courts  holding  that  the  proceedings  in  the  Struppma/nn  action 
had  been  entirely  irregular,  and  that  the  referee  was  without  power 
to  give  title  not  only  because  of  irregularities,  but  because  the  sale 
was  in  conflict  with  the  plain  provisions  of  the  will  that  the  prop- 
erty should  not  be  sold  till  the  youngest  child  was  of  age.  {Strupp- 
mann  v.  MvUer,  52  How.  Pr.  211 ;  MuUer  v.  Struppmcmn^  55 
id.  521.) 

In  the  former  it  was  said :  ^^  It  is  obvious  from  an  inspection  of 
the  record  that  in  the  conduct  of  this  suit  in  behalf  of  the  infant  plain- 
tiffs the  statute  has  been  wholly  disregarded,  and  that  none  of  its 
requirements  have  been  observed.  Proceedings  for  the  partition 
and  sale  of  the  real  property  of  the  infant  plaintiffs  were  never 
authorized  by  the  court  prior  to  the  commencement  of  the  suit,  nor 
does  the  record  show  that  it  was  made  to  appear  satisfactorily  to  the 
court  that  the  interest  of  the  infants  required  such  partition  or  sale. 
No  next  friend  to  conduct  the  proceedings  on  the  part  of  the 
infant  plaintiffs  was  ever  appointed,  nor  was  the  security  ever 
given  or  required  which  the  statute  exacts.  These  irregularities 
and  defects  have  in  numerous  cases  been  held  fatal  to  the  jurisdic- 
tion and  purchasers  under  judicial  sales  have  frequently  been  dis- 
charged on  these  grounds.  *  *  *  Only  parties  who  are  united  in 
interest  may  be  joined  as  plaintiffs  or  defendants.  (Code,  sec  119.)* 
In  this  case  the  infant  plaintiffs  had  no  interest  in  obtaining  the 
relief  demanded  by  their  father.  They  were  in  no  respect  profited 
by  the  establishment  of  his  tenancy  by  the  curtesy  or  in  the  enforce- 
ment of  an  equitable  lien  for  his  benefit.  Their  interests  in  these 
respects  were  rather  adverse  to  his.  *  *  *  It  is  worthy  of 
remark  that  many  of  the  orders  and  proceedings  in  the  suit  appear 
to  have  been  made  upon  the  consent  of  the  parties  and  it  is  well 
settled  that  no  consent  on  behfilf  of  infants  can  warrant  or  impart 
validity  to  judicial  action."  And  in  the  latter  (55  How.  Pr.  521)  it 
was  said:  ^^This  court,  as  a  court  of  equity,  has  no  inherent 
original  authority  to  order  the  sale  of  the  real  estate  of  infants.  It 
proceeds  on  the  other  hand  by  virtue  alone  of  statutory  power,  and 

•Code  Proc.  §  119.— [Rkp. 
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coDseqnentlj  when  a  departare  is  made  from  that  authority  the 
coart  proceeds  without  jurisdiction  and  tlie  acts  performed  are 
necessarily  void.  *  *  *  One  of  these  restraints  has  been 
imposed  upon  the  sale  of  infants'  lands  by  a  general  provision  of 
the  statutes  declaring  that  ^  Ko  real  estate  or  term  for  years  shall 
be  sold,  leased  or  disposed  of  in  any  manner  against  the  provisions 
of  any  last  will  or  of  any  conveyance  by  which  such  estate  or  term 
was  devised  or  granted  to  such  infant.'  *  *  *  And  all  pro- 
ceedings terminating  in  such  a  result  must  consequently  be  void, 
otherwise  the  courts  could  practically  repeal  the  statute.  *  *  * 
The  will  under  which  the  point  arises  was  before  the  General  Term 
of  this  court  for  consideration  in  the  case  of  Young  agt.  Langhein 
(14  N.  Y.  Sup.  Court,  151),*  and,  so  far  as  its  terms  become  impor- 
tant in  the  decision  of  this  application,  they  will  be  found  to  be 
there  reported.  *  *  *  The  testator  by  his  will  made  no  direct 
devise  of  his  real  estate,  but  he  gave  to  his  widow  one-half  of  its 
net  rents,  and  the  other  half  of  such  rents  he  gave  to  his  children 
'  until  the  youngest  child  shall  attain  the  age  of  twenty-one  years, 
when  said  estate  is  to  be  divided  equally  among  my  said  children 
absolutely  in  fee  forever.'  *  *  *  As  to  this  one-half  of  his  real 
estate  his  intent  very  evidently  was  that  no  division  of  it  should  be 
made  while  his  youngest  cliild  remained  a  minor.  *  *  *  The 
sale  made  as  to  this  one-half  of  the  estate  was  unauthorized,  and  for 
that  reason,  without  considering  the  other  objections,  the  motion 
made  to  compel  the  purchasers  to  accept  the  title  must  be  denied." 

After  the  sale  a  motion  was  made  to  correct  errors  in  the  judg- 
ment roll  and  resettle  the  judgment,  which  was  granted,  the  judg- 
ment record  being,  as  stated  by  an  affiant,  ^'  in  a  terrible  mixed-up 
confused  state,  so  that  one  not  familiar  with  the  suits  would  not 
know  what  it  was  about,"  and  new  findings  of  facts  and  conclusions 
of  law  were  filed,  and  decree  resettled  in  accordance  therewith. 

In  1880  an  action  was  brought  by  Augusta  Wiedersum  {^lee  Mul- 
ler),  Louis  C.  Muller  by  his  guardian  adlitem,  Charles  Strnppmann, 
Augusta  and  Charles  Struppmann,  Jr.,  by  their  guardian  ad  litems 
against  Henry  Naumann  and  others,  to  set  aside  the  judgment  in 
Struppmann  v.  MuUer^  a  conspiracy  to  cheat  and  defraud  plaintifEs 

•7  Hun,  151.  — [Rkp. 
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in  the  obtainment  of  the  judgment  and  want  of  jnrisdiction  being 
alleged,  bat  the  court  found  that  no  fraud  was  shown  and  ordered 
judgment  for  defendants,  with  costs.  Another  action  was  brought 
by  Louis  C.  MuUer  by  his  guardian  ad  litem  against  Augusta  Wied- 
ersum,  Augusta  Struppmann,  Matilda  and  Charles  Struppmann,  Jr., 
and  Charles  Struppmann,  Sr.,  Thomas  H.  Young  and  others,  to  set 
aside  the  judgment  in  StruppmcMin  v.  MvUer  so  far  as  it  adjudged 
any  benefits  to  Young  because  the  result  of  a  conspiracy  and  obtained 
fraudulently  and  without  jurisdiction ;  but  this  complaint  also  was 
dismissed,  with  costs. 

Thereafter,  in  1887,  Louis  C.  MuUer  having  meanwhile  attained 
majority,  this  action  was  brought  by  him  and  all  others  claiming 
title  to  the  property  by  virtue  of  the  express  provisions  of  the  will 
of  Adam  Muller,  the  claim  of  Thomas  H.  Young  being  represented 
by  his  assignee.  Bertha  Eilblock.  Fpon  the  trial  the  plaintiffs 
offered  the  will  in  evidence  and  proved  their  relationship,  and  the 
situs,  value  and  rentals  of  the  property,  and  that  it  had  belonged  to 
Adam  Muller  at  his  death.  It  was  alleged  and  admitted  in  the 
pleadings  that  the  defendants  are  in  possession  thereof  and  assert 
title  thereto,  and  Mr.  Young  on  cross-examination  testified  that 
there  has  been  erected  upon  the  lot  a  valuable  four-story  brick 
building. 

The  plaintiffs  having  rested,  the  defendants  offered  in  evidence  the 
judgment  roll  in  the  Struppinwan  v.  MuUer  action,  brought  in  the 
Superior  Court,  showing  the  various  proceedings  to  which  we  have 
alluded,  and  the  sale  to  Henry  Naumann  of  the  property  in  question 
by  the  referee  therein  appointed.  Thereafter  the  defendants  offered 
in  evidence  the  judgment  roll  in  the  action  brought  in  1880  to  set 
aside  the  judgment  entered  in  the  Struppmann  action  on  the  ground 
of  conspiracy  and  want  of  jurisdiction  and  the  roll  in  the  action 
also  brought  to  set  aside  that  judgment  so  far  as  it  awarded  moneys 
to  Thomas  Young  on  the  ground  of  conspiracy  and  want  of  juris- 
diction. Both  these  judgment  rolls  were  excluded  by  the  trial 
judge  as  irrelevant,  immaterial  and  incompetent  and  exceptions 
were  duly  taken  by  the  defendants.  The  plaintiffs  then  called 
Thomas  Young,  who  testified  under  objection  and  exception  that 
on  the  day  of  the  sale  by  the  referee  and  subsequently  he  told 
Henry  Kaumann  that  he  had  better  not  buy  the  property,  as  he 
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would  get  no  title  and  was  merely  baying  a  lawsuit,  and  Naumann 
replied  that  lie  had  a  good  bargain  and  was  going  to  keep  it. 

The  court  directed  the  jury  to  find  a  verdict  that  the  plaintiffs 
are  entitled  to  the  possession  of  the  property  and  to  six  cents  dam- 
ages. To  this  direction  the  defendants  excepted.  The  exceptions 
were  ordered  to  be  heard  in  the  first  instance  at  the  General  Term 
and  after  an  interim  of  some  fourteen  years  are  now  brought 
before  this  court. 

Thomas  NeUon^  for  the  motion. 

Charles  StravsSy  opposed. 

O'Bbien,  J. : 

Were  it  not  for  the  new  trial  which  we  think  should  be  had  in 
this  case,  and  upon  which  many  of  the  same  questions  now  before 
us  for  consideration  will  be  presented,  we  might  content  ourselves 
with  stating  one  ground  which  is  fatal  to  the  judgment.  To  the 
end,  however,  that  we  may  relieve  the  work  of  tlie  trial  judge,  we 
deem  it  necessary  briefly  to  refer  to  some  of  the  other  questions 
presented  upon  this  record  and  which  in  all  likelihood  will  again  be 
urged  upon  such  new  trial. 

The  defendant,  in  the  effort  to  support  his  title,  alleged  and 
sought  to  prove  as  a  defense  a  former  adjudication.  In  this  con- 
nection he  sought  to  introduce,  not  alone  the  judgment  roll  in  the 
Struppmann  v.  Muller  action  in  the  Superior  Court,  under  which 
the  referee  sold  and  the  defendant  purchased  the  property,  but  also 
the  judgment  rolls  in  two  other  actions  which  were  brought  to  set 
aside  such  judgment.  These  were  excluded,  and  we  think,  prop- 
erly, because,  to  establish  the  defense  of  res  adjudicata  or  to  take 
advantage  of  the  former  judgment  as  a  bar,  it  is  necessary  that  it 
should  appear  that  the  parties  and  the  issues  in  the  action  were  the 
same,  and  that  the  question  which  it  is  proposed  again  to  litigate 
was  necessarily  involved  or  decided  by  the  former  judgment.  These 
features  were  absent  in  the  judgment  sought  to  be  used  as  a  bar. 
Both  actions  were  brought  in  the  Superior  Court  to  set  aside  the 
Struppmann  v.  MuLler  judgment  upon  the  ground,  in  the  first 
action,  of  fraud  and  conspiracy  generally ;  and  in  the  second  action, 
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that  80  far  as  it  awarded  any  benefits  to  Thomas  H«  Young  it  was 
the  result  of  fraud  or  conspiracy  between  the  attorneys.  It  is  true 
that  in  such  actions  there  were  allegations  that  the  Strv^ppman  judg- 
ment was  obtained  without  jurisdiction  and  was  void ;  but  the  real 
issue  tendered  and  litigated  and  decided  was  fraud ;  and  upon  the 
ground  that  no  fraud  was  shown  the  court  dismissed  the  complaints 
without  determining  the  other  jurisdictional  questions.  This  action 
in  ejectment  presents  an  entirely  different  issue,  and  it  requires  no 
extended  argument  to  show  that  the  two  judgments  in  the  fraud 
actions  would  have  no  material  bearing  thereon ;  nor  did  they  in 
any  way  tend  to  prove  that  in  one  or  more  other  actions  between  the 
same  parties  the  validity  of  the  Struppman  v.  MuUer  judgment 
was  assailed,  and  the  decisions  were  adverse  to  the  plaintiffs. 

Another  exception  urged  by  the  defendant  was  taken  to  a  ruling 
admitting  the  testimony  of  Thomas  Young  as  to  his  notifying  the 
defendant  Kaumann  before  he  took  title  that  it  was  defective,  and 
the  latter's  reply  that  as  he  was  obtaining  a  bargain  he  would  take 
title  whether  or  not  it  was  good.  This  evidence,  we  think,  was 
properly  admitted,  because  it  is  always  competent  to  show  not  only 
constructive  notice  which  a  party  gets  from  public  records,  but  also 
actual  notice  which  is  brought  home  to  him  as  to  the  condition  of 
the  title.  Such  notice  has  a  direct  bearing  upon  the  question  as  to 
whether  one  has  purchased  in  good  faith  without  notice,  which 
in  certain  contests  relating  to  title  it  is  material  and  important  to 
show. 

The  further  contention  of  the  defendant  that  the  judgment  xn 
Struppmann  v.  Midler  is  conclusive  as  establishing  his  title  and  that 
the  same  cannot  be  attacked  in  this  action,  is  equally  without  force. 
The  plaintiffs  having  shown  that  under  the  will  of  their  testator  this 
property  was  devised  to  them,  it  was  incumbent  upon  the  defend- 
ants to  establish  that,  pursuant  to  a  valid  judgment,  the  plaintiffs 
had  been  divested  of  their  interest.  And  when  the  defendant  iN'au- 
mann  resorted  to  the  title  which  he  had  acquired  under  the  iStrtepp- 
mann  v.  MuUer  judgment,  it  was  competent  for  the  plaintife  to 
assail  such  judgment  by  any  evidence  tending  to  show  that  it  had 
been  obtained  without  jurisdiction  and  was  consequently  void. 
With  respect,  of  course,  to  all  irregularities  that  might  have  occurred 
in  the  proceedings,  these  would  not  be  available  nor  would  they 
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affect  the  validity  of  the  judgment ;  but  matters  which  related  to 
the  jnrisdictioQ  of  the  court  over  the  parties  or  the  action  could  be 
proved. 

In  addition  to  the  rulings  upon  the  admissibility  of  evidence  upon 
the  part  of  the  learned  trial  judge,  which  we  think  were  right,  we 
are  next  brought  to  a  consideration  of  the  question  which  arises 
with  respect  to  the  validity  of  the  judgment  in  Struppmann  v.  Mul- 
ler  upon  which  the  defendants'  title  rests.  The  plaintiffs  assail  this 
judgment  upon  many  grounds;  among  others,  that  the  Superior 
Court  was  without  jurisdiction  to  entertain  the  action  and  that  its 
judgment  was,  therefore,  void ;  that  the  sale  having  been  made  con- 
trary to  the  provisions  of  the  will  and  in  violation  of  the  provisions  of 
the  Revised  Statutes  (2  R.  S.  195,  §  176),  the  judgment  ordering  said 
sale  was  void ;  that  the  Superior  Court  was  without  power  to  consoli- 
date the  action  pending  before  it  with  another  action  ( Young  v. 
Lcmghein)  pending  in  the  Supreme  Court,  and  that  after  the  sale 
the  court  was  without  power  to  amend  the  judgment  roll  and  add 
new  findings  of  fact  and  law.  In  addition,  we  have  a  number  of 
other  questions,  which,  upon  the  record,  are  presented  as  to  whether 
or  not  the  proceedings  in  the  action  were  of  a  character  such  as  to 
give  the  court  jurisdiction.  These  relate  to  the  failure  of  the  plain- 
tiff Charles  Struppmann  in  that  action  to  obtain  leave  to  bring  the 
suit  on  behalf  of  certain  infants,  or  to  proceed  with  it  without  having 
given  security  as  guardian  for  such  infants,  and  without  its  having 
been  made  to  appear  that  the  action  was  one  for  the  benefit  of  the 
infants.  There  are  thus  presented  questions  which  have  been  fre- 
quent of  late  as  to  the  distinction  in  actions  brought  for  the  sale  of 
real  property  between  irregularities  and  jurisdictional  defects. 
{(TDonoghue  v.  Boies,  169  K  Y.  87 ;  Parish  v.  Parish,  175  id. 
181 ;  O'Donoghue  v.  Smith  (85  App.  Div.  324). 

Without  specifically  pointing  all  of  them  out,  we  think  that  some 
of  the  defects  relied  upon  were  jurisdictional  and  fatal  to  the  judg- 
ment— such  as  the  effort  to  amend  the  judgment  roll  after  the  sale 
by  making  additional  findings,  and  the  failure  of  the  guardian  to 
obtain  the  right  to  sue  on  the  infants'  behalf  and  to  give  the  security 
as  required  by  the  statute  (Laws  of  1852,  chap.  277).  It  will  be 
seen,  therefore,  that  as  to  the  force  and  effect  to  be  given  to  the 
judgment  in  Struppmcbnn  v.  MvUeVy  we  have  reached  the  same 
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conclusion  as  the  learned  trial  judge,  and  this  would  lead  to  an 
affirraanee  of  the  judgment  were  it  not  for  a  feature  to  which  we 
have  already  adverted,  and  for  which,  we  think,  there  should  be  a 
new  trial. 

The  report  of  the  referee  shows  that  after  deducting  expenses, 
general  liens,  incumbrances,  which  included  a  small  mortgage  made 
by  the  testator,  and  allowance  to  attorneys,  the  balance  remaining  in 
his  hands  was  turned  over  to  the  plaintiff  Charles  Struppmaun,  per- 
sonally and  as  administrator,  to  Thomas  Young,  individually  and  as 
administrator,  and  to  the  general  guardian  of  A.  and  L.  MuUer. 
The  question  of  confirming  this  report  came  on  regularly  before  the 
Special  Term  of  the  Superior  Court,  and  with  some  slight  modifica- 
tions, to  which  it  is  unnecessary  to  refer,  the  distribution  of  the 
proceeds  of  the  sale  reported  by  the  referee  was  sanctioned  by  the 
order  which  confirmed  the  referee's  report.  We  do  not  see  why 
the  receipt  of  the  defendants'  money,  which  was  paid  upon  the  pur- 
chase of  the  property,  even  though  the  judgment  itself  may  have 
been  void,  should  not  estop  the  plaintiffs,  or,  at  least,  all  of  them 
but  the  infants.  It  cannot  be,  to  take  the  most  striking  feature  of 
this  case,  that  Charles  Struppmaun,  who  was  the  plaintiff  in  the 
action  in  which  the  judgment  was  obtained  under  which  the  prop- 
erty was  sold,  and  who,  after  getting  a  judgment,  sold  the  property 
to  a  stranger,  will  be  permitted  to  come  into  court,  after  having 
taken  and  appropriated  the  money  to  his  own  use,  and  be  heard  to 
assail  the  judgment  which  he  himself  procured  and  in  which  he 
obtained  the  defendants'  money. 

What  has  been  said  with  respect  to  Struppmaun  equally  applies  to 
Young,  who  had  brought  an  action  for  a  similar  purpose,  which  was 
consolidated  with  the  Struppmann  action,  in  which  he  obtained  the 
defendant's  money. 

In  regard  to  the  payment  of  the  general  guardian  of  the  infants, 
we  do  not  see  why  that  also  was  not  conclusive  upon  such  infants 
by  way  of  estoppel.  But  as  there  is  to  be  a  new  trial  it  is  unnec- 
essary to  determine  the  question  as  to  the  validity  of  the  appoint- 
ment of  the  general  guardian,  the  extent  to  which  the  receipt  of 
moneys  by  him  would  bind  the  infants,  or  the  extent  of  the  pecu- 
niary advantage  which  they  derived  from  the  process  of  the  sale  — 
all  of  which  would  have  a  bearing  upon   the  question  of   their 
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being  estopped,  as  these  can  all  be  left  for  determination  upon  the 
new  trial. 

Upon  the  ground,  therefore,  that  as  to  two  of  these  plaintiffs, 
Strappraann  and  Kilblock,  thej  are  estopped  by  having  received 
upon  the  sale  of  the  land  the  defendants'  money  and  should  not  be 
permitted  to  prosecute  this  action  in  ejectment,  the  exception  to 
the  direction  of  a  verdict  in  plaintiffs'  favor  should  be  sustained  and 
the  motion  for  a  new  trial  granted,  with  costs  in  favor  of  the 
defendants  and  against  the  plaintiffs  Struppmann  and  Kilblock  to 
«bide  event. 

Van  Bbunt,  P.  J.,  Patterson  and  McLaughlin,  JJ.,  concurred ; 
Latjqhlin,  J.,  concurred  in  result. 

Exceptions  to  the  direction  of  a  verdict  in  plaintiffs'  favor  sus- 
tained and  motion  for  new  trial  granted,  with  costs  in  favor  of 
defendants  and  against  the  plaintiffs  Struppmann  and  Kilblock  to 
abide  event. 


In  the  Matter  of  the  Application  of  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Relative  to  Acquiring 
Title,  Wherever  the  Same  Has  Not  Been  Heretofore  Acquired,  to 
the  Lands,  Tenements  and  Hereditaments  Required  for  the  Pur- 
pose of  Opening  East  One  Hundred  and  Seventy-sixth  Street 
(Although  Not  Yet  Named  by  Proper  Authority)  from  Monroe 
Avenue  to  Tremont  Avenue,  as  the  Same  Has  Been  Heretofore 
Laid  Oat  and  Designated  as  a  First-class  Street  or  Road,  in  the 
Twenty-fourth  Ward  of  the  City  of  New  York. 

The  City  of  New  Yobk,  Appellant;  Christ  Congregational 
Church,  Mount  Hope,  New  York  Ctty,  and  William  MoNabb, 
Bespondents. 

BtatuU  exempting  a  eorfHiration  from  any  aneumeni  letnedfora  itated  time -^  when 
an  asaeeement  is  Utied-- modification  oftueh  an  aseesement  an  appeal  -^what  muet 
be  shown  to  justify  *'^« 

Section  1  of  chapter  618  of  the  Laws  of  1896,  which  provides,  "The  real  estate 
owned  by  any  religious  corporation  actually  dedicated  and  used  by  such  cor- 
IK>ration  ezclusiyely  as  a  place  of  public  worship  in  the  twenty-third  and 
twenty-fourth  wards  of  the  city  of  New  York  shall  be  exempt  from  all 
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assessments  for  public  improvemeDts  which  are  now  levied  and  assessed  against 
such  real  estate,  or  which  may  hereafter  be  levied  and  assessed  against  such 
real  estate  during  three  years  from  January  first,  eighteen  hundred  and  ninety- 
six,*'  cannot  be  construed  as  granting  an  exemption  from  assessments  for  such 
public  improvements  as  were  authorized  and  begun  during  the  three  years 
from  1896,  but  only  as  granting  an  exemption  from  such  assessments  for  local 
improvements  as  were  actually  levied  within  that  period. 

Consequently,  where  street  opening  proceedings  were  instituted  and  the  title  to 
the  lands  taken  in  the  proceeding  vested  in  the  city  during  the  period  covered 
by  the  exemption,  but  the  assessment  was  not  actually  levied  until  after  the 
expiration  of  the  exemption,  a  religious  corporation,  entitled  to  the  benefit  of 
the  act,  is  not  relieved  from  the  obligation  of  paying  an  assessment  levied 
upon  it  in  the  proceeding. 

An  assessment  levied  in  such  a  proceeding  can,  in  no  event,  be  deemed  to  have 
been  levied  prior  to  the  signing  of  the  preliminary  estimates  of  the  conmiis- 
si  oners  of  estimate  and  assessment,  and  it  is  doubtful  whether  it  can  be 
regarded  as  legally  assessed  and  levied  prior  to  the  signing  of  the  final  report 

Upon  a  motion  to  confirm  the  report  of  commissioners  of  estimate  and  assessment 
appointed  in  a  proceeding  to  open  a  street  in  the  city  of  New  York,  the  Special 
Term  is  not  justified  in  reducing  the  amount  of  an  assessment,  unless  it  appears 
upon  the  face  of  the  report  that  there  is  a  manifest  error,  or  that  the  commis- 
sioners have  fixed  an  amount  which,  as  compared  with  that  imposed  upon  the 
other  property,  is  clearly  excessive. 

A  comparison  of  the  parcel  in  question  with  other  parcels  not  shown  to  have  been 
similarly  situated,  is  not  sufficient  to  show  that  the  assessment  imposed  on  the 
parcel  in  question  is  excessive. 

Appeal  by  The  City  of  New  York  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  11th  day  of 
February,  1902,  denying  a  motion  to  confirm  the  report  of  com- 
missioners of  estimate  and  assessment  appointed  herein,  and  refer- 
ring back  3aid  report  for  revisal  and  correction. 

John  P.  Dunn^  for  the  appellant. 

Theodore  H.  Friend^  for  the  respondent  Christ  Congregational 
Church. 

Chxx/rles  Straicss^  for  the  respondent  William  McNabb. 

O'Bbibn,  J. : 

This  is  a  proceeding  instituted  by  the  city  authorities  to  acquire 
lands  for  the  purpose  of  opening  East  One  Hundred  and  Seventy- 
sixth  street  from  Monroe  avenue  to  Tremont  avenue.  The  usual 
proceedings  were  had  and  the  commissioners  of  estimate  and  i 
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ment  were  appointed,  the  board  of  street  opening  and  improve* 
ment  having  determined  that  the  entire  costs  and  expenses  should 
be  assessed  npon  the  property  deemed  to  be  benefited.  The  pre- 
liminary abstract  of  awards  and  assessments  is  dated  April  7,  1899, 
and  was  filed  May  10,  1899.  The  final  report  of  the  commissioners 
was  dated  November  8, 1901. 

The  court  at  Special  Term  sustained  two  objections  to  the  final 
report,  one  interposed  by  the  Christ  Congregational  Church  as  to 
parcel  benefit  No.  86  on  the  ground  of  its  exemption  under  chapter 
618  of  the  Laws  of  1896,  and  the  other  by  William  McNabb  as  to 
parcel  benefit  No.  89  on  the  ground  that  the  assessment  against  a 
part  of  his  property  was  excessive.  With  respect  to  the  objection 
to  the  assessment  against  the  church  it  appeared  that  pursuant  to 
the  resolution  of  the  board  of  street  opening  and  improvement 
the  title  to  the  lands  and  property  taken  in  this  proceeding  vested 
in  the  city  of  New  York  on  November  1,  1897. 

Section  1  of  chapter  618  of  the  Laws  of  1896  reads  as  follows : 
"  The  real  estate  owned  by  any  religious  corporation  actually  dedi- 
cated and  used  by  such  corporation  exclusively  as  a  place  of 
public  worship  in  the  twenty-third  and  twenty-fourth  wards  of  the 
city  of  New  York  shall  be  exempt  from  all  assessments  for  public 
improvements  which  are  now  levied  and  assessed  against  such  real 
estate,  or  which  may  hereafter  be  levied  and  assessed  against  such 
real  estate  during  three  years  from  January  first,  eighteen  hundred 
and  ninety-six."  To  gain  the  benefit  of  the  exemption  contained 
in  this  act  it  was  thus  necessary  for  the  church  to  show  that  the 
assessment  was  ^^  levied  and  assessed  "  within  or  prior  to  the  period 
fixed  by  the  act  of  1896.  The  point  here  is,  at  what  date  was  the 
afisessment  levied  and  assessed  against  the  church  ? 

We  do  not  think  that  the  assessment  was  levied  prior  to  the  sign- 
ing of  the  preliminary  estimates  of  the  commissioners,  which  was 
on  April  7,  1899 ;  and  it  is  doubtful  if  it  could  be  regarded  as 
legally  assessed  and  levied  prior  to  the  signing  of  the  final  report, 
which  was  on  November  8, 1901.  Whichever  date,  however,  we 
fix  upon,  it  was  after  the  benefit  conferred  by  the  act  of  1896  had 
ended,  which,  by  the  terms  of  the  act,  expired  on  January  1,  1899. 
To  sustain  the  position  of  the  respondent  church,  therefore,  it  will 
be  necessary  to  construe  the  statute  as  granting  an  exemption  from 
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assessiiieiits  for  such  local  improvements  as  are  authorized  and  begun 
during  the  three  years  from  January  1, 1896.  This  court,  however, 
is  committed  to  the  view  that  it  is  the  law  in  force  when  the  assess- 
ment is  levied  that  governs.  Thus  it  was  said  in  Matter  of  Mayor 
(46  App.  Div.  52) :  "  It  is  diflScult  to  see  what  relation  the  date  of 
the  commencement  of  a  proceeding  or  the  time  at  which  the  prop- 
erty taken  under  the  proceeding  vests  in  the  city  has  to  the  assess- 
ment upon  the  adjacent  property  beneiited  by  the  improvement." 
(See,  also,  Matter  of  Whitlock  Ave.,  61  App.  Div.  436  ;  Matter  of 
Mayor,  40  id.  452 ;  Matter  of  East  176th  Street,  49  id.  114.) 

Moreover,  the  language  of  the  statute  itself  will  not  bear  any  such 
interpretation,  and  it  will  not  do,  for  the  purpose  of  sustaining  an 
exemption  from  taxation,  to  depart  from  the  fixed  and  settled  mean- 
ing of  the  language  employed  in  the  act.  "  Taxation  is  the  rule, 
with  every  presumption  to  support  it,  while  exemption  is  an  excep- 
tion, with  every  presumption  against  it."  {People  ex  rel.  Metro- 
politan St.  Jiy.  Co.  V.  Tax  Comra.,  174  N.  Y.  448.) 

The  fact,  therefore,  that  proceedings  were  instituted  and  title 
to  the  lands  vested  in  the  city  during  the  time  when  the  exemption 
under  the  act  of  1896  was  in  force,  does  not  entitle  the  church 
property  to  the  beneiit  of  its  provisions  inasmuch  as  the  assessment 
was  not  levied  until  after  the  exemption  had  ceased.  We  think, 
therefore,  that  the  learned  Special  Term  was  in  error  upon  the  facts 
here  appearing  in  construing  the  statute  so  as  to  exempt  the  church 
property  from  assessment. 

With  respect  to  the  property  of  McNabb,  parcel  benefit  No.  89, 
it  appears  that  the  proposed  assessment  in  the  preliminary  estimate 
was  $1,994.35,  but  was  reduced  by  the  commissioners  in  the  final 
report  to  $1,256.15.  To  this  latter  sum  objections  were  made  and 
sustained  by  the  Special  Term  on  the  ground  that  it  was  excessive ; 
but  we  think  that  a  brief  statement  of  the  facts  will  show  that  the 
conclusion  thus  reached  was  also  erroneous.  The  property  in  ques- 
tion is  situated  on  the  west  side  of  Clay  avenue  about  25  feet 
from  the  improvement  with  a  frontage  of  100  feet  on  the  avenue 
and  a  depth  on  the  northerly  boundary  line  of  153.97  feet  and  on 
the  southerly  line  of  169.46  feet  and  contains  about  six  and  six-tenths 
city  lots  of  2,500  square  feet.  It  was  claimed  by  the  objector  that 
the  highest  expert  valuations  placed  on  the  property  in  these  proceed- 
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ings  was  $3,000  for  lots  with  25  feet  front  which  would,  without 
taking  into  consideration  the  value  of  the  land  in  excess  of  100  feet 
in  depth,  bring  this  property,  assuming  that  it  was  equal  to  the  most 
valuable  of  the  land  taken,  to  a  value  of  at  least  $12,000.  We 
have  examined  the  other  parcels  included  in  the  area  of  assessment 
and  their  situation  and  relation  to  the  improvement  and  find  no 
particular  piece  of  the  same  dimensions  or  similarly  located  with 
which  an  exact  comparison  can  be  made.  Nor  do  we  think  that  the 
court  is  justified  in  interfering  with  the  conclusion  reached  by  the 
commissioners,  unless  upon  the  face  of  the  report  there  was  a  mani- 
fest error,  or  it  was  apparent  that  the  commissioners  had  fixed  an 
amount  which,  as  compared  with  that  imposed  upon  the  other  prop- 
erty, was  clearly  excessive. 

It  must  be  remembered  that  in  determining  the  amount  to  be 
awarded  or  assessed  the  commissioners  have  this  advantage  over  the 
court  in  that  it  is  their  duty  to  view  the  premises,  and  such  duty, 
it  appears  in  this  instance,  they  performed.  It  would  seem  to  fol- 
low, therefore,  that  for  purposes  of  comparison  as  to  the  relative 
value  of  the  different  parcels  involved,  the  commissioners  were  in 
1^  much  better  position  to  make  them  than  could  the  court  from  a 
mere  inspection  of  a  report.  The  appellant  correctly  states  the  rule 
established  by  the  cases  that  authority  was  given  by  the  Legislature 
to  the  commissioners  to  determine  the  awards  to  be  made  and  the 
damages  to  be  assessed  in  these  proceedings,  and  unless  it  is  shown  that 
there  is  an  abuse  of  discretion,  or  that  they  were  palpably  wrong  or 
that  there  is  manifest  error,  the  court  should  not  interfere.  {Mat- 
ter of  Brook  Avenue^  8  App.  Div.  296 ;  Matter  of  Eager^  46  N. 
Y.  100 ;  Matter  of  a-uger,  84  id.  619.) 

The  fact  that  the  assessment  may  seem  to  be  excessive  is  by  no 
means  conclusive  in  the  absence  of  proof  directed  to  establishing 
it.  lu  the  absence,  therefore,  of  evidence  to  support  the  claim  of 
McNabb  that  the  assessment  on  this  parcel  was  excessive  —  and  for 
this  purpose  we  do  not  think  that  a  comparison  with  other  parcels 
not  shown  to  have  been  similarly  situated  is  sufficient  —  we  do  not 
think  that  the  court  was  justified  in  interfering  with  the  conclusion 
reached  by  the  commissioners  who  viewed  the  property  and  who,  so 
far  as  their  report  shows,  have  not  exceeded  their  discretion  or  com- 
mitted manifest  error. 


Digitized  byCjOOQlC 


352    FERGUSON  v.  TOLEDO,  A.  A.  &  N.  M.  R.  R.  CO. 

P1R8T  Departmsnt,  July  Tbsm,  1908.  [Vol.  85. 

As  to  both  parcels,  therefore,  we  think  that  the  objections  shoold 
have  been  overruled.  The  order  appealed  from  should  accordingly 
be  reversed,  and  the  report  of  the  commissioners  confirmed,  with 
one  bill  of  costs  and  disbursements  to  the  appellant  to  be  paid 
equally  by  the  respondents. 

Yan  Bbunt,  p.  J.,  Pattkbson,  McLaughlin  and  Lauohlin,  JJ., 
concurred. 

Order  reversed  and  report  confirmed,  with  one  bill  of  costs  and 
disbursements  to  appellant,  to  be  paid  equally  by  the  respondents. 


John  Ferguson,  Appellant,  v.  Toledo,  Ann  Abbob  and  Nobth 
Michigan  Railboad  Company,  Defendant,  Impleaded  with  Ann 
Abbob  Railboad  Company,  Respondent 

Agreement  by  a  railroad  **  to  pay  aU  outitanding  debti  and  daimt  offoinH  mid 
reeeiverahip'*  —  it  does  not  embraee  a  elaim  not  preeented  to,  or  alUnoedby,  the 
reeeiner — collateral  attack  on  an  order  of  another  court — the  remedy  ie  by  inter- 
wning  in  the  action  therein, 

Iq  an  action  brought  against  the  Ann  Arbor  Railroad  Ck>mpan7  to  recover  tiie 
amount  of  a  judgment  obtained  by  the  plaintiff  against  the  Toledo,  Ann  Arbor 
and  North  Michigan  Railroad  Company,  it  appeared  that  an  action  was  brought 
against  the  Toledo,  Ann  Arbor  and  North  Michigan  Railroad  Company  and  a 
receiver  of  its  property  appointed  therein;  that  the  action  resulted  in  a  final 
order  which  recited,  ''that  the  outstanding  claims  and  denuinds  against  the 
receivership  •  •  •  were  •  •  *  in  excess  of  the  outstanding  current 
assets  and  choses  in  action  of  the  receivership  by  a  large  amount  exceeding  the 
cash  balance  in  the  hands  of  the  receiver,  •  •  •  and  that  said.  The  Ann 
Arbor  Railroad  Company  has  undertaken  and  agreed  to  pay  all  outstanding 
debts  and  claims  against  said  receivership." 

The  order  directed  the  receiver  to  turn  over  to  the  Ann  Arbor  Railroad  Company 
the  property  which  vested  in  him  as  such  receiver  under  his  original  appoint- 
ment, "or  which  •  •  •  accrued  to  him  as  such  receiver  during  the  pend- 
ing of  such  receivership." 

EM,  that  the  terms  of  the  order  measured  the  extent  of  the  obligation  incurred 
by  the  Ann  Arbor  Railroad  Company,  and  that,  as  it  did  not  appear  that  the 
plaintiff's  claim  had  ever  been  presented  to,  or  allowed  by,  the  receiver,  or  that 
it  had,  in  any  way,  become  "an  outstanding  debt  or  claim  against  said  receiv- 
ership,"  the  plaintiff  was  not  entitled  to  recover; 

That  the  plaintiff  could  not,  in  this  action,  attack  the  validity  of  the  order  made 
in  the  United  States  court,  but  that  his  remedy  was  by  intervening  in  the  suit 
in  which  the  order  was  made. 
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Appeal  bj  the  plainti£^  John  Ferguson,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  Ann  Arbor  Raih*oad 
Company,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  15th  day  of  October,  1902,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  ^New  York  Special  Term,  diBmiss- 
ing  the  complaint  upon  the  merits. 

John  jr.  Bower^  for  the  appellant. 

Lewis  S.  Haslcmhj  for  the  respondent 

O'Brien,  J. : 

The  action  is  by  a  judgment  creditor  of  the  Toledo,  Ann  Arbor 
and  North  Michigan  Railroad  Company  (hereafter  referred  to  as 
the  old  company)  against  such  company  and  the  Ann  Arbor  Rail- 
road Company  (hereafter  referred  to  as  the  new  company),  to  recover 
the  amount  of  a  judgment  entered  in  the  office  of  the  clerk  of  the 
Court  of  Common  Pleas  for  New  York  county  in  August,  1894. 
The  complaint  was  dismissed,  and  from  the  judgment  so  entered  the 
plaintiff  appeals. 

We  deem  it  unnecessary  to  I'ef er  in  detail  to  the  facts  presented  in 
this  voluminous  record,  thinking  as  we  do  that  there  is  a  legal  fea- 
ture which  is  controlling  and  requires  the  affirmance  of  the  judgment. 
The  action  was  to  obtain  from  the  new  company  the  payment  of  the 
judgment  which  the  plaintiff  had  secured  against  the  old  company, 
and  the  theory  upon  which  the  plaintiff  builded  was  that  there  had 
been  paid  into  the  receiver's  hands  moneys  which  were  applicable  to 
the  payment  of  the  claims  of  the  general  creditors  of  the  old  com- 
pany, and  which  by  the  receiver  had  been  turned  over  to  the  new 
one.  The  purpose  sought,  therefore,  was  to  charge  the  new  company 
to  the  extent  that  it  had  received  moneys  which  were  applicable  to 
the  payment  of  the  debts  of  the  old. 

Whether  the  receiver  was  originally  appointed  in  a  judgment 
creditor's  action  brought  against  the  old  company,  and  subsequently 
by  the  order  extending  the  receivership  became  also  the  receiver  of 
the  bondholders  in  the  foreclosure  suit  on  the  mortgage  is  immaterial 
so  far  as  concerns  its  being  obligatory  upon  him  to  obey  the  orders  .of 
tlie  court  which  had  made  him  receiver  and  whose  officer  he  was. 
App.  Div.— Vol.  LXXXV.        23 
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The  receiver  is  not  a  party,  and  it  cannot  be  seriously  disputed  bat 
that  it  was  bis  duty  upon  applying  for  his  discharge  to  dispose  of  the 
funds  and  assets  in  his  hands  as  directed  by  the  conrt ;  and  we  think 
it  equally  true  —  because  the  order  is  binding  and  controlUng  on 
all  until  directly  attacked  and  set  aside  —  that  the  extent  of  the  obli- 
gation which  was  incurred  by  the  new  company  to  whom  the  funds 
and  assets  were  directed  to  be  turned  over,  is  to  be  found  in  the 
order  which  gave  to  that  company  the  possession  of  such  funds  and 
assets. 

We  are  obliged  to  assume  that  when  the  order  discharging  the 
receiver  and  requiring  the  funds  to  be  turned  over  was  made,  the 
court  had  before  it  the  question  as  to  what  should  be  done  with 
the  property  in  the  hands  of  the  receiver  and  thus,  incidentally,  was 
involved  the  question  as  to  whom  such  property  belonged.  If  in 
the  suit  in  the  United  States  court  in  which  these  orders  were  made, 
it  could  be  assumed  (which  it  cannot  be)  that  the  judge  in  making  a 
disposition  of  the  property  had  fallen  into  error,  such  error  could 
not  be  corrected  in  this  action  nor  in  any  collateral  way  could  the 
validity  of  the  orders  as  made  be  assailed.  As  long,  therefore,  s& 
the  final  order  made  in  the  suit  in  the  United  States  conrt  stands, 
it  is  binding  upon  all  and  cannot  in  any  collateral  way  be  attacked, 
but  the  remedy  of  any  person  aggrieved  thereby  is  by  an  interven- 
tion in  the  suit  in  which  the  order  was  made  and  an  application  to 
the  court  or  judge  making  the  order. 

We  are  brought,  therefore,  to  a  construction  of  tlie  final  order  in 
the  consolidated  causes  of  the  United  States  Circuit  Court.  From 
the  recitals  of  that  order  it  appears  that  it  was  shown  to  the  court 
^^  that  the  outstanding  claims  and  demands  against  the  receivership 
*  *  *  were  *  *  *  in  excess  of  the  outstanding  current 
assets  and  choses  in  action  of  the  receivership  by  a  large  amount 
exceeding  the  cash  balance  in  hands  of  the  receiver  *  *  *  and 
that  said.  The  Ann  Arbor  Railroad  Company  (new  company)  has 
undertaken  and  agreed  to  pay  all  outstanding  debts  and  claims 
against  said  receivership."  And  it  further  appears  from  the  order 
that  the  receiver  was  thereby  directed  to  turn  over  to  the  new  com- 
pany the  property  which  vested  in  him  as  such  receiver  under  his 
original  appointment  "  or  which  *  *  *  accrued  to  him  as  sr  eh 
receiver  during  the  pending  of  such  receivership." 
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We  think  the  terms  of  the  order  are  clear  and  explicit  requiring 
the  turning  over  of  all  the  property  in  the  receiver's  hands  to  the 
new  company  subject  to  the  agreement  made  by  such  company  that 
it  would  pay  all  the  outstanding  debts  and  claims  against  the  receiver- 
ship. This  was  the  extent  of  the  obligation  imposed  by  the  order 
on  the  new  company,  and  to  secure  the  application  of  any  of  the 
funds  or  property  which  were  thus  turned  over  to  the  new  company, 
it  would  be  necessary  for  the  plaintiff  to  show  that  he  had  a  claim 
agaiust  the  receivership.  This  is  not  pretended,  for  what  the  plain- 
tiff has  is  merely  a  judgment  against  the  old  company  which  was 
never  presented  or  allowed  by  the  receiver  and  which  in  no  way,  so 
far  as  appears  from  this  record,  ever  became  "  an  outstanding  debt 
or  claim  against  said  receivership."  This,  without  considering  the 
many  other  objections  that  could  be  urged  at  this  late  date  against 
granting  to  the  plaintiff  any  such  relief  as  in  this  action  he  seeks, 
is  sufficient,  we  think,  to  warrant  our  concurring  in  the  disposition 
made  by  the  learned  judge  at  Special  Term,  in  dismissing  the  com- 
plaint. For  the  reason  given,  therefore,  and  for  others  that  might 
be  assigned,  we  think  that  the  judgment  appealed  from  must  be 
affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Ingraham,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


The  Cmr  op  New  York,  Plaintiff,  v.  The  Trustees  of  the 
Sailors'  Snug  Harbor  in  the  City  of  New  York  (a  Corporation), 
Defendant. 

Ejcdusive  jurisdiction  of  t?i^  superintendent  of  buildings  in  New  York  city  over  fire 
escapes  on  factory  buildings — tl^e  New  York  Building  Code  ?ias  tJie  force  of  a 
statute, 

A  special  statute  providing  for  a  particular  class  of  cases  is  not  repealed  by  a 
subsequent  statute,  general  in  its  terms,  provisions  and  application,  unless  the 
intent  to  repeal  it  is  manifest,  although  the  terms  of  the  general  act  are  broad 
enough  to  include  the  cases  embraced  in  the  special  law. 

The  Labor  Law  (Laws  of  1897,  chap.  415),  which  was  passed  nine  days  after  the 
Greater  New  York  charter  (Laws  of  1897.  chap.  378),  was  not  designed  to  take 
from  the  superintendent  of  buildings  of  the  city  of  New  York  the  exclusive 
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jurisdiction  theretofore  residing  in  him  to  require  the  erection  of  fire  escapes  on 
factory  buildings  in  the  borough  of  Manhattan  and  to  transfer  such  jurisdic- 
tion to  the  Factory  Inspector  of  the  State  of  New  York. 

The  exclusive  jurisdiction  which  the  building  department  of  the  city  of  New 
York  had,  up  to  the  enactment  of  the  Greater  New  York  charter  (Laws  of 
1897,  chap.  878),  was  continued  by  section  647  of  that  charter,  which  provides: 
"  The  several  acts  in  effect  at  the  time  of  the  passage  of  Ibis  act  concerning, 
affecting  or  relating  to  the  construction,  alteration  or  removal  of  buildings 
or  other  structures  in  any  of  the  municipal  and  public  corporations  included 
within  the  city  of  New  York  as  constituted  by  this  act  are  hereby  continued  in 
full  force  and  effect  in  such  municipal  and  public  corporations  respeetivelj, 
except  in  so  far  as  the  same  are  inconsistent  with  or  are  modified  by  this  act; 
provided,  however,  that  the  municipal  assembly  shall  have  power  to  establish, 
and,  from  time  to  time,  to  amend  a  code  of  ordinances  to  be  known  as  the 
'building  code,' providing  for  all  matters  concerning  ♦  ♦  ♦  the  constmc- 
tlon,  alteration  or  removal  of  buildings  or  structures  erected  or  to  be  erected  in 
the  city  of  New  York  as  constituted  by  this  act.  «  «  *  The  provisions  of 
such  '  building  code '  shall  bo  in  conformity  with  and  be  subject  to  all  general 
laws  of  the  estate  (sic)  concerning,  affecting  or  relating  to  buildings  or  classes 
of  buildings  or  other  structures." 

The  provisions  of  such  section,  with  respect  to  the  enactment  of  the  fiuilding 
Code,  do  not  establish  an  intention  on  the  part  of  the  Legislature  that  the  jurifl- 
diction  of  the  superintendent  of  buildings  of  the  city  of  New  York,  with 
respect  to  fire  escapes  on  factories,  should  terminate  when  the  Building  Code 
was  enacted. 

The  Building  Code  of  the  city  of  New  York,  as  enacted,  continued  the  jurisdic- 
tion residing  in  the  superintendent  of  buildings  of  the  city  of  New  York  over 
fire  escapes,  and,  inasmuch  as  the  Buildiug  Code  was  confirmed  by  section  4ff! 
of  the  revised  charter  (Laws  of  1901,  chap.  466),  it  may  be  given,  within  the 
corporate  limits  of  the  city,  the  force  of  a  statute  passed  by  the  Legislature. 

S1TBMI88ION  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Matthew  C.  Fleming^  for  the  plaintiff. 

Zewis  Z.  Ddafiddy  for  the  defendant. 

O'Brien,  J. : 

The  question  at  issue  is  whether,  under  the  present  law,  the 
superintendent  of  buildings  in  the  city  of  New  York,  or  the  Factory 
Inspector  of  the  State,  has  jurisdiction  to  require  the  erection  of  fire 
escapes  on  factory  buildings  in  the  borough  of  Manhattan.  It 
appears  that  the  defendant  is  the  owner  of  a  factory  building  known 
as  Nos.  24  to  34  University  place  in  the  borougli  of  Manhattan, 
upon  which  the  superintendent  of  buildings  directed  it  to  put  a  fire 
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escape  of  a  particular  kind  and  pattern,  but  which  it  neglected  to 
do  on  the  ground  t)iat  jurisdiction  over  the  subject  was  vested 
in  the  State  Factory  Inspector.  One  carious  to  trace  the  history 
of  the  legislation  on  this  subject  of  fire  escapes  since  1882  will  find 
it  contained  in  sections  427  and  499  of  the  Consolidation  Act 
(Laws  of  1882,  chap.  410).  Section  499  (as  amd.  by  Laws  of 
1885,  chap.  456,  §  28)  was  amended  by  section  26,  chapter  566  of 
the  Laws  of  1887.  The  next  amendment  of  the  Consolidation  Act 
affecting  this  question  is  contained  in  chapter  275  of  the  Laws 
of  1892.  With  respect  to  legislation  affecting  the  department 
of  labor  of  the  State  of  New  York,  we  have  chapter  409  of  the 
Laws  of  1886,  as  amended  by  chapter  673  of  the  Laws  of  1892 ; 
and  the  latter  contains  the  first  enactment  by  the  Legislature  giving 
to  the  Factory  Inspector  jurisdiction  over  fire  escapes  on  factories  in 
the  State.  It  will  be  noticed  that  in  1892  the  situation  was  that  the 
general  law  gave  jurisdiction  over  fire  escapes  on  factories  to  the 
Factory  Inspector,  and  such  law  was  passed  at  the  same  session  and 
but  a  short  time  after  the  passage  of  the  special  law  giving  juris- 
diction over  all  fire  escapes  in  the  city  ol  New  York  to  the  depart- 
ment of  buildings  in  that  city. 

The  question  of  how  far  the  special  act  was  affected  by  the 
general  act  on  the  same  subject  was  directly  passed  upon  in  the 
case  of  People  v.  Pier  son  (59  Hun,  450).  Therein  the  question 
was  whether  the  provisions  of  chapter  720  of  the  Laws  of  1887, 
the  general  act  relating  to  fire  escapes  in  hotels,  applied  to  the  city 
of  New  York,  and  whether  that  subject  was  covered  so  far  as  that 
city  was  concerned  by  section  499,  chapter  410  of  the  Laws  of  1882 
(ConsoL  Act),  as  amended  by  chapter  566  of  the  Laws  of  1887,  and 
it  was  held  that  the  provisions  of  the  general  law  did  not  apply, 
and  that  ''  where  it  appears  that  the  Legislature  has  passed  an  act 
relating  to  a  certain  subject  in  a  particular  city,  said  act  being  in  all 
respects  more  precise  and  far-reaching  than  a  general  act  relative 
thereto  passed  subsequently,  but  going  into  effect  a  few  days  earlier 
than  the  special  act,  the  court  will  assume  tliat  the  general  act  was 
not  intended  to  repeal,  supersede  or  modify  the  special  enactment." 
We  have  authority,  therefore,  for  the  proposition  that,  under  the 
laws  as  they  existed  in  1892,  and  until  the  enactment  of  the  Labor 
Law  of  1897  (Laws  of  1897,  chap.  415),  the  superintendent  of  build- 
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ings  in  the  city  of  New  York  had  "full  and  exclusive  power  and 
authority  within  said  city  to  direct  fire-escapes  and  other  means 
of  egress  to  be  provided  upon  and  within  said  "  buildings,  including 
factories  (Consol.  Act,  §  498,  as  amd.  by  Laws  of  1892,  cliap.  275). 
By  that  general  act  (Labor  Law),  which  took  effect  on  June  1, 1897, 
it  was  provided  (§  82):  "Such  fire  escapes  as  may  be  deemed 
necessary  by  the  factory  inspector  shall  be  provided  on  the  outside 
of  every  factory  in  this  State,  consisting  of  three  or  more  stories  in 
height." 

That  this  act  was  not  intended  to  supersede  all  local  statutes  dealing 
with  factories  and  other  commercial  buildings  in  New  York  city  is 
shown  by  the  provisions  of  section  90,  which,  while  conferring  author- 
ity upon  the  Factory  Inspector  to  examine  into  the  general  condition 
as  to  safety  of  factory  buildings,  and  authorizing  him  to  give  orders 
with  respect  thereto,  expressly  excepted  the  cities  of  New  York  and 
Brooklyn  from  such  provisions.  It  is  urged,  however,  that  this 
exception  as  to  inspection  for  safety  shows  an  intention  upon  the 
part  of  the  Legislature  to  confer  upon  the  Factory  Inspector  power 
over  fire  escapes  in  New  York  city ;  because  in  respect  thereto  no 
such  exception  relating  to  the  cities  of  New  York  and  Brooklyn  was 
expressly  enacted.  It  was  also  provided  in  the  Labor  Law  of  1897 
(§  66)  that  the  Factory  Inspector  may  establish  and  maintain 
a  sub-office  in  the  city  of  New  York ;  and  upon  this  the  argument  is 
made  that  this  provision  is  indicative  of  the  legislative  intent  that 
jurisdiction  over  fire  escapes  should  be  vested  in  that  officer.  It  is 
further  argued  that  the  city  of  New  York  as  now  constituted 
embraces  many  boroughs  in  addition  to  Brooklyn  and  Manhattan, 
which  are  not  controlled  by  the  provisions  of  the  Consolidation  Act ; 
and  that,  therefore,  though  it  be  held  that  the  latter  act  applied  to 
the  old  city  of  New  York,  it  could  not  be  regarded  as  applicable  to 
the  territory  embraced  within  the  greater  city,  and  tliat  it  would  be 
incongruous  to  have  within  the  greater  city  two  departments  exer- 
cising with  respect  to  the  same  subject  jurisdiction  in  different 
boroughs.  Such  arguments  are  pertinent  and  helpful,  but  by  no 
means  conclusive,  we  preferring,  because  more  certain,  to  follow  the 
more  general  and  well-settled  canons  of  construction  in  order  to 
determine  what  was  the  legislative  intent. 

The  force  and  effect,  moreover,  of  these  arguments  is  greatly 
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weakened  by  the  fact  appearing  that  at  the  same  session  of  the 
Legislature,  and  but  nine  days  prior  to  the  adoption  of  the  Labor 
Law,  the  Greater  New  York  charter  (Laws  of  1897,  chap.  378)  was 
enacted. 

We  are  thus  confronted  with  a  condition  of  the  law  not  radically 
different  from  that  existing  in  1892,  and  find  at  both  periods  a 
general  law  and  a  special  law  relating  to  the  same  subject  and  passed 
at  the  same  session  of  the  Legislature.  By  a  like  process  of  reason- 
ing we  should  reach  the  conclusion  that  by  the  general  act  it  was 
not  intended,  in  the  absence  of  an  express  repeal  (which  in  this  case 
does  not  exist),  to  destroy  the  local  act  which  had  just  been  enacted. 
By  section  647  of  the  charter  it  was  provided :  "  The  several  acts  in 
effect  at  the  time  of  the  passage  of  this  act  concerning,  affecting  or 
relating  to  the  construction,  alteration  or  removal  of  buildings 
or  other  structures  in  any  of  the  municipal  and  public  corporations 
included  within  the  city  of  New  York  as  constituted  by  this  act  are 
hereby  continued  in  full  force  and  effect  in  such  municipal  and  public 
corporations  respectively,  except  in  so  far  a  the  same  are  inconsistent 
with  or  are  modified  by  this  act ;  provided,  however,  that  the  munic- 
ipal assembly  shall  have  power  to  establish  and,  from  time  to  time, 
to  amend'a  code  of  ordinances  to  be  known  as  the  *  building  code,' 
providing  for  all  matters  concerning  *  *  *  the  construction, 
alteration  or  removal  of  buildings  or  structures  erected  or  to  be 
erected  in  the  city  of  New  York  as  constituted  by  this  act.  *  *  * 
Tlie  provisions  of  such  'building  code'  shall  be  in  conformity  with 
and  be  subject  to  all  general  laws  of  the  estate  {sic)  concerning,  affect- 
ing or  relating  to  buildings  or  classes  of  buildings  or  other  structures." 

That  the  exclusive  jurisdiction  which  the  building  department 
had  over  fire  escapes,  and  which  we  think  existed  up  to  1897,  was 
continued  under  this  section  of  the  charter,  we  would  regard  as 
placed  beyond  doubt  were  it  not  for  the  provision  authorizing  the 
municipal  assembly  to  enact  a  Building  Code,  and  the  language  which 
we  have  quoted  at  the  end  of  section  647  that  the  provisions  of  such 
Building  Code  shall  be  in  conformity  with  and  be  subject  to  all 
general  laws  of  the  State  concerning  buildings.  We  think  that  the 
meaning  to  be  attached  to  this  language  is  that  which  has  been 
frequently  given  to  similar  language  when  used  by  the  Legislature 
as  declarative  of  the  general  rule  that  ordinances  must  be  in  con- 
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formity  with  the  laws  of  the  State.  We  think,  with  the  plaintiff, 
that  "it  is  not  reasonable  to  suppose  that  on  May  4,  1897,  the 
Legislature  should  have  registered  its  declaration  that  the  carefully 
prepared  system  applicable  to  all  buildings  in  New  York  City 
should  continue  and  then,  on  May  13, 1897,  should  have  meant  to 
declare  that,  as  soon  as  a  Building  Code  was  passed,  this  carefully 
worked  out  plan  should  cease  to  apply  to  one  class  of  buildings — 
factories.  It  certainly  meant  to  except  New  York  City  from  the 
application  of  this  portion  of  the  Labor  Law,  since  that  city  was 
already  amply  provided  for.  If  the  Municipal  Assembly  had  seen 
fit  to  provide  in  the  Code  that  no  factories  in  New  York  City  should 
be  provided  with  fire  escapes,  perhaps  this  provision  would  be  void 
as  inconsistent  with  the  Labor  Law ;  but  the  provisions  of  section 
103  (of  the  Building  Code)  are  in  harmony  with  that  law,  and 
are  valid."  Any  other  construction  would  impute  to  the  Legislature 
an  intent  that  in  the  city  of  New  York  the  superintendent  of  build- 
ings should  have  jurisdiction  with  respect  to  fire  escapes  on  f actons 
until  such  time  as  the  Building  Code  was  enacted,  and  then  when 
such  Building  Code  was  enacted,  that  with  respect  to  factories  such 
jurisdiction  should  cease. 

We  think  that  this  would  be  a  forced  construction  to  give  to  the 
language,  and  that,  on  the  contrary,  the  whole  trend  of  the  legisla- 
tion since  1892  to  which  attention  has  been  called,  down  to  1897, 
when  the  Labor  Law  was  passed,  shows  a  clear  legislative  scheme 
of  having  the  jurisdiction  of  the  Factory  Inspector  apply  to  all  the 
State  except  cities  like  the  city  of  New  York,  wherein  full  and 
ample  provision  had  been  made  for  carrying  out  the  same  character 
of  remedial  legislation  affecting  the  construction,  management  and 
equipment  of  factory  and  other  buildings. 

If  we  are  right  in  our  construction  that  the  Building  Code  as 
enacted  pursuant  to  authority,  continued  the  jurisdiction  which  was 
conferred  upon  the  superintendent  of  buildings  over  fire  escapes  in 
the  city  of  New  York,  it  will  be  well  to  note  that  this  Building 
Code  is  confirmed  by  section  407  of  the  revised  charter  (Laws  of 
1901,  chap.  466),  which  reads  as  follows :  "  The  building  code  which 
shall  be  in  force  in  the  city  of  New  York  on  the  first  day  of 
January,  nineteen  hundred  and  two,  and  all  then  existing  provisions 
of  law  fixing  the  penalties  for  violation  of  said  code,  and  all  then 
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existing  laws  affecting  or  relating  to  the  construction,  alteration  or 
removal  of  baildings  or  other  structures  within  the  city  of  New 
York  are  hereby  declared  to  be  binding  and  in  force  in  the  city  of 
New  York.'*  In  view  of  this  ratification  by  the  Legislature  of  the 
power  to  enact  the  Building  Code,  we  fail  to  see  why  the  Building 
Code  should  not  be  given  the  same  force  within  the  corporate  limits 
as  the  statute  passed  by  the  Legislature  itself.  (  Village  of  Carthage 
V.  Frederick,  122  N.  Y.  268 ;  Griffin  v.  City  of  OloversviUe,  67 
App.  Div.  403  ;  City  of  Buffalo  v.  N.  Z.,  Z.  E.  <&  W.  R.  R.  Co., 
152  N.  Y.  276.) 

Passing,  however,  from  these  special  considerations  to  a  general 
survey  and  review  of  the  subject,  we  think  it  apparent  from  the 
history  of  the  legislation  to  which  we  have  attempted  briefly  to 
refer,  that  it  is  therein  shown  that  although  it  was  the  intention  to 
enact  a  general  law  which  would  confer  exclusive  jurisdiction  upon 
the  Factory  Inspector  in  other  parts  of  the  State,  there  was  certainly 
no  express  —  nor  do  we  think  there  was  an  implied  —  repeal  of  the 
special  and  local  law  which  conferred  upon  the  superintendent  of 
buildings  in  the  city  of  New  York  the  right  and  power  to  assume 
jurisdiction  within  that  territory  over  the  subject  of  fire  escapes  on 
factories.  The  fact  that  both  in  1892  and  1897,  when  the  general 
laws  on  the  subject  were  passed,  at  the  same  session  local  laws  bear- 
ing on  the  same  subject  and  relating  to  the  city  of  New  York  were 
enacted,  brings  the  whole  subject  within  the  rule  of  construction 
urged  by  the  city,  that  ^^  a  special  statute  providing  for  a  particular 
class  of  cases  is  not  repealed  by  a  subsequent  statute  general  in  its 
termSy  provisions  and  application,  unless  the  intent  to  repeal  it  is 
manifest,  although  the  terms  of  the  general  act  are  broad  enough 
to  include  the  cases  embraced  in  the  special  law." 

This  statement  of  the  rule  we  think  well  summarizes  the  contro- 
versy. Taking  the  Labor  Law  and  its  general  terms  it  would  seem- 
ingly be  of  general  application  to  the  entire  State ;  but  to  give  it 
such  an  application  would  render  nugatory  the  special  and  local 
law  which  is  shown  to  have  been  carefully  prepared  and  passed  at 
the  same  session  of  the  Legislature  at  which  such  general  law  was 
enacted.  Were  it  the  intention  of  the  Legislature  to  destroy  the 
work  of  the  day  before,  it  would  have  been  easy  to  have  said  so. 
But  in  the  absence  of  such  expression,  and  in  view  of  the  course 
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of  legislation  on  the  subject  since  1882,  we  think  it  was  the  inten- 
tion of  the  Legislature  bj  the  enactment  of  the  local  and  special 
law  to  leave  in  the  city  of  New  York  jurisdiction  to  the  proper 
officer  of  that  city  over  the  subject  of  fire  escapes  upon  factories 
therein. 

Upon  the  facts,  therefore,  we  think  that  judgment  should  be  for 
the  plaintiff,  with  costs. 

Van  Brunt,  P.  J.,  Inoraham,  MoLatjghlin  and  Hatch,  JJ., 
concurred. 

Judgment  ordered  for  plaintiff,  with  costs. 


The  T.  B.  Clark  Company,  Appellant,  v.  Mount  Morris  Bank, 

Respondent. 

Bank^rtfuiol  of,  to  pay  the  check  of  one  having  a  deposit  suffldent  to  meet  it-- 
when  only  nominal  damages  can  be  recovered  —  what  is  legal  malice. 

IVhere  a  bank  refuses  to  pay,  on  presentation,  a  check  and  note  drawn  by  a 
depositor,  althougli  it  has  in  its  hands  funds  of  the  depositor  sufficient  for  that 
purpose,  the  depositor  may  maintain  an  action  against  the  bank  either  in  tort 
or  for  the  breach  of  tlie  contract. 

If  he  sues  in  tort  without  alleging  or  proving  special  damages,  and  it  appears 
that  the  failure  of  the  bank  to  pay  the  check  and  note  was  due  to  tho  error 
of  a  new  bookkeeper  who  was  taking  the  place  of  the  regular  bookkeeper 
during  the  latter's  illness,  and  that,  as  soon  as  the  mistake  was  discovered,  the 
bank  wrote  explanatory  letters  to  the  holders  of  the  check  and  note,  the 
depositor  is  only  entitled  to  recover  nominal  damages. 

Substantial  damages  can  be  awarded  in  such  an  action  only  when  the  bank  is 
guilty  of  express  or  implied  malice,  i.  e,,  where  the  bank,  in  refusing  payment, 
acts  willfully,  without  just  cause  or  excuse  or  with  improper  motives. 

Hatch,  J.,  dissented. 

Appeal  by  the  plaintiff,  The  T.  B.  Clark  Company,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  for  nominal 
damages,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  14th  day  of  February,  1903,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  24th  day  of  February,  1903,  denying 
the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 
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The  action  is  brought  to  recover  damages  claimed  to  have  been 
sustained  by  the  plaintiff  because  of  the  defendant's  failure  to 
pay  on  presentation  a  check  for  $57.38  and  a  note  for  $116.42, 
although  upon  both  occasions  the  plaintiff  had  to  its  credit  suffi- 
cient funds  for  that  purpose.  In  the  case  of  the  note  the  com* 
plaint  alleged  that  it  was  presented  and  dishonored  upon  two  occa- 
sions, but  no  proof  of  any  second  presentation  or  dishonor  was  made 
upon  the  trial.  The  complaint  then  alleged  that  these  acts  "  were 
occasioned  by  the  gross  negligence  and  mismanagement  of  the 
defendant  and  its  willful,  wrongful  acts  as  above  set  forth,  and 
through  no  fault  or  wrongdoing  of  this  plaintiff,  but  whereby  the 
plaintiff  has  suffered  grievous  loss  and  damage  to  its  credit  and 
business  standing,  to  plaintiff's  damage  Ten  thousand  ($10,000) 
doUars.'' 

It  was  admitted  in  the  answer  and  on  the  trial  that  the  defendant 
had  neglected  and  refused  to  pay  the  check  and  note,  although  the 
plaintiff  had  sufficient  funds  for  that  purpose  in  the  bank  ;  but  it 
was  also  averred  and  shown  that  the  failure  to  pay  the  check  and 
the  note  was  the  result  of  a  bookkeeper's  mistake,  it  appearing  that 
the  regular  bookkeeper  was  sick  and  that  a  new  bookkeeper  who 
was  put  in  his  place  and  was  not  familiar  with  the  accounts  was 
responsible  for  the  error.  It  further  appeared  that  the  defendant, 
upon  its  attention  being  called  to  the  mistakes,  rectified  them  so  far 
as  was  practicable  by  paying  the  check  and  note  and  by  writing 
letters  of  explanation  when  the  errors  were  discovered  to  the  holders 
of  the  check  and  the  note.  The  plaintiff's  witness  testified  that  he 
told  the  vice-president  of  the  bank  that  the  first  letter  of  explana- 
tion sent  was  satisfactory,  and  that  when  the  plaintiff  learned  of  the 
second  mistake  he  asked  for  ^^  the  same  class  of  letter"  to  be  written, 
which  was  done.  These  letters  and  the  check  and  note  are  in  evi- 
dence, and  therefrom  it  appears  that  the  check  was  dated  March  3, 
1900,  and  that  the  letter  of  the  bank  referring  to  it  and  dated 
March  12, 1900,  states  that  the  check  was  returned  on  the  seveuth 
instant,  and  the  error  on  the  books  which  caused  its  return  had  been 
adjusted.  The  note  was  dated  December  15, 1899,  for  three  months, 
due  March  15, 1900,  and  the  letter  relating  tait  is  dated  March  24, 
190O,  directed  to  Chicago,  111.,  and  states  that  the  note  due  March 
fifteenth  was  returned  through  a  bookkeeper's  error. 
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At  the  close  of  the  plaintiff's  case  the  court  directed  a  verdict  for 
six  cents  damages,  and  the  plaintiff  thereupon  made  a  motion  for  a 
new  trial,  which  was  denied  and  exception  taken,  and  from  the 
order  denying  such  motion,  as  well  as  from  the  judgment  entered 
on  the  verdict  directed  by  the  court,  the  plaintiff  appeals. 

Edmund  T.  Oldha/m^  for  the  appellant. 

James  J.  AUen^  for  the  respondent. 

O'Brien,  J. : 

The  single  question  presented  upon  this  appeal  is  whether  or  not 
the  plaintiff  upon  the  proof  can  recover  substantial  damages.  The 
appellant  insists  that  when  a  depositor  in  a  bank  with  sufficient  funds 
draws  checks  or  notes  on  such  bank,  which  are  refused  payment  on 
the  ground  that  the  depositor  has  no  funds,  the  depositor,  in  an  action 
brought  against  the  bank,  is  not  limited  to  the  actual  pecuniary 
damage  alleged  and  proved,  but  in  addition  is  entitled  to  recover 
general  or  substantial  damages. 

Here  the  plaintiff  neither  alleged  nor  proved  any  special  damage, 
but  insists  that  it  is  entitled  to  general  dama^i^es  upon  the  ground 
that  this  is  in  effect  an  action  for  slander  of  plaintiff's  financial 
credit,  and  that  the  conduct  of  the  defendant  as  proved  is  equiva- 
lent to  proof  "  that  the  defendant  on  several  occasions  and  to  several 
people  willfully  and  maliciously  spoke  of  and  concerning  the  plain- 
tiff the  false  and  defamatory  words  as  follows  :  He  draws  checks  on 
a  bank  when  he  has  not  sufficient  funds  to  meet  thcun."  The  insist- 
ence is  that  these  words  are  slanderous  per  se^  and,  as  the  charges 
were  admittedly  false,  malice  will  be  presumed,  and  the  plaintiff  is, 
therefore,  entitled  to  recover  substantial  damages. 

Apart  from  the  question  as  to  whether  a  corporation  can  commit 
slander  (Odgers  Lib.  &  Sland.  368),  and  conceding  that  there  \&  some 
similarity  between  actions  for  slander  and  actions  against  a  bank  for 
wrongfully  refusing  payment  of  a  check  or  note,  the  actions  are 
not  the  same ;  and  as  the  character  of  an  action  such  as  this  has 
been  frequently  defined  and  discussed,  it  is  safer  to  follow  the 
decisions,  rather  than  enter  a  new  field  of  inquiry.  In  Burroughs  v. 
Tradesmen's  Nat  Bank  (87  Hun,  6)  it  is  said  :  "  The  contract  which 
the  law  implies  between  a  bank  and  its  depositor  is  that  the  bank 
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will  hold  the  funds  and  pay  them  oat  according  to  the  order  of  the 
depositor.  A  failare  in  the  performance  of  the  duty  which  the 
law  thus  imposes  upon  the  bank  constitutes  a  breach  of  the  contract 
which  the  law  implies  and  renders  the  bank  legally  liable  either  in 
tort  or  upon  contract."  At  the  trial,  on  defendant's  motion,  the 
plaintiff  elected  to  treat  this  action  *•'  as  one  in  tort  and  not  upon 
contract,  and  as  founded  upon  malice  and  not  upon  negligence." 

As  to  the  distinction  to  be  observed  as  to  the  rule  of  damages 
between  an  action  brought  for  the  breach  of  a  contract  and  one 
founded  upon  tort,  we  need  add  nothing  to  what  was  said  by  this 
court  in  Davis  v.  Standard  National  Bank  (50  App.  Div.  210), 
where  the  subject  is  fully  discussed  and  the  authorities  collated. 
Therein  the  awarding  of  general  damages  was  sustained,  but  it  was 
because  the  bank  intentionally,  and  with  full  knowledge  of  what  it 
was  doing,  dishonored  its  depositor's  checks,  and  in  the  opinion  of 
this  court  it  was  said :  "  Whenever  the  wrongful  act  is  done  inten- 
tionally, without  just  cause  or  excuse,  a  legal  inference  of  malice 
arises  therefrom." 

It  is  the  presence  of  malice  express  or  implied  which  in  such 
cases  determines  the  damages  that  may  be  awarded,  and  it  is  only, 
therefore,  where  it  appears  that  the  bank  in  refusing  payment  of 
checks  acts  willfully,  without  just  cause  or  excuse,  or  with  improper 
motives,  that  legal  malice  will  be  implied.  This  subject  of  legal 
nnialice  will  be  found  treated  at  some  length  in  the  American  and 
English  Encyclopaedia  of  Law  (Vol.  19  [2d  ed.],  p.  623),  and  also  in 
the  first  edition  (Vol.  14,  p.  6). 

Without  passing  upon  the  question  of  whether  the  allegations  of 
the  complaint  are  sufficient  to  charge  the  defendant  with  legal 
malice,  it  is  suflScient  to  say  that  upon  the  proof,  it  appearing 
beyond  dispute  that  the  failure  of  the  bank  to  pay  the  note  and 
check  was  not  intentional,  but  was  due  to  a  mistake,  there  was  no 
evidence  from  which  legal  malice  could  be  implied,  and,  therefore,  a 
basis  for  an  award  of  general  damages  is  wanting.  A  mistake 
which  is  excusable  cannot  constitute  legal  malice,  for  the  element  of 
conscious  wrongdoing,  or  recklessness,  or  gross  carelessness,  is  absent. 
There  was  no  attempt  to  disprove  the  explanation  offered  by  the 
bank  to  plaintiff^s  officers  that  the  occurrence  was  due  to  a  mistake 
ot   a  new  bookkeeper;   and  it  would  appear  that   the  plaintiff 
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accepted  that  explanation  as  true,  as  did  the  court  in  disposing  of 
the  case.  The  letters,  moreover,  tended  to  support,  if  support  were 
necessary,  the  view  that  the  failure  to  pay  plaintiff's  paper  was  inad- 
vertent, and  not  intentional,  and  that  as  soon  as  the  mistakes  were 
called  to  the  attention  of  the  bank  it  did  what  it  could  to  remedy 
them. 

We  have  not  overlooked  the  allegation  of  the  complaint  wherein 
it  is  averred  that  after  the  dishonor  of  the  note  the  defendant  was 
informed  thereof,  "  and  the  defendant  then  and  there  begged  the 
plaintiff  to  overlook  the  occurrence,  and  requested  that  the  note  be 
again  presented.  Thereupon  plaintiff  caused  the  said  note  to  be  again 
duly  presented,  and  again  payment  was  refused,  arid  said  plaintiff's 
note  thrown  out,  protested  and  dishonored."  Had  this  allegation 
been  supported  by  proof  a  different  question  would  arise  as  to  the 
right  of  the  plaintiff  to  recover  substantial  damages.  The  record, 
however,  fails  to  disclose  any  such  proof,  and  the  inferences  fairly 
to  be  drawn  from  the  entire  case  are  that  the  bank,  throngh 
mistake,  refused  to  pay  both  the  note  and  the  check,  and  that  when 
its  attention  was  called  to  the  two  mistakes  it  at  once  undertook  to 
remedy  the  errors  so  far  as  it  was  practicable  to  do  so,  by  sending 
the  letters  of  explanation  to  which  we  have  referred. 

Upon  the  question  of  damages,  therefore,  we  can  briefly  summarize 
the  subject  by  saying  that,  as  the  plaintiff  neither  alleged  nor  proved 
any  special  damage,  and  as  the  evidence  did  not  show  that  the 
defendant  was  guilty  of  legal  malice,  the  court  was  right  in  restrict- 
ing the  recovery  to  nominal  damages. 

It  accordingly  follows  that  the  judgment  and  order  appealed  from 
must  be  afRrmed,  with  costs. 

Van  Beunt,  P.  J.,  Inoraham  and  McLaughlin,  J  J.,  concurred  ; 
Hatch,  J.,  dissented. 

Hatch,  J.  (dissenting) : 

I  am  not  able  to  agree  with  the  majority  of  the  court  in  its  dispo- 
sition of  this  case.  Had  the  proof  been  limited  to  the  dishonor  of 
the  first  check,  or  even  of  the  second,  I  would  be  disposed  to  hold 
that,  under  the  facts  as  they  existed,  a  verdict  for  substantial  dam- 
ages could  not  be  sustained,  but  this  is  not  what  appears.  Defend- 
ant was  notified  after  the  dishonor  of  the  checks,  and  then  discov- 
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ered  the  mistake  which  had  been  made  bj  its  bookkeeper.  It  became 
incumbent  upon  the  bank  to  take  steps  which  would  prevent  such 
mistakes  in  the  future,  and  in  the  exercise  of  ordinary  care  by  the 
bank  future  mistakes  of  this  character  would'  have  been  obviated. 
After  notice  of  the  dishonor  of  the  checks  it  dishonored  the  note 
and  refused  to  pay  it.  For  this  act  there  is  no  excuse,  and  the 
jury  had  the  right  to  find  therefrom  that  it  was  guilty  of  such  neg- 
ligence in  connection  with  the  piaintifiPs  account  as  to  show  a  willful 
disregard  of  his  rights  and  interests,  and  under  such  circumstances 
an  award  of  substantial  damages  may  be  made.  {Davis  v.  Standard 
Ifational  Bank,  50  App.  Div.  210.)  The  court  was  not,  therefore, 
justified  in  making  disposition  of  the  case  by  awarding  nominal 
damages. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Judgment  and  order  afSrmed,  with  costs. 


Oeobge  D.  Fabrab,  as  Executor,  etc.,  of  Sabah  Ellen  Theall, 
Deceased,  Appellant,  v.  The  Fabmebs'  Loan  and  Tbust  Company, 
as  Executor  of  Hobace  Theall,  Deceased,  Substituted  as  Defend- 
ant in  the  Place  of  The  Institution  fob  the  Savings  of  Meb- 
chants'  Clebks,  Respondent. 

Witness — disqualification  of,  to  testify  to  a  personal  transaction  with  a  decedent — 
the  party  alleging  it  must  prove  it — when  a  specific  legacy/  does  not  disqualify 
the  legatee — a  witness  to  a  conversation  not  participating  therein  either  by  word 
or  sign  is  not  disqualified. 

In  an  action  brought  by  the  executor  of  Sarah  Ellen  Theall  against  the  executor 
of  Horace  Theall  to  recover  the  amount  of  a  bank  deposit  standing  in  the 
name  of  "  Sarah  E.  Theall  in  trust  for  Horace  Theall."  the  daughter  of  Mrs. 
Theall  was  called  by  the  plaintiff  to  testify  to  a  conversation  between  Mrs. 
Theall  and  the  cashier  of  the  bank  at  the  time  the  account  was  opened.  Such 
testimony  was  excluded  on  the  ground  that  it  was  within  the  prohibition  of 
section  829  of  the  Code  of  Civil  Procedure. 

The  witness  was  a  beneficiary  of  both  the  plaintiff's  testatrix  and  the  defend- 
ant's testator,  but  the  nature  of  her  interest  in  the  estate  of  the  plaintiff's  tes< 
tatiix  did  not  appear. 
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Meld,  that  it  was  incumbent  upon  the  defendant  to  establish  the  disqu&liflcation 
of  the  witness; 

That,  as  it  did  not  appear  but  that  the  witness  was  entitled  only  to  a  specific  legacy 
under  the  will  of  the  plaintiffs  testatrix,  and  that  the  estate  was  entirely  suffi- 
cient to  satisfy  such  legacy,  it  could  not  be  said  that  she  was  interested  in  a 
recovery  by  the  plaintiff; 

That,  as  it  did  not  appear  that  the  witness  had  participated,  either  by  word  or  by 
sign,  in  the  conversation,  concerning  which  she  was  asked  to  testify,  the  testi- 
mony did  not  relate  to  any  personal  transaction  or  communication  between  her- 
self and  the  deceased; 

That,  consequently,  it  was  error  for  the  court  to  exclude  the  testimony  in 
question. 

Appeal  by  the  plaintiflf,  George  D.  Farrar,  as  executor,  etc.,  of 
Sarah  Ellen  Theall,  deceased,  from  a  jndgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  26th  day  of  June,  1902,  upon 
the  report  of  a  referee. 

Theodore  IT,  Zord,  for  the  appellant. 

Damd  McClure^  for  the  respondent. 

O'Brien,  J. : 

The  action  was  brought  by  the  executor  of  Mrs.  Sarah  Ellen 
Theall  to  recover  from  a  bank  a  deposit  therein  in  the  name  of 
«  Sarah  E.  Theall  in  trust  for  Horace  Theall."  The  Farmers'  Loan 
and  Trust  Company,  by  order  of  interpleader,  as  executor  of  the 
will  of  IZorace  Theall,  deceased,  was  substituted  in  place  of  the 
bank  as  defendant.  The  issues  were  referred,  and  from  the  jndg- 
ment entered  upon  the  decision  of  the  referee  the  plaintifE  appeals. 

We  think  the  judgment  must  be  reversed  for  an  error  committed 
in  excluding,  on  the  defendant's  objection,  the  testimony  of  Mrs. 
Sarah  J.  Farrar,  the  daughter  of  Mrs.  Theall,  relating  to  a  conver- 
sation between  Mrs.  Theall  and  the  cashier  of  the  bank  at  the  time 
the  account  was  opened.  Such  testimony  was  excluded  upon  the 
ground  that  it  was  within  the  prohibition  of  section  829  of  the  Code 
of  Civil  Procedure. 

Whether  Mrs.  Farrar,  the  witness  whose  testimony  was  objected 
to,  was  or  was  not  interested  in  the  event  of  the  controversy,  was  not 
made  to  appear.  It  was  stipulated. in  the  case  that  she  was  a  bene- 
ficiary under  the  will  of  Mrs.  Theall ;  but  to  what  extent  she  was  a 
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beneficiary,  whether  as  a  legatee  or  otherwise,  was  not  shown  nor 
was  that  fact  stipulated.  The  rale  has  been  frequently  stated  that 
one  asserting  that  a  witness  is  incompetent  to  testify  on  account  of 
a  statutory  prohibition,  has  the  burden  of  establishing  the  disqualifi- 
cation. {Griffiths  V.  Mei/ropolitan  St.  By.  Co.,  171  K  T.  106 ; 
Green  v.  Metropolitan  Si.  By.  Co.,  Id.  201 ;  Whitmcm  v.  Foley, 
125  id.  651 ;  CUy  of  Cohoea  v.  D.  dk  H.  C.  Co.,  134  id.  397.) 

Here  the  witness  was  a  beneficiary  of  both  the  plaintifPs  tes- 
tatrix and  defendant's  testator,  but,  as  stated,  tlie  nature  of  her  interest 
in  her  mother's  estate  does  not  appear.  If  entitled  only  to  a  specific 
legacy,  the  estate  may  be  entirely  suflicient  to  satisfy  this  claim,  in 
which  event  she  would  have  no  interest  in  this  action  brought  by 
the  executor  to  recover  personal  property  of  the  deceased.  {Car- 
penter V.  S(mle,  88  N.  Y.  251). 

Apart,  however,  from  this  feature  of  the  case,  we  do  not  think 
that  the  testimony  sought  to  be  elicited  from  Mrs.  Farrar  related  to 
any  personal  transaction  or  communication  between  herself  and  the 
testatrix,  as  that  phrase  '^  personal  transaction  or  communication  " 
has  been  construed  by  the  decisions.  It  is  unnecessary  to  refer  to 
the  numerous  cases  bearing  upon  this  subject  as  they  have  been 
very  ably  and  fully  collated  and  discussed  in  the  recent  opinion  in 
Hutton  V.  Smith  (175  N.  T.  375),  which,  as  the  latest  expression 
of  the  Court  of  Appeals,  it  is  our  duty  to  follow.  In  O^Brien  v. 
Weiler  (140  N.  T.  281)  it  was  held  that  a  witness  was  not  precluded 
from  testifying  to  a  conversation  between  the  testator  and  another 
in  his  presence  in  which  he  took  no  part,  although  interested  in  the 
event.  In  commenting  upon  this  decision  and  the  cases  cited  in  its 
support,  Chief  Judge  Parker  says  in  Button  v.  Smith  {supra)  that 
the  rule  was  too  broadly  stated  and  continues :  "  It  has  now  been 
iimited  to  this  extent  at  least  that  all  conversations  or  transactions 
between  persons  since  deceased  and  a  third  party  in  the  presence  or 
hearing  of  the  witness  may  not  be  testified  to  by  such  witness  if  he 
hy  word  or  sign  participated  in  the  transaction  or  conversation  or  is 
referred  to  in  the  course  of  it  or  was  in  any  way  a  party  to  it." 

We  assume,  therefore,  that,  as  thus  limited,  the  rule  in  O^Brien 
V.  Weiler  is  still  the  law  in  this  State ;  and  as  here  Mrs.  Farrar 
was  asked  only  to  state  the  conversation  between  the  cashier  of  the 
App.  Div.— Vol.  LXXXV.        24 
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bank  and  the  deceased,  and  it  does  not  appear  that  she  had  in  such 
conversation  "  by  word  or  sign  participated,"  or  that  she  was  referred 
to  therein  or  that  she  was  a  party  thereto,  she  was  not  either  under 
O^Brien  v.  Weiler  {supra)  or  under  the  decision  in  HutUm  v. 
Smith  {mjprd)^  disqualified. 

For  the  error,  therefore,  in  excluding  her  testimony  the  judgmeDt 
must  be  reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event. 

Van  Bbunt,  P.  J.,  Ingeaham,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Mabgasetha  Eooh,  as  Administratrix,  etc.,  of  William  Eoch, 
Deceased,  Bespondent,  v.  Jacob  A.  Zimmebmann,  Appellant, 
Impleaded  with  Others. 

Negligence — proof  that  an  injury  woe  ihs  proximate  cause  of  death. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tifTs  intestate,  there  was  evidence  tending  to  show  that  the  intestate  was,  on 
July  10,  1899,  struck  on  the  head  by  a  brick  through  the  negligence  of  the 
defendant's  employees  and  without  any  contributory  negligence  on  his  part; 
that  from  that  time  until  September  15,  1890,  he  suffered  considerable  pain; 
that  on  the  latter  date  he  was  found  in  the  river,  it  not  appearing  whether  he 
had  jumped  in  or  fallen  in;  that,  on  being  taken  from  the  river,  he  was  con- 
veyed to  a  hospital  where  he  was  treated  by  the  physicians  for  acute  lobar 
pneumonia.    He  died  October  4,  1899. 

The  evidence  was  sufficient  to  warrant  a  finding  that  the  injuries  to  the  intes- 
tate's head  were,  of  themselves,  sufficient  to  cause  death.  The  weight  of  the 
evidence,  however,  was  that  the  intestate  died  from  pneumonia.  The  pneu- 
monia was  ascribed  to  the  immersion,  but  it  was  not  shown  that  such  immer- 
sion followed  from,  or  was  the  result  of,  the  injury  to  his  head. 

Eeld,  that  a  verdict  in  favor  of  the  plaintiff  should  be  set  aside  as  against  the 
weight  of  evidence; 

That  it  did  not  appear  that  the  injury  was  the  necessary  and  proximate  cause  of 
the  death; 

That  it  was  incumbent  upon  the  plaintiff  to  show  that  the  pneumonia  was 
induced  by  the  original  injury,  which  she  had  failed  to  do. 
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Appeal  by  tlie  defendant,  Jacob  A.  Zimmermann,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  9th  day  of 
December,  1902,  upon  the  verdict  of  a  jury  for  $5,000,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  11th  day  of  April, 
1903,  denying  said  defendant's  n^otion  for  a  new  trial  made  upon 
the  minutes. 

George  Oordon  Batde^  for  the  appellant. 

James  A.  AUen^  for  the  respondent. 

O'Beien,  J. : 

The  action  is  to  recover  for  the  death  of  plaintiflPs  husband, 
alleged  to  have  resulted  from  his  being  struck  with  a  brick,  which, 
through  defendants'  negligence,  fell  from  a  building  in  course  of 
construction.  Upon  the  former  appeal  {Koch  v.  Fox^  71  App.  Div. 
288)  the  facts  were  set  forth  and  discussed  at  length. 

The  theory  then  presented,  that  the  plaintiff's  intestate  was  by 
his  injuries  made  insane,  and  while  suffering  from  insanity  jumped 
into  the  East  river,  and  as  a  consequence  of  the  wetting  contracted 
lobar  pneumonia,  to  which  his  death  was  primarily  ascribed  by  the 
physicians  who  then  attended  him,  is  no  longer  in  the  case,  such 
theory  being  abandoned  by  the  plaintiff  and  no  proof  thereof 
offered.  It  is  true  that  here,  as  on  the  former  trial,  the  plaintiff 
testified  that  after  being  injured  by  the  brick  on  July  10,  1899,  her 
hasband  was  unconscious  and  in  great  pain,  and  though  two  weeks 
later  he  got  better  and  in  fact  subsequently  visited  Mt.  Vernon, 
returning  about  tlie  middle  of  September,  he  still  complained  of  his 
head  and  made  strange  remarks,  and  was  restless  and  could  not 
sleep,  and  early  in  the  morning  of  September  fifteenth  (the  day  on 
which  he  was  subsequently  taken  from  the  river)  he  resisted  her 
efforts  to  detain  him  and  ran  from  the  house.  And  the  physician 
who,  prior  to  that  time,  had  attended  him  testified  again  that  the 
deceased  had  been  in  a  state  of  coma,  and  his  injuries  would  tend  . 
to  cause  him  to  have  impulses  of  an  abnormal  nature,  to  be  irritable, 
melancholy  and  irrational,  and  that  the  headache  of  which  he  com- 
plained would  indicate  meningitis,  and  that  he  considered  the  injuries 
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as  ample  to  cause  his  death.  This  testimony,  however,  falls  short 
of  proving  that  insanity  existed,  and  that  while  insane  the  deceased 
jumped  into  the  river,  and,  in  fact,  the  physician  admitted  that 
when  he  last  saw  him  Koch  was  not  insane.  As  showing,  further- 
more, that  the  plaintiff  abandoned  the  theory  of  insanity,  the  learned 
judge,  upon  request,  charged :  ".There  can  be  no  recovery  by  the 
plaintiff  based  on  the  theory  that  the  deceased,  while  insane,  sprang 
or  fell  into  the  water  and  contracted  pneumonia,  from  which  he 
died,"  and  to  this  charge  no  exception  was  taken. 

Upon  the  present  record  it  appears  from  the  testimony  of  the 
plaintiff's  experts  that  Koch,  as  the  result  of  being  struck  on  the 
head  by  the  brick,  received  an  injury  so  severe  and  serious  as  in  all 
probability  to  have  finally  caused  his  death  in  and  of  itself.  After 
being  taken  from  the  river  Koch  was  conveyed  to  a  hospital,  where 
he  was  treated  by  the  physicians  for  acute  lobar  pneumonia,  which 
developed,  and  where,  on  October  4,  1899,  he  died.  After  inquiries 
made  as  to  liis  previous  habits  and  life,  the  physicians  ascribed  his 
death  primarily  to  lobar  pneumonia,  and,  secondly,  to  alcoholism. 
They  testify  that  he  gave  signs  of  having  suffered  from  some  previ- 
ous injury,  and  admitted  that  from  his  weakened  condition  he  was 
more  susceptible  to  pneumonia,  which  was  likely  to  result  from  the 
wetting  and  exposure,  and  might  have  entered  his  system  at  that 
time.  In  this  connection  it  will  be  noted  that  the  doctor  who  had 
attended  him  immediately  after  the  injury  received  from  the  brick 
testified  that  lie  found  no  indications  of  pneumonia. 

We  may,  with  the  appellant,  assume  that  the  evidence  was  snf^ 
ficient  to  warrant  the  finding  of  the  jury  that  the  intestate  was 
struck  on  the  head  by  a  falling  brick,  through  the  negligence  of  the 
appellant's  employees,  and  that  the  intestate  was  himself  free  from 
contributory  negligence.  This  leaves,  as  the  principal  question  on 
this  appeal,  the  determination  of  whether  or  not  the  cause  of  the 
death  of  the  plaintiff's  husband  was  so  connected  with  the  injuries 
as  to  justify  an  action  by  her  as  his  administratrix  under  the  statute. 
Differently  stated,  we  are  to  determine  whether  the  injury  sustained 
on  July  10,  1899,  was  the  sole  cause  of  his  death  on  October  4, 1899, 
or  whether  there  was  a  new  and  intervening  cause. 

The  plaintiff's  theory  was  that  the  death  of  Koch  was  the  neoefi- 
sary  and  proximate  result  of  the  injuries  to  his  head,  irrespective  of 
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the  alcoholism  or  pneumonia  which  the  doctors  in  the  hospital 
ascribe  as  the  cause  of  his  death,  and  that  having  made  out  Bk  prima 
facie  case  they  were  entitled  to  go  to  the  jury  upon  the  question  of 
whether  or  not  the  injury  which  he  sustained  on  the  10th  of  July, 
1899,  was  the  necessary  and  proximate  cause  of  his  death.  The 
appellant's  theory  was  that  a  new  and  independent  cause  inter- 
vened between  July  10,  1 899,  when  he  was  struck  by  the  brick, 
and  October  4,  1899,  when  he  died.  The  plaintiff  insists  that  the 
burden  devolved  upon  the  defendants,  not  only  of  proving  the  inter- 
vention of  some  new  cause  disconnected  from  the  primary  event, 
but  that  such  new  cause  was  sufficient  in  and  of  itself  to  cause 
death.  The  argument,  therefore,  is  that,  assuming  that  alcoholism 
and  pneumonia  caused  the  death,  this  was  not  sufficient  to  take 
dway  from  the  jury  the  question  of  proximate  cause,  and  that  it 
was  incumbent  upon  the  defendants  to  prove  that  the  alcoholism 
and  pneumonia  were  such  as,  independent  of  the  primary  injury, 
would  have  caused  the  death,  and  that  in  this  connection  the  plain- 
tiff proved  that  the  injury  to  Koch's  head  from  the  brick  was  such 
as  would  kill  him,  and  he  died  as  the  result  of  that  injury. 

Assuming  that  the  injury  from  the  brick  would  have  been  suffi- 
cient eventually  to  cause  death,  the  plaintiff,  we  think,  failed  to 
prove  that  the  intestate  died  as  the  result  thereof.  On  the  contrary, 
it  appears  that  the  man  died  from  pneumonia  and  alcoholism,  or  at 
least  a  verdict  to  the  contrary  would  be,  in  our  opinion,  against  the 
weight  of  evidence.  It  is  true  that  the  pneumonia  might  not  have  been 
fatal  were  it  not  for  the  weakened  physical  condition  of  Koch  due 
to  the  injuries  which  he  received  from  the  brick.  It  does  not  here 
appear,  however,  that  the  pneumonia  was  induced  and  caused  by 
the  original  injury.  It  was  ascribed  to  the  immersion,  and  it  was 
not  shown  that  the  immei-sion  followed  from  or  was  the  result  of 
the  primal  injury.  As  stated,  the  theory  of  insanity,  has  been  aban- 
doned, and  what  was  said  on  the  former  appeal  appears  even  more 
clearly  now,  that  the  intestate  "  may  have  fallen  into  the  water 
through  his  own  carelessness  and  he  may  have  jumped  in  through 
fright  or  an  error  of  judgment,  or  to  avoid  apprehended  danger  as 
^^ell  as  from  other  motives,  while  mentally  responsible  within  the 
rules  stated  ;  and  in  either  case  manifestly  the  appellant  would  not 
be  liable  for  the  consequences." 
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We  think,  therefore,  that  it  was  part  of  the  plaintifiPs  case  to 
show  not  only  that  the  injury  which  her  husband  received  was  of  a 
character  sufficient  to  cause  death  and  that  he  subsequently  died, 
but  that  he  died  from  the  injury  received  and  that  where  it  appeared 
from  the  preponderance  of  evidence  that  the  actual  cause  of  death 
was  pneumonia,  it  was  incumbent  upon  her  to  show,  wliat  she  failed 
to  show,  that  such  pneumonia  was  induced  by  the  original  injury. 
In  Weber  v.  Third  Avenue  R.  B.  Co.  (12  App.  Div.  512)  the  rule 
was  thus  stated :  "  It  is  sufficient  if  she  establishes  that  the  injury 
set  in  motion  other  causes  which  produced  the  disease  and  the  death 
but  which,  in  the  absence  of  this  injury,  would  not  have  produced 
it."  In  that  case  the  plaintiff's  intestate  was  injured  in  October, 
1894,  by  being  struck  by  defendant's  car  and  died  of  consumption 
in  June,  1895,  and  the  theory  of  the  action  was  that  as  a  direct 
result  of  the  injuries  a  tubercular  condition  was  caused  which  led  to 
his  death  and  it  was  held  that  the  testimony  presented  did  not  war- 
rant the  submission  of  the  case  to  the  jury.  A  similar  case  is  that 
of  McQuade  v.  Mel/ropoUtam,  St,  Ry.  Co.y  recently  decided  by  this 
court  (84  App.  Div.  637)  wherein  it  appeared  that  the  plaintiff's 
intestate  was  injured  in  a  railway  accident  and  some  six  months 
thereafter  died  of  inflammation  of  the  brain.  In  the  opinion  revers- 
ing a  verdict  in  plaintiff's  favor  it  was  said :  "  It  was  incumbent 
upon  the  plaintiff  to  show  the  direct  connection  between  the  injury 
sustained  and  the  disease  from  which  the  intestate  died.  *  *  * 
The  intestate  had  a  disease  known  as  otitb,  an  inflammation  of  the 
middle  ear.  *  *  *  With  these  two  conflicting  theories  as  to  the 
cause  of  the  inflammation  of  the  brain  from  which  the  intestate 
died,  it  was  for  the  plaintiff  to  satisfy  the  jury  by  a  preponderance  of 
evidence  that  the  direct  relation  of  cause  and  effect  was  established 
between  the  injuries  sustained  by  the  accident  and  the  malady 
which  resulted  in  death  or  that  the  injuries  thus  sustained  set  in 
motion,  aggravated  or  in  some  way  made  efficient  as  a  cause  of 
death  a  disease  which  in  the  absence  of  the  injury  would  not  have 
produced  death." 

In  Seifter  v.  Brooklyn  Heights  R,  R.  Co,  (169  N.  Y.  254),  an 
action  brought  to  recover  for  death  alleged  to  have  resulted  from 
septic  pneumonia  caused  by  a  fracture,  a  Verdict  for  plaintiff  was 
was  reversed  also  upon  the  ground  that  the  evidence  failed  to  show 
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that  the  accident  was  the  proximate  caase  of  the  death ;  and  in  the 
opinion  by  Chief  Judge  Pakkeb  it  was  said :  "  It  will  be  well  to 
have  in  mind  the  rule  upon  that  subject  as  it  was  last  expressed  by 
this  court  in  Zaidlaw  v.  Sage  (158  N.  Y.  73,  99) :  ^  A  proximate 
cause  is  one  in  which  is  involved  the  idea  of  necessity.  It  is  one 
the  connection  between  which  and  the  effect  is  plain  and  intel- 
ligible /  it  is  one  which  can  be  used  as  a  terra  by  which  a  proposi- 
tion can  be  demonstrated,  that  is,  one  which  can  be  reasoned  from 
conclusively.  A  remote  cause  is  one  which  is  inconclusive  in  reason- 
ing, because  from  it  no  certain  conclusion  can  be  legitimately  drawn. 
In  other  words,  a  remote  cause  is  a  cause  the  connection  between  which 
and  the  effect  is  uncertain^  vagtce  or  indeterminate.  *  *  *  The 
proximate  cause  being  given,  the  effect  must  follow.  But  although 
the  existence  of  the  remote  cause  is  necessary  for  the  existence  of 
the  effect  (for  unless  there  has  been  a  remote  cause  there  can  be  no 
effect),  still  the  existence  of  the  remote  cause  does  not  necessarily 
imply  the  existence  of  the  effect.  The  remote  cause  being  given, 
the  effect  may  or  may  not  follow.'  Applying  this  rule  it  will 
readily  appear  that  the  record  contains  no  evidence  whatever 
establishing  that  the  fracture  was  the  proximate  cause  of  the  septic 
pneumonia." 

In  the  case  at  bar  it  was  not  septic  but  lobar  pneumonia  to  which 
the  death  of  the  intestate  was  in  part  ascribed  by  the  physicians 
and  it  was  testified  that  this  was  induced  by  the  wetting  or  immer- 
sion that  he  had  undergone.  At  this  point,  however,  the  proof 
fails  entirely  in  establishing  a  chain  of  events  extending  from  the 
accident  to  the  death,  for  the  immersion  was  not  connected  with  the 
accident,  the  claim  that  insanity,  caused  by  the  accident,  led  to  the 
immersion,  being  abandoned.  The  record,  therefore,  fails  to  sustain 
the  plaintiff's  recovery  on  this  ground  and  we  are  left  simply  to  the 
testimony  as  to  the  cause  of  the  death.  On  this  subject  it  is  true 
that  the  plaintiff's  physician  testified  that  he  attributed  the  death  to 
the  injury  to  the  head,  but  this  is  opposed  by  all  the  other  testimony, 
which  is  to  the  effect  that  the  deceased  died  of  pneumonia.  The 
preponderance  of  the  evidence  being,  therefore,  greatly  in  favor  of 
defendants  as  tending  to  show  that  death  was  caused  by  pneumonia, 
which  latter  was  not  connected  with  the  physical  injury,  the  verdict 
in  favor  of  plaintiff  was  clearly  against  the  weight  of  evidence. 
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Oar  conclusion  is  that  the  judgment  and  order  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Van  Beunt,  P.  J.,  Ingbaham  and  McLaughlin,  JJ.,  concurred ; 
Hatch,  J.,  dissented. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


Thomas  A.  Edison,  Jb.,  Respondent,  v,  Pbess  Publishing  Com- 
pany, Appellant. 

Pleading-^  a  dtfenae  rtferring  to  another  for  certain  of  its  facts  may  set  forth  sueh 
facts  in  an  amended  antwer  tohere  they  are  stricken  out  of  the  defense  rtferred  to. 

Where  an  answer  contains  several  defenses,  in  one  of  which  the  defendant  sets 
forth  certain  facts  in  full,  and  in  the  others  of  which  he  incorporates  such  facts 
by  reference  to  the  prior  defense,  if  the  facts  to  which  reference  is  made  are 
stricken  out  of  the  defense  in  which  they  were  set  forth  in  full  as  irreleyant 
and  immaterial,  the  defendant  is  not  precluded  from  serving  an  amended 
answer  in  which  the  facts  in  question  are  set  forth  in  full  in  the  defenses  into 
which  they  were  originally  incorporated  by  the  reference  to  such  defense  in 
which  they  were  originally  stated. 

Appeal  by  the  defendant,  the  Press  Publishing  Company,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New 
York  on  the  11th  day  of  May,  1903,  denying  the  defendant's 
motion  to  compel  the  plaintiff  to  accept  service  of  an  amended 
answer. 

W.  H.  Van  Benachoteny  for  the  appellant. 

Louis  Ilaahrouck  Newkirk^  for  the  respondent. 

O'Brien,  J. : 

This  is  a  libel  action.  The  original  answer  contained  several 
defenses,  and  in  the  second  defense  to  the  first  cause  of  action  the 
defendant  set  forth  in  full  certain  facts  upon  which  it  relied.  In 
the  third  defense  to  the  first  cause  of  action  and  in  the  second  and 
third  defenses  to  the  second  cause  of  action  these  facts  were  set 
forth  by  an  allegation  as  follows :  "  The  defendant  repeats  and  real- 
leges each  and  every  paragraph  of  the  second  defense  to  the  first 
cause  of  action  with  like  effect  as  if  here  fully  set  forth." 
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The  plaintifE  was  sncceesful  in  having  stricken  ont  on  motion  as 
irrelevant  and  immaterial  certain  allegations  of  the  second  defense 
to  the  first  cause  of  action.  As  these  were  thns  stricken  out  the 
defendant  could  no  longer  refer  to  them,  and,  therefore,  in  the  other 
defenses  they  were  set  forth  in  full.  The  plaintiff,  however,  refused 
to  accept  the  amended  answer  in  this  form,  claiming  that  the  defend- 
ant had  no  right  to  insert  in  the  other  defenses  mentioned  the  alle- 
gations which  in  the  second  defense  to  the  first  cause  of  action  had 
been  stricken  out.  The  court  at  Special  Term  having  agreed  in 
this  view  denied  the  motion  made  by  the  defendant  to  compel  the 
plaintiff  to  accept  the  amended  answer. 

We  think  this  was  error,  and  for  the  reason  that  allegations  which 
may  be  irrelevant  and  immaterial  as  they  appear  in  one  defense 
may,  as  they  appear  in  another  defense,  be  relevant  and  material ; 
and,  as  the  plaintiff's  motion  was  directed  merely  to  striking  out  the 
allegations  in  one  defense,  the  granting  of  such  motion  did  not  nec- 
essarily import  a  decision  that  they  were  improper  as  part  of  the 
subsequent  defenses.  We  think,  therefore,  that  the  defendant  hav- 
ing in  the  amended  answer  omitted  the  objectionable  features  of 
the  second  defense  to  the  first  cause  of  action,  which  was  the  relief 
which  the  plaintiff  sought  on  his  motion,  the  latter  was  not  war- 
ranted in  insisting  that  such  allegations  be  stricken  from  the  subse- 
quent defenses,  but  should  have  accepted  the  amended  answer.  It 
may  be  that  upon  a  motion  these  allegations  would  be  deemed  irrele- 
vant and  immaterial  with  respect  to  the  subsequent  defenses,  but, 
upon  that  question,  the  defendant  is  entitled  to  its  day  in  court. 

The  order,  therefore,  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  granted,  without  costs,  and  with 
leave  to  the  plaintiff,  if  he  deems  himself  aggrieved,  to  move  to 
strike  out  any  objectionable  matter  contained  in  the.  subsequent 
defenses. 

Van  Brunt,  P.  J.,  Inoraham,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  without  costs,  with  leave  to  plaintiff  to  move  to 
Btrike  out  any  objectionable  matter  contained  in  the  subsequent 
defenses. 
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The  People  of  the  State  of  New  York  ex  rel.  Henrt  BEBLmaEB, 
Bespondent,  v,  James  L.  Wells,  President,  and  Others,  Commis- 
sioners, Composing  the  Board  of  Taxes  and  Assessments  of  the 
City  of  New  York,  Appellants. 

Trial  of  iuuea  ratted  by  the  return  to  an  aitematite  mandamtu — fnode$  of  review 
where  thejindt  order  is  entered  on  findings  of  the  court  and  on  a  wrdiet  respec- 
tively—  reinowU  of  the  chief  clerk  in  the  tax  department.  New  York  dty — he  is 
not  a''  regular  clerk'*  — effect  of  dassifleation  by  civil  service  commissioners. 

Where  upon  a  trial  before  a  court  without  a  jury  of  the  issues  framed  bj  an 
alternative  writ  of  mandamus  and  the  return  thereto,  the  trial  justice  makes 
certain  findings  of  fact,  exceptions  to  such  findings  present  on  an  appeal  from 
a  final  order  entered  in  the  proceeding  not  only  questions  of  law,  but  also  the 
facts  for  review. 

Sembie,  that  if  the  final  order  were  entered  upon  the  verdict  of  a  jury  it  would  be 
necessary  for  the  appellant,  in  order  to  review  the  facts  upon  the  appeal,  to 
appeal  from  an  order  denying  a  motion  to  set  aside  the  verdict  and  for  a  new  trial. 

The  chief  clerk  in  the  tax  department  for  the  borough  of  Manhattan  in  the  city 
of  New  York  is  not  a  "  regular  clerk,"  but  occupies  a  confidential  relation  to 
the  commissioners  of  taxes,  and  can,  therefore,  be  peremptorily  discharged 
without  the  preferring  of  charges  or  the  assigning  of  reasons. 

The  fact  that  a  position  has  been  classified  by  the  civil  service  commissioners  in 
the  non-competitive  schedule,  while  not  conclusive,  is  entitled  to  great  weight 
in  doubtful  cases  upon  the  question  whether  the  incumbent  of  such  position 
holds  a  confidential  relation  to  the  appointing  power. 

Appeal  by  the  defendants,  James  L.  Wells,  president,  and  others, 
commissioners,  composing  the  board  of  taxes  and  assessments  of  the 
city  of  New  York,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  5th  day  of  February,  1903, 
granting  the  relator's  motion  for  a  peremptory  writ  of  mandamus. 

WiUiam  B.  Crowellj  for  the  appellants. 

Henry  S.  J.  Flynn^  for  the  respondent. 

O'Brien,  J. : 

An  alternative  writ  of  mandamus  was  issued  herein  and  a  return 
filed  thereto  and  a  trial  was  thereafter  had  upon  the  issues  framed 
by  the  writ  and  return  before  a  justice  at  the  Trial  Term  without  a 
jury.  The  learned  justice  made  certain  findings  of  facts  to  which 
the  defendants  duly  excepted.  Subsequently  the  relator  moved  at 
Special  Term  for  a  final  order  which  was  thereafter  issued. 
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The  respondent  insists  that  as  no  motion  was  made  or  order 
entered  denying  a  new  trial  or  to  set  aside  the  verdict  and  the 
appeal  is  only  from  the  final  order,  we  have  before  us  questions  of 
law  alone  and  that  none  of  the  facts  in  the  record  are  presented  for 
review.  Many  cases  are  cited  which  support  this  view,  but  the 
error  into  which  the  respondent  has  fallen  is  in  treating  the  findings 
of  fact  and  conclusions  of  law  made  by  the  trial  judge  as  the 
equivalent  of  a  verdict  by  a  jury.  If  the  order  were  entered  upon 
a  verdict  the  practice  would  be  the  same  as  in  an  action,  and  in  order 
to  present  the  facts  for  review  it  would  be  necessary  to  appeal  from 
an  order  denying  a  motion  for  a  new  trial  and  denying  a  motion  to 
set  aside  the  verdict.  Where,  however,  as  here  the  issues  were  tried 
by  the  court  without  a  jury  and  findings  are  made,  the  exceptions 
to  such  findings  present  not  only  questions  of  law  but  also  the  facts 
for  review  in  this  court. 

It  appears  that  the  relator  was  appointed  chief  clerk  in  the  tax 
department  for  the  borough  of  Manhattan  in  August,  1898,  and 
held  that  position  until  discharged  in  April,  1902,  and  the  question 
presented  is  whether  he  was  a  "  regular  clerk  "  so  that  he  could  not 
be  peremptorily  removed  or  whether  he  occupied  a  confidential  rela- 
tion to  the  commissioners  of  the  department  of  taxes  which  placed 
it  in  the  power  of  the  commissioners  to  remove  him  without  charges 
and  without  giving  any  reasons  for  their  action. 

The  learned  trial  judge  found  "  that  the  relator  was  a  regular 
clerk  and  did  not  occupy  a  confidential  position ;  that  the  duties  he 
was  required  to  perform  were  not  secret ;  that  the  relations  which 
existed  between  him  and  the  respondents  (the  commissioners)  were 
not  those  of  trust  and  confidence."  On  these  findings  a  motion  was 
made  for  a  peremptory  writ  of  mandamus  to  reinstate  the  relator, 
which  motion  was  granted  at  Special  Term  and  the  writ  was  directed 
to  be  issued,  and  it  is  from  the  final  order  directing  the  writ  that 
this  appeal  is  taken. 

We  are  obliged  to  refer  briefly  to  the  testimony  for  the  purpose 
of  determining  whether  the  finding  of  the  learned  trial  judge  is 
sustained,  in  holding  that  the  status  of  the  relator  was  that  of  a  reg- 
ular clerk  and  not  that  of  one  holding  a  confidential  position.  It  may 
be  noticed  at  the  outset  that  the  relator  never  passed  any  examina- 
tion, competitive  or  otherwise,  prior  to  his  appointment,  because  the 
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position  of  chief  clerk,  which  he  lield,  was  classified  in  "  Schedule 
A "  of  the  civil  service  rules  and  regulations.  The  bearing  of 
this  fact  as  fixing  the  position  of  those  thus  clasbified  was  expressed  by 
this  court  in  Matter  of  Shaughnesmj  v.  Fomes  (73  App.  Div.  462 ; 
aflfd.,  172  N.  Y.  323),  as  follows :  "  The  municipal  civil  service  com- 
mission of  the  city  of  New  York  has  placed  sergeants-at-arms  in  the 
non-competitive  list,  ranking  those  positions  as  confidential,  and, 
while  that  is  not  conclusive  of  the  subject,  yet  it  furnishes  the  inter- 
pretation put  upon  the  law  by  those  authorized  and  required  by  the 
law  to  make  the  distinctions  and  classifications  of  those  seeking 
appointment  to  oflice  under  the  municipal  government  of  the  city 
of  New  York." 

As  thus  stated,  while  not  conclusive,  such  classification  in  a  non- 
competitive schedule  is  entitled  to  great  weight  in  doubtful  cases, 
because  it  would  seem  to  be  anomalous  that  one  should  be  appointed 
without  examination  or  competition  to  a  position  upon  the  ground 
that  it  was  a  confidential  one,  and  then,  when  the  position  had  been 
thus  secured,  should  not  be  subject  to  removal,  because  the  position 
was  not  confidential. 

Passing  this,  however,  and  referring  to  the  duties  which  were 
imposed  upon  the  relator  as  chief  clerk,  we  think  that  the  position 
which  he  occupied  was  confidential  in  character.  Without  men- 
tioning all  of  them  in  detail,  the  more  important  duties  may  be 
briefly  summarized. 

It  appears  from  the  copy  of  the  rules  and  regulations  of  the  depart- 
ment of  taxes  and  assessments  which  the  relator  presented  that 
'^  all  official  communications  between  the  borough  officers  of  the 
department  shall  be  by  the  Chief  Clerk.  All  other  official  commu- 
nications shall  be  either  in  the  name  of  the  President  or  the  Chief 
Clerk  of  the  Main  office ; "  that  the  employees  were  to  be  under 
the  supervision  of  the  deputy  in  the  office  whose  duty  it  was  to 
enforce  the  rules  and  report  through  the  chief  clerk  to  the  commis- 
sioners monthly  as  to  the  efficiency  of  the  employees ;  that  when 
any  subpoena  should  be  served  upon  any  deputy  or  clerk  or  other 
employee  in  any  proceeding  in  which  the  city  is  interested,  the  fact 
should  be  communicated  to  the  chief  clerk  before  compliance  there- 
with, in  order  that  if  necessary  the  corporation  counsel  may  be 
informed  and  advise  in  the  premises ;  and  that "  the  office  of  the  Chief 
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Clerk  of  Main  office  shall  be  held  strictly  private."  The  relator  in  his 
statement  of  the  duties  of  the  position  concedes  that  the  chief  clerk 
assorted  the  mail  and  distributed  it  to  the  persons  to  whom  it 
was  addressed ;  sent  out,  under  direction  of  the  board,  answers 
to  communications  which  related  to  office  matters ;  transcribed  the 
names  of  shareholders  of  banks  into  the  books  of  the  receiver  and 
kept  such  books;  made  out  requisitions  for  supplies;  received 
notices  of  personal  taxes  and  personally  took  tliem  to  the  post  office 
and  mailed  them  ;  made  out  returns  of  attendance  of  all  employees 
and  kept  a  record  of  applications  for  leave  of  absence  and  absences  ; 
received  subpoenas  and  transmitted  them  to  the  board.  From  the 
relator's  testimony  it  further  appears  that  he  had  charge  of  some  $50 
worth  of  stamps  (another  witness  says  $200),  which  he  gave  out  to 
the  different  bureaus,  receiving  therefor  receipts ;  that  he  had 
made  disbursements  for  the  office  of  small  amounts  for  which  he 
was  eventually  reimbursed  upon  requisitions  which  he  submitted ; 
that  he  sometimes  took  the  minutes  of  the  board  and  thus  heard  the 
discussions  and  transactions  in  regard  to  resolutions  that  were 
offered  and  voted  on  ;  that  the  reason  that  his  office  was  private 
was  that  the  minutes  of  the  board  were  there  kept.  An  assistant 
secretary  of  the  department  testified  that  he  would  carry  out  any 
instructions  given  by  the  chief  clerk  and  regarded  the  latter  as  his 
superior,  and  that  when  papers  were  served  the  chief  clerk  would 
hand  him  such  as  were  to  go  before  the  board,  instructing  him  that 
they  were  board  matters  and  to  take  them  before  the  board.  The 
president  of  the  tax  department  testified  that  the  chief  clerk  opened 
all  mail  not  addressed  to  the  commissioners  personally,  and  dis- 
tributed it  or  conferi'ed  with  the  president  or  commissioners  in  relar 
tion  thereto,  and  was  to  decide  to  whom  or  where  the  letters  were 
to  be  sent  —  to  what  official  and  the  department ;  that  he  had  in 
certain  cases  directed  the  chief  clerk  to  sign  letters  after  he  had 
given  him  the  substance,  which  the  chief  clerk  did  without  return- 
ing the  letter  for  approbation ;  that  it  was  the  chief  clerk's  duty  to 
open  the  reports  from  the  departments  which  related  in  general  to 
attendance  and  discipline  of  the  force ;  that  it  was  a  part  of  his 
<loties  to  make  up  the  payrolls  or  see  that  they  were  properly  made 
up,  and  that  he  had  the  actual  supervision  of  the  clerical  force  in 
the  office  and  certain  of  the  force  were  set  apart  for  him ;  that 
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the  chief  clerk  was  frequently  in  conference  with  the  commissioners 
and  received  their  directions  and  looked  np  matters  and  gave 
information  as  to  the  conduct  of  the  work,  and  talked  over  various 
matters  with  them,  including  the  efficiency  of  the  different  men  in 
the  office.  Another  of  the  tax  commissioners  testified  that  the  chief 
clerk  had  charge  of  the  opinions  given  to  the  board  by  the  corpora- 
tion counsel.  There  was  also  put  in  evidence  a  letter  from  the 
previous  president  of  the  board  who  had  appointed  the  relator,  which 
letter  had  been  written  to  the  secretary  of  the  municipal  civil  service 
commission,  wherein  it  was  said  that  the  position  of  chief  clerk 
was  one  that  it  was  not  practicable  to  lill  by  examinations,  and  that 
his  duties  were  of  a  supervisory  nature,  acting  for  the  commissioners, 
regulating  and  controlling  the  disposition  of  the  supplies,  attending 
to  all  official  communications  not  attended  to  by  the  president  and 
the  otlier  commissioners,  tiling,  indexing  and  taking  charge  of 
general  records  and  legal  papers,  and  weekly  reports  rclatibg  to 
attendance  of  employees  and  reports  of  deputies  and  summarizing 
the  same  monthly,  and,  generally,  acting  in  various  capacities  as 
directed  from  time  to  time  by  the  board. 

In  view  of  what  thus  appears  with  respect  to  the  nature  of  the 
relator's  employment,  we  think  that  People  ex  rel.  Jussen  v.  Scan- 
nell  (51  App.  Div.  360),  wherein  the  question  involved  was  whether 
or  not  the  duties  of  the  secretary  of  the  fire  department  were  confi- 
dential, is  quite  applicable.  In  holding  that  the  position  was  confi- 
dential, it  was  said  by  the  presiding  justice :  "  The  description  given 
by  the  relator  of  his  duties  clearly  indicates  that  he  had  the  control  of 
all  the  correspondence  of  the  department,  and  that  he  opened  all  Uie 
letters  addressed  to  the  commissioners  officially  or  to  the  department 
It  is  true  that  ho  did  not  open  the  private  letters  of  the  commission- 
ers, bnt  all  others  came  under  his  supervision,  and  he  referred  the 
correspondence  to  the  various  subordinates,  heads  of  bureaus  of  the 
department  under  a  general  direction  from  the  commissioner.  lie 
also  had  charge  of  the  records  of  the  department,  and  it  was  his 
duty  to  see  that  they  were  correctly  kept  and  to  supervise  the  keep- 
ing of  them,  and  to  see  that  all  orders  of  the  board  were  promptly 
executed  and  transmitted  to  the  proper  subordinates,  and  various 
other  duties  of  that  kind.  It  further  appeared  that  lie  had  control 
of  the  petty  cash  for  office  expenses  ;  that  he  made  these  disburse- 
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ments,  and  that  they  were  subsequently  reimbursed  to  him  by  the 
city.  It  also  appeared  that  be  had  the  management  of  the  ofSce ; 
that  he  preserved  order  and  discipline,  and  that  he  granted  leave  of 
absence  to  the  employees  when  asked  within  certain  limitations,  and 
that  he  was  the  person  to  whom  those  desiring  temporary  leave  of 
absence  applied ;  that  he  reprimanded  those  who  were  guilty  of  neglect 
of  duty,  etc.,  recommended  increase  of  salaries,  and  in  general  super- 
vised all  the  business  conducted  by  the  fire  department.  *  *  * 
It  further  appears  that  in  respect  to  the  communications  of  the  cor- 
poration counsel  and  of  the  counsel  of  the  department,  the  relator 
was  the  official  through  which  such  conmiunications  were  made. 
Under  these  circumstances  it  seems  to  us  that  the  relation  of  the 
relator  to  the  department  was  strictly  confidential.  It  is  claimed 
upon  the  part  of  the  relator  that  all  the  records  of  the  fire  depart- 
ment are  public  property,  and  that  any  taxpayer  has  a  right  to  see 
them.  That  may  be  true,  but  until  these  papers  and  records  became 
public  property  many  of  them  were  confidential  in  their  character, 
and  of  these  the  relator,  by  virtue  of  his  position,  had  knowledge, 
and  the  commissioners  necessarily  had  to  repose  trust  and  confidence 
in  their  secretary,  and  had  a  right  to  expect  that  he  would  perform 
the  duties  which  fell  within  his  province  in  the  manner  which  had 
been  designated  by  them." 

In  addition  to  tlie  duties  thus  enumerated,  which  are  almost  iden- 
tical with  those  which  it  appears  devolved  upon  the  relator,  it  will 
be  observed  that  the  relator  was  occasionally  present  at  the  meetings 
of  the  board,  heard  the  discussions  and  kept  the  minutes,  and  that 
the  commissioners  frequently  were  in  communication  with  him, 
making  inquiries  and  giving  directions  as  to  various  official  matters. 

Our  conclusion,  therefore,  is  that  the  relator  was  not  a  "  regular 
clerk,"  but  that  his  position  was  confidential  in  its  nature  and  that 
he  could  be  peremptorily  removed  without  charges  made  or  reasons 
given.  The  order  accordingly  must  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  writ  dismissed. 

Van  Bhitnt,  P.  J.,  Ingraham,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
writ  dismissed. 
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Sylvester  J.  Southwell,  Respondent,  v.  Heney  Piebre  Kings- 
land,  Appellant. 

Attachment  —  t?ie  moving  affldaviis  tJumld  state  facts  establiMng  the  amount  of  ths 
damages  where  they  are  unliquidated —  a  mere  expression  of  opinion  in  respeel 
tliereto  is  insufficient. 

The  papers  used  upon  a  motion  for  an  attachment,  m&de  in  an  action  brought  to 
recover,  on  a  quantum  meruit^  for  labor  and  services  alleged  to  have  been  ren- 
dered by  the  plaintiff  to  the  defendant  at  the  latter's  request  during  a  period 
of  nine  years,  alleged  that  the  reasonable  value  of  the  services  was  |19,000,  but 
did  not  state  the  nature  of  such  services  or  whether  they  were  rendered  spas- 
modically or  continuously,  nor  show  any  facts  tending  to  support  the  estimate 
which  the  plaintiff  placed  upon  the  value  of  his  labor  and  services. 

Hdd,  that  the  papers  were  insufficient  to  justify  the  granting  of  the  attachment, 
for  the  reason  that  they  did  not  contain  facts  from  which  the  court  could 
determine,  for  itself,  that  the  amount  claimed  by  the  plaintiff  was  proper. 

Appeal  by  the  defendant,  Henry  Pierre  Kingsland,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the 
13th  day  of  March,  1903,  denying  the  defendant's  motion  to  vacate 
a  warrant  of  attachment  granted  herein. 

The  motion  to  vacate  the  warrant  of  attachment  was  made  on  the 
papers  on  which  it  was  granted.  From  these  it  appears  that  the 
plaintiff  sues  to  recover  the  value  of  services  rendered,  as  alleged,  to 
the  defendant  from  January  1,  1882,  to  April  1,  1901,  and  that  the 
defendant  agreed  to  pay  the  reasonable  value  therefor,  which  is 
$19,000,  upon  which  there  has  been  paid  in  cash  and  furniture  an 
amount  which  leaves  as  the  balance  due  $15,875.73.  For  this  sum 
the  plaintiff  obtained  an  attachment,  on  the  ground  that  the  defend- 
ant was  a  non-resident.  The  motion  to  vacate  was  on  the  ground 
that  tlie  plaintiff  failed  to  show  that  he  was  entitled  to  recover  the 
sum  stated  over  and  above  all  counterclaims,  and  did  not  state  the 
nature,  value  or  extent  of  the  services  alleged  to  have  been  per- 
formed nor  any  facts  in  support  thereof. 

With  respect  to  the  value  of  the  services  the  complaint  alleged : 
"  That  between  about  January  Ist,  1882,  up  to  and  including  April 
1st,  1901,  plaintiff,  at  the  special  instance  and  request  of  the  defend- 
ant, rendered  and  performed   certain  labor  and  services  for  the 
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defendant,  and  devoted  time  and  attention  and  efforts  to  the  service 
of  the  defendant,  for  which  defendant  promised  and  agreed  to  pay 
plaintiff  a  just,  proper  and  reasonable  compensation.  That  the  rea- 
sonable vahie  of  the  services  so  actually  rendered  and  performed  by 
plaintiff  to  defendant  during  the  time  aforesaid  were  worth  the  sum 
of  $19,000."  And  in  the  affidavit  it  is  alleged :  "  Between  about 
January  1,  1882,  up  to  and  including  April  Ist,  1901, 1  rendered 
and  performed  certain  labor  and  services  for  the  defendant,  and 
devoted  time  and  attention  and  efforts  to  the  services  of  the  defendant, 
all  at  the  defendant's  special  instance  and  request,  and  for  which  he 
promised  and  agreed  to  pay  me  a  just,  proper  and  reasonable  com- 
pensation ;  the  reasonable  value  of  the  services  so  actually  rendered 
and  performed  by  me  for  the  defendant  during  the  aforesaid  times 
is  the  sum  of  $19,000." 

JBronson  Winthrop^  for  the  appellant. 

Benjamin  N,  Cardozo^  for  the  respondent. 

O'Brien,  J. : 

In  form,  the  action  is  on  a  quantum  m^ruity  and  it  is  sought  to 
recover  what  is  alleged  to  be  the  reasonable  value  of  certain  labor 
and  services  which,  it  is  stated,  was  $19,000.  But  whether  the 
services  were  those  of  a  lawyer,  or  a  doctor,  or  an  agent,  and 
whether  rendered  spasmodically  or  continuously,  does  not  appear, 
and,  as  shown  by  the  complaint  and  affidavit,  so  far  as  they  bear  on 
the  value  of  the  services,  there  are  no  facts  presented  to  support  the 
value  which  the  plaintiff  places  upon  his  labor  and  services,  and 
there  is  nothing,  therefore,  from  which  the  value  can  be  determined 
outside  the  plaintiff's  own  statement.  With  respect  to  such  state- 
ment, it  is  unnecessary  for  us  to  do  more  than  refer  to  two  cases 
in  this  court  which  we  regard  as  decisive  in  holding  it  insufficient. 

In  Ddafield  v.  Armshy  Co,  (62  App.  Div.  262),  Presiding  Jus- 
tice Van  Bbunt,  writing  the  opinion,  says :  "  In  an  action  upon  a 
contract  for  the  payment  of  a  sum  certain,  it  appears  from  the  con- 
tract itself  what  the  damages  will  be ;  but  where  the  damages  are 
unliquidated,  it  is  necessary  for  the  plaintiff  in  his  affidavit  to  set 
oat  the  evidence  which  he  claims  proves  his  damages,  in  order  that 
Apf.  Div.— Vol.  LXXXV.        25 


Digitized  byCjOOQlC 


386  SOUTHWELL  v.  KINQSLAND. 

First  Defabtmbnt,  July  Tebm,  1908.  [Vol  85. 

the  court  may  judge  as  to  whether  he  has  evidence  of  damage,  and 
that  his  allegation  of  damage  is  not  mere  matter  of  specnlatioiu 
*  *  *  It  should  be  borne  in  mind,  in  considering  this  proposition^ 
that  it  is  only  within  a  comparatively  limited  period  of  time  that  it 
has  been  possible  to  issue  an  attachment  in  an  action  to  recover 
unliquidated  damages.  Hence  it  is  the  duty  of  the  court  to  give  fair 
construction  to  the  provisions  of  the  Code  which  properly  require, 
before  a  man's  property  shall  be  taken  in  execution  before  judgment 
upon  an  unliquidated  claim,  that  the  papers  shall  contain  evidence 
that  the  plaintiff  has  sustained  the  damages  which  he  demands." 

And  in  Haskell  v.  Oahom  (33  App.  Div.  127)  it  was  said  by  the 
same  judge  :  "  A  cause  of  action  may  be  completely  set  forth  where 
only  nominal  damages  can  be  recovered,  and,  therefore,  in  an  affidavit 
upon  which  to  found  an  application  for  an  attachment^  where  the 
damages  are  unliquidated,  it  is  necessary  for  the  plaintiff  to  set  out 
the  facts  which  he  claims  prove  his  damages,  in  order  that  the  court 
may  judge  as  to  whether  he  has  evidence  of  damages  and  that  his 
allegations  of  damage  are  not  mere  matter  of  speculation." 

The  respondent  refers  to  HaebleT  v.  Bemharth  (115  N.  T.  459)  as 
a  case  wherein  "  an  attachment  was  sustained  upon  evidence  of  much 
vaguer  damage  "  than  that  presented  herein,  but  all  that  need  be  said 
in  reference  thereto  was  stated  by  Justice  Van  Brunt,  who,  as  to  that 
case,  said,  in  National  BroadAJoay  Bank  v.  Barker  (40  N.  Y.  St 
Repr.  771) :  "  The  only  question  was  whether  there  was  any  evi- 
dence tending  to  establish  the  facts  conferring  jurisdiction.  The 
question  before  the  General  Term  upon  an  appeal  from  an  order 
vacating  or  denying  a  motion  to  vacate  an  attachment  is,  whether 
there  was  not  only  some  evidence  tending  to  establish  the  facts,  but 
suflBcient  evidence  to  justify  the  granting  of  the  writ ;  the  jurisdic- 
tion of  the  two  courts  upon  appeal  being  essentially  different,  one 
weighing  the  evidence  and  the  other  only  seeing  whether  there  is 
any  evidence  to  support  the  necessary  allegations." 

The  rule  deducible  from  these  authorities  is  that  contended  for 
by  the  appellant,  that  in  an  action  on  contract,  where  the  damages 
are  unliquidated,  the  attachment  papers  must  contain  facts  from 
which  the  court  can  determine  for  itself  that  the  amount  claimed  is 
proper.  The  mere  expression  of  plaintiff's  opinion  as  to  value^ 
without  corroboration,  or  any  details  as  to  the  nature  or  extent  of 
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the  labor  and  Borvices  performed,  is  insufficient.     Upon  this  ground, 
the  motion  to  vacate  should  have  been  granted. 

The  order  accordingly  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  to  vacate  granted,  with  ten  dol- 
lars costs. 

Van  Beunt,  P.  J.,  Patterson,  McLaughlin  and  Laiiohlin,  J  J., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Emma  M.  Zbltnbb,  Respondent,  v.  The  Henbt  Zbltnbr  Bbbwino 
Company,  Appellant. 

William  B.  Sutherland,  as  Temporary  Receiver  of  the  Property 
of  The  Henbt  Zeltneb  Bbewino  Company,  Appellant. 

FiteU  appearing  in  the  record  on  appeai  in  anotJier  eaee — when  thay  cannot  be  need 
in  deciding  a  motion — service  of  a  mmmone  on  the  former  president  of  a  corporor 
tion  who  hoe  resigned  in  had  faith. 

In  deciding  a  motion  made  at  Special  Term,  the  judge  who  presides  thereat  has 
DO  right  to  consider  facts  appearing  in  the  record  presented  to  the  Ck)urt  of 
Appeals  in  an  entirely  different  litigation,  where  such  record  is  not  presented 
nor  the  facts  set  forth  therein  established  on  the  hearing  of  the  motion. 

SenMo,  that  a  motion,  made  by  the  receiver  of  a  corporation,  to  vacate  a  Judg- 
ment rendered  against  the  corporation,  upon  the  ground  that  serrice  of  the 
summons  in  the  action  was  made  upon  the  former  president  of  the  corporation 
after  he  had  resigned,  should  be  denied,  where  it  appears  that  the  resignation 
of  the  president  was  tendered  in  bad  faith  and  for  the  purpose  of  throwing  the 
oorporadon  into  the  hands  of  a  receiver. 

Appeal  by  the  defendant,  The  Henry  Zeltner  Brewing  Company, 
and  by  William  B.  Sutherland,  as  temporary  receiver  of  the  prop- 
erty of  The  Henry  Zeltner  Brewing  Company,  from  an  order  of  the 
Snpreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  18th 
day  of  May,  1903,  denying  the  defendant's  motion  to  vacate  and  set 
aside  a  judgment  theretofore  entered  herein. 

Henry  A.  Forater^  for  the  receiver,  appellant. 

c/1  (7.  Julius  Zangheiny  for  the  respondent. 
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O'Beien,  J. : 

The  receiver  of  the  defendant  corporation  moved  to  vacate  and 
set  aside  a  judgment  herein  on  the  ground  that  the  summons  and 
complaint  have  never  been  served  on  the  defendant  corporation. 
It  appeared  that  the  summons  was  served  on  a  person  who  had  been 
president,  but  such  service  was  made  after  he  had  resigned. 

In  Torkville  Bank  v.  Zeltner  Brewing  Co.^  No.  1  (80  App.  Div. 
678),  where  the  same  facts  appeared,  this  court  held  that  such  a 
service  was  bad  and  did  not  confer  jurisdiction,  and  accordingly 
vacated  the  judgment.  Upon  this  question  of  service,  therefore, 
as  the  same  facts  are  here  made  to  appear  and  this  court  thus  decided 
the  precise  question  involved,  this  would  be  conclusive  upon  the 
disposition  to  be  made  were  it  not  that  we  are  to  inquire  into  the 
reasons  which  induced  the  learned  judge  at  Special  Term  to  depart 
from  that  decision. 

It  appears  that  in  a  proceeding  brought  in  the  second  department 
to  vacate  a  judgment  the  good  faith  of  the  resignation  of  the  presi- 
dent of  the  defendant  corporation  and  the  reasons  which  brought  it 
about,  were  presented  for  the  consideration  of  the  court.  {Zeltner 
V.  Zeltner  Brewing  Co,^  79  App.  Div.  136.)  It  having  been  found 
that  the  resignation  was  made  with  a  view  to  throwing  the  com- 
pany into  the  hands  of  a  receiver  and.  was  made  in  bad  faith,  the 
court  held  that  it  was  not  effective  and  that,  notwithstanding  such 
resignation,  the  president  of  the  corporation  was  not  relieved  from 
the  obligation  of  performing  his  duties  as  president,  nor  was  he 
relieved  thereby  from  his  office  as  president,  and  the  service  upon 
him,  though  made  after  the  alleged  resignation,  was  good.  Upon 
appeal  in  that  case  to  the  Court  of  Appeals  upon  a  question  certi- 
fied, that  court  was  asked  :  "  Were  the  resignations  of  the  officers 
and  directors  (excepting  the  secretary)  of  The  Henry  Zeltner  Brew- 
ing Company  for  the  purpose  of  enabling  this  action  to  be  brought 
and  a  receiver  of  the  property  of  the  corporation  to  be  appointed,, 
legal  or  effective  ? "  This  question  was  answered  in  the  negative, 
the  court  holding  (Zeltner  v.  Zeltner  Brewing  Company^  174  N. 
Y.  24:7)  that  such  resignations  are  neither  legal  nor  effective  since 
the  statute  (Code  Civ.  Proc.  §  1810,  subd.  3)  was  never  designed  to 
permit  the  officers  of  a  corporation  to  abandon  their  posts  of  duty 
and  abdicate  their  official  functions  for  the  express  purpose  of  shift- 
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ing  their  burdens  to  the  shoulders  of  the  court.  The  learned  judge 
writing  the  opinion  in  that  case  said :  "  We  may  admit  for  the  pur- 
poses of  this  discussion  tliat,  as  a  general  rule,  such  officers  may 
resign  at  will  and  that  the  validity  of  such  resignations  does  not 
depend  upon  their  formal  acceptance." 

Were  the  same  facts  presented  in  this  record  so  that  it  was  made 
to  appear  that  the  object  and  purpose  of  the  resignation  was  to 
secure  the  appointment  of  a  receiver  and,  therefoi'e,  that  it  was  in 
bad  faith,  it  would  be  our  duty  to  follow  the  decision  of  the  Court 
of  Appeals  in  that  case.  The  record  before  us,  however,  is  barren 
of  any  facts  from  which  any  such  conclusion  could  be  drawn.  We 
have  merely  the  papers  upon  which  the  motion  to  vacate  the  judgment 
was  made,  showing  the  resignation  of  the  president  prior  to  the 
service  upon  him  of  the  summons  and  embodying  the  opinion  of 
the  Appellate  Division  in  the  second  department  and  of  the  Court 
of  Appeals  in  the  case  to  which  we  have  referred.  The  learned 
judge  at  Special  Term  assumed  that  he  had  the  right  to  consider  the 
entire  record  which  had  been  presented  to  the  Court  of  Appeals  in 
that  case  {Zeltner  v.  Zeltner  Brewing  Co.^  ^t^^a),  although  no  such 
record  was  presented  on  the  hearing  of  tlie  motion  made,  nor  was 
snch  record  or  proof  of  the  facts  or  allegations  therein  contained 
hearing  upon  the  nature  of  the  resignation  ever  served  upon  the 
i-eceiver,  and  the  receiver  was  in  no  way  given  an  opportunity  to 
meet  or  answer  such  record  or  proof. 

This  practice,  we  think,  cannot  be  sustained.  No  doubt  the  same 
facts  appearing  in  the  record  in  the  Court  of  Appeals  could  have 
been  presented  tending  to  show  that  the  resignation  of  the  presi- 
dent was  made  in  bad  faith  and  for  an  improper  and  illegal  purpose, 
but  to  avail  of  tliem  they  should  have  been  presented  when  the 
motion  was  made  at  the  Special  Term.  We  do  not  think  that  there 
is  any  practice  which  would  sanction  the  courts  determining  the 
motion  upon  facts  which  appeared  in  a  record  or  in  papers  not  pre- 
sented upon  the  motion.  If  it  was  proposed  to  show  that  the  resig- 
nation was  colorable  or  in  bad  faith  or  for  an  improper  or  illegal 
purpose,  it  was  entirely  Competent  for  the  plaintiff,  in  answer  to  the 
motion  to  vacate  the  judgment,  to  show  such  facts,  and,  to  that  end, 
undoubtedly  he  could  have  resorted  to  the  record  in  the  Court  of 
Appeals  or  presented  otherwise  the  same  facts  as  were  therein 


Digitized  byCjOOQlC 


390  PEOPLE  V.  ADAMS. 

First  DsPARTifENT,  July  Term,  1908.  [Yd.  85. 

established  and  upon  which  that  court  based  its  decision.  We  think, 
however,  that  it  was  improper  for  the  learned  judge  at  Special  Term 
to  go  outside  the  papers  used  upon  the  hearing  and,  of  his  own 
motion,  determine  that  he  would  consider  other  and  different  papers 
not  presented  to  him  and  which  he  concluded  were  sufficient  to 
justify  his  denying  the  application. 

In  Chapuis  v.  Zong  (77  A  pp.  Div.  274)  it  was  said :  "  We  have 
on  several  occasions  lately  called  attention  to  this  practice  which  we 
think  is  bad  and  should  not  be  encouraged,  of  permitting  in  sup- 
port of  a  motion  affidavits  to  be  read  and  received  which  have  not 
been  served  and  which  the  person  against  whom  they  are  used  has 
had  no  opportunity  of  answering."  The  practice  here  followed 
goes  one  step  further  and,  if  sanctioned,  would  permit  the  court 
without  notice  to  the  parties  to  decide  the  motion  upon  papers 
which  were  neither  presented  nor  used  upon  the  hearing  and  which 
formed  part  of  a  record  in  an  entirely  different  and  distinct 
litigation. 

We  think  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  granted,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Patterson,  McLaughlin  and  Laughun,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  York,  Bespondent,  v.  Albert 

J.  Adams,  Appellant. 

Common  gambler — mction  944a  of  the  Penal  Code  is  eorutitutioruU — ponefsien  ^ 
the  torititig  or  article  enumerated  therein  and  knowledge  thereqf  eonetitute  the 
crime — what  indictment  is  sufficient  —  it  may  charge  the  offense  in  the  language 
of  the  statute  —  documents  unlawfuUg  seized  hy  public  offkers  may  he  put  in  eti- 
dence — the  fifth  €tmendment  of  the  Federal  Constitution  applies  to  United  States 
courts  only. 

Section  844a  of  the  Penal  Code,  providing,  "  a  person  ♦  ♦  ♦  who  shall  have 
in  his  possession,  knowingly,  any  writing,  paper  or  document,  representing  or 
being  a  record  of  any  chance,  share  or  interest  in  numbers  sold,  drawn  or  to 
be  drawn,  or  in  what  is  commonly  called  '  policy,'  or  in  the  nature  of  a  bet^ 
wager  or  insurance,  upon  the  drawing  or  drawn  numbers  of  any  public  or  pri- 
Tate  lottery;  or  any  paper,  print,  writing,  numbers,  device,  policy  slip,  or  aiti- 
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de  of  any  kind  such  as  Is  commoDly  used  in  carrying  on,  promoting  or  playing 
the  game  commonly  called  '  policy/  *  *  *  is  a  common  gambler  and  pun- 
ishable by  imprisonment/'  Is  constitutional. 

The  crime  of  violating  such  section  is  composed  of  two  elements,  viz.,  possession 
by  the  defendant  of  the  papers,  documents  or  articles  specified  in  the  statute, 
and  knowledge  by  the  defendant  of  the  fact  of  such  possession  and  of  their 
character. 

An  indictment  framed  under  this  section  of  the  Penal  Code  contained  two  counts. 

'The  first  count  alleged  that  the  defendant  "  did  knowingly  have  in  his  possession 
a  certain  writing,  paper  and  document  representing  and  being  a  record  of  a 
chance,  share  and  interest  in  numbers  sold  in  what  is  commonly  called  policy, 
which  said  writing,  paper  and  document  is  as  follows,  that  is  to  say; "  and 
then  set  forth  a  description  of  the  document  alleged  to  have  been  found  in  the 
defendant's  possession. 

The  second  count  alleged  that  the  defendant  "did  knowingly  have  in  his  posses- 
sion a  paper,  print,  writing,  numbers,  device,  policy  slip  and  articles  of  a  kind 
such  as  is  commonly  used  in  carrying  on,  promoting  and  playing  the  game 
commonly  called  policy,  which  said  paper,  print,  writing,  numbers,  device, 
policy  slip  and  articles  aforesaid  is  as  follows;  **  and  then  followed  a  descrip- 
tion of  the  document  and  writings  found  in  the  possession  of  the  defendant. 

EM,  that  the  indictment  was  sufilcient. 

Under  the  Code  of  Criminal  Procedure  an  indictment  which  states  the  offense  in 
the  language  of  the  statute  defining  the  crime  is  generally  sufficient. 

The  fact  that  the  documents  upon  which  the  indictment  was  found  were  unlaw- 
fully seized  by  police  officers  acting  under  a  search  warrant,  does  not  render 
them  incompetent  as  evidence,  nor  does  their  admission  in  evidence  require  the 
defendant  to  become  a  witness  against  himself,  contrary  to  the  provisions  of 
section  6  of  article  1  of  the  Constitution  of  the  State  of  New  York. 

JSembie,  that  the  fifth  amendment  of  the  Federal  Constitution  is  only  applicable 
to  proceedings  in  the  United  States  courts. 

Appeal  by  the  defendant,  Albert  J.  Adams,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  2lBt  day  of  April,  1903, 
convicting  him  of  a  violation  of  section  344a  of  the  Penal  Code,  and 
also,  as  stated  in  the  notice  of  appeal,  from  an  order  entered  in  said 
clerk's  office  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

X.  ZaJUn  JKeUoffffj  for  the  appellant. 

Howard  S,  Ocmsy  for  the  respondent. 
Inobahah,  J. : 

The  defendant  was  indicted  for  a  violation  of  section  344a  of  the 
Penal  Code,  and  appeals  from  a  judgment  of  conviction.    There 
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are  two  questions  presented  upon  this  appeal  which  we  think  require 
discussion.  The  constitutionality  of  this  section  of  the  Penal  Code 
has  been  sustained  by  this  court  in  People  ex  rd.  Wilson  v.  Flynn 
(72  App.  Div.  67),  and  that  question  is  not  open  to  further  debate 
here. 

The  first  question  is  as  to  the  sufficiency  of  the  indictment ;  the 
objection  being  that  the  indictment  is  insufficient  because  it  neither 
alleged  knowledge  by  the  defendant  of  the  character  of  the  papers, 
the  possession  of  which  is  prohibited  by  the  statute,  nor  that  the 
defendant  either  had  used  or  intended  to  use  them  for  an  unlawful 
purpose.     Section  344a  of  the  Penal  Code  provides  that  "  a  person 

*  *  *  who  shall  have  in  his  possession,  knowingly,  any  writing, 
paper  or  document,  representing  or  being  a  record  of  any  chance, 
share  or  interest  in  numbers  sold,  drawn  or  to  be  drawn,  or  in  wliat 
is  commonly  called  '  policy,'  or  in  the  nature  of  a  bet,  wager  or 
insurance,  upon  the  drawing  or  drawn  numbers  of  any  public  or 
private  lottery ;  or  any  paper,  print,  writing,  numbers,  derice, 
policy  slip,  or  article  of  any  kind  such  as  is  commonly  used  in  carry- 
ing on,  promoting  or  playing  the  game  commonly  called  '  policy,' 

*  *  *  is  a  common  gambler  and  punishable  by  imprisonment" 
The  act  which  this  section  makes  a  crime  is  the  possession  knowingly 
of  any  writing,  paper  or  document  representing  or  being  a  record 
of  any  chance,  share  or  interest  in  numbera  sold,  drawn  or  to  be 
drawn,  or  in  what  is  commonly  called  **  policy,"  or  any  paper,  print, 
writing,  numbers,  device,  policy  slip,  or  article  of  any  kind,  such  as 
is  commonly  used  in  carrying  on,  promoting  or  playing  the  game 
commonly  called  "  policy."  There  are  two  elements  necessary  to 
constitute  this  crime.  The  first  is  possession  by  the  defendant. 
The  second  is  a  knowledge  of  the  fact  that  the  writing  is  in  his 
possession  and  of  the  character  thereof,  and  if  the  indictment  suffi- 
ciently and  clearly  charges  the  defendant  with  these  two  essential 
facts  —  the  possession  of  the  papers,  documents  or  articles  specified 
ill  the  statute,  and  knowledge  by  the  defendant  of  such  possession, 
with  knowledge  of  their  character  —  it  is  sufficient. 

By  section  275  of  the  Code  of  Criminal  Procedure,  the  indictment 
must  contain  "  a  plain  and  concise  statement  of  the  act  constituting  the 
crime,  without  unnecessary  repetition  ; "  and  section  284  of  the  Ck)de 
of  Criminal  Procedure  provides  that  the  indictment  is  sufficient  if  it 
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can  be  understood  therefrom  '^  that  the  act  or  omission,  charged  as 
the  crime,  is  plainly  and  concisely  set  forth  ; "  and  that  "  the  act  or 
omission,  charged  as  the  crime,  is  stated  with  such  a  degree  of  cer- 
tainty as  to  enable  the  court  to  pronounce  judgment,  upon  a  convic- 
tion, according  to  the  right  of  the  case."  Section  285  provides  that 
"  no  indictment  is  insuflScient,  nor  can  the  trial,  judgment  or  other 
proceedings  thereon  be  aflfected,  by  reason  of  an  imperfection  in  mat- 
ter of  form,  which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant,  npon  the  merits."  Section  323  provides  that 
the  defendant  may  demur  to  the  indictment  when  it  appears  on  the 
face  thereof  that  the  indictment  does  not  conform  substantially  to  the 
requirements  of  section  275 ;  that  is,  where  the  indictment  does  not 
contain  a  plain  and  concise  statement  of  the  act  constituting  the 
crime,  without  unnecessary  repetition.  Section  331  provides  that 
"the  objections  mentioned  in  section  three  hundred  and  twenty- 
three  can  only  be  taken  by  demurrer,  except  that  the  objection  to 
the  jurisdiction  of  the  court  over  the  subject  of  the  indictment,  or 
that  the  facts  stated  do  not  constitute  a  crime,  may  be  taken  at  the 
trial,  under  the  plea  of  not  guilty,  and  in  arrest  of  judgment." 

The  only  objection  to  this  indictment,  therefore,  that  can  be  con- 
sidered on  appeal  from  a  judgment  is,  that  the  facts  stated  do  not 
constitute  a  crime,  and  it  follows  that  if  the  indictment  charges  the 
defendant  with  having  "  in  his  possession,  knowingly,  any  writing, 
paper  or  document,  representing  or  being  a  record  of  any  chance, 
share  or  interest  in  numbers  sold,  drawn  or  to  be  drawn,  or  in  what 
is  commonly  called  ^  policy,'  *  *  *  or  any  paper,  print,  writing, 
numbers,  device,  policy  slip,  or  article  of  any  kind  such  as  is  com- 
monly used  in  carrying  on,  promoting  or  playing  the  game  commonly 
called  '  policy,' "  it  states  the  facts  which  constitute  the  crime,  and 
is  sufficient  after  a  plea  of  not  guilty.  It  is  settled  under  the  Code 
of  Criminal  Procedure  that  it  is  generally  sufficient  to  state  an 
offense  in  the  language  of  the  statute  defining  the  crime.  {People 
V.  Westy  106  N.  Y.  293  ;  People  v.  Weldon,  111  id.  569 ;  People  v. 
WilliamSy  149  id.  1.)  The  indictment  in  this  case  is  in  the  words  of 
the  statute.  There  are  two  counts.  The  first  count  charges  that 
the  defendant  "  did  knowingly  have  in  his  possession  a  certain 
writing,  paper  and  document  representing  and  being  a  record  of 
a  chance,  share  and  interest  in  numbers  sold  in  what  is  commonly 
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called  policy,  which  said  writing,  paper  and  document  is  as  fol- 
lows, that  is  to  say;"  and  then  follows  a  description  of  the 
document  and  writing  alleged  to  have  been  found  in  the  defendant's 
possession.  The  second  count  charges  that  the  defendant  "did 
knowingly  have  in  his  possession  a  paper,  print,  writing,  numbers, 
device,  policy  slip  and  articles  of  a  kind  such  as  is  commonly  used 
in  carrying  on,  promoting  and  playing  the  game  commonly  called 
policy,  which  said  paper,  print,  writing,  numbers,  device,  policj 
slip  and  articles  aforesaid  is  as  follows ; "  then  follows  a  descrip- 
tion of  the  document  and  writings  found  in  the  possession  of  the 
defendant.  This  plainly  charged  the  defendant  with  the  crime 
specified  in  section  344a  of  the  Penal  Code,  and  was  a  plain  and 
concise  statement  of  the  act  constituting  the  crime. 

The  case  of  People  ex  rel,  Wilson  v.  Flynn  {supra)  is  not  at  all 
opposed  to  this  view.  The  court  was  there  considering  the  question 
of  the  constitutionality  of  section  344b  of  the  Penal  Code,  and  as  that 
section  was  to  be  construed  in  connection  with  section  344a  the  ques- 
tion was  considered  only  in  relation  to  the  constitutionality  of  section 
344b.  We  held  that  the  presumption  provided  for  in  section  344b 
<;ould  only  be  applied  where  the  documents  or  articles  are  found 
under  such  circumstances  and  conditions  as  indicate  that  they  majr 
have  been  used  in  violation  of  the  prior  section,  and  in  order  that 
tlie  People  may  avail  themselves  of  the  provisions  of  section  344b 
it  must  be  made  to  appear  that  the  articles  were  in  use  in  con- 
nection with  a  place  used  for  doing  the  prohibited  acts,  or  that  a  fair 
inference  arose  from  the  circumstances  surrounding  the  possesaon 
that  they  were  or  might  have  been  unlawfully  used  ;  that  to  justify 
the  presumption  specified  in  section  344b  the  People  must  show  a 
relation  between  the  principal  fact,  viz.,  the  existence  of  a  condition 
from  which  it  may  be  fairly  inferred  that  the  articles  may  have  been 
used  in  violation  of  the  provisions  of  the  section  defining  the  offense. 
The  discussion  there  had  no  relation  to  the  sufficiency  of  an  indict- 
ment under  section  344a,  and  nothing  that  was  said  can  be  construed 
as  applying  to  an  indictment  or  proof  necessary  to  convict  under 
that  section. 

The  indictment  being  sufficient,  we  think  the  evidence  justified 
a  conviction  of  the  defendant  of  the  crime  charged  in  section  344a 
of  the  Penal  Code.     There  was  found  in  a  trunk,  in  a  private  office 
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exclusively  occnpied  by  the  defendant,  certain  sheets  which  were 
.records  of  numbers  upon  which  bets  had  been  made  in  playing  the 
game  commonly  called  policy.  This  game  of  policy  is  described 
by  a  witness  who  had  been  connected  with  the  game,  and  was 
familiar  with  the  materials,  papers  and  writings  that  are  used 
in  its  promotion.  He  testified  that  there  are  '^  policy  manifold 
books."  Tlie  method  of  this  form  of  gambling  was  described  as 
follows :  "  When  an  individual  makes  up  his  mind  to  play  policy  he 
goes  into  a  place  for  that  purpose,  and  goes  to  the  man  in  charge  of 
the  place,  and  says  he  wants  to  play  9-19-29,  which  is  known  as  a  dead 
gig ;  he  puts  ten  cent«  on  it,  or  he  may  put  two  cents,  or  whatever 
he  sees  fit.  The  man  takes  his  money,  and  fonnerly  he  used  to  give 
him  what  they  called  a  lottery  policy,  which  is  a  record.  In  the  case 
illustrated  it  was  9-19-29,  and  ten  cents  alongside  the  gig  mark, 
which  would  serve  to  identify  him  in  the  afternoon,  to  find  the  result 
of  his  play,  and  the  writer  would  record  that  bet  on  a  similar  sheet 
to  those.  He  would  take  a  stylus,  or  lead  pencil,  whatever  he  would 
see  fit  to  use,  and  mark  in  one  of  those  columns  9-19-29,  gig  mark, 
ten  cents,  and  he  would  have  a  carbon  paper  over  two  similar  sheets, 
and  make  two  copies  and  an  original ;  that  the  player  got  a  little 
slip  of  paper  with  the  numbers  on  it  and  a  record  of  his  bet, 
so  as  to  identify  him  on  this  return  ; "  that  "  at  the  time  the  book 
closed,  which  in  the  morning  was  12:30,  these  books  were  sent 
to  headquarters,  and  at  2:30  the  result  of  the  drawing  would 
be  sent  to  these  shops  by  means  of  what  they  called  a  policy  slip  ; 
in  some  cases,  over  the  'phone,  and  others  by  messenger ;  and  the 
man  who  played  in  the  morning  would  enter  and  inquire  for  the 
result,  and  he  would  then  be  handed  a  policy  slip,  which  is  a  slip 
generally  stamped  with  a  rubber  stamp,  having  two  columns,  with 
the  morning  drawing.  He  would  then  consult  each  one  of  those 
columns  to  find  whether  his  gig  had  come  out.  If  it  had,  he  was  a 
winner,  and  would  receive  ten  dollars,  and  if  it  had  not  he  would 
get  nothing.  *  *  *  These  things  which  are  now  being  shown 
the  jury  are  the  kind  of  sheets  made  up  by  the  person  who  sold 
the  policy,  and  which  I  have  seen  made ;  we  found  those  all  over 
the  city.     I  have  actually  seen  them  in  process  of  making." 

There  was,  therefore,  evidence  that  these  manifold  sheets  were 
the  sheets  used  in  playing  policy  as  thus  described  by  the  witness, 
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and  if  thej  were  foand  in  the  possession  of  the  defendant,  and  he 
had  knowledge  of  the  fact  that  they  were  there,  he  was  guilty  of 
the  crime  specified  in  section  344a  of  the  Penal  Code. 

We  also  think  it  quite  clear  that  the  evidence  was  sufficient  to 
sustain  a  finding  that  these  manifold  sheets  were  in  the  defendant's 
possession.  They  were  found  in  a  trunk  in  his  private  office,  which 
the  defendant  had  directed  should  be  placed  in  this  office,  in  which 
there  was  also  a  desk  and  tin  boxes.  In  the  desk  and  tin  boxes 
were  found  papers  that  manifestly  belonged  to  the  defendant  relat- 
ing to  his  business,  some  of  which  were  in  his  handwriting  or  had 
been  signed  by  him.  The  trunk  in  which  these  manifold  sheets 
were  found  was  locked.  It  had  been  placed  in  his  office  open  and 
empty  by  his  direction,  and  these  sheets  were  found  in  the  trnnk 
with  other  papers  which  clearly  belonged  to  him ;  we  think  the  jarj 
were  entii*ely  justified  in  finding  that  these  papers  were  in  the 
"  possession  knowingly  "  of  the  defendant. 

The  remaining  question  is  as  to  the  competency,  as  evidence,  of 
the  papers  found  in  the  desk,  tin  boxes  and  trunk  in  the  defendant's 
office.  This  office  of  the  defendant  was  in  a  back  room  in  tlie 
offices  of  a  firm  of  real  estate  brokers  and  agents  in  the  city  of  New 
York.  It  had  been  occupied  by  the  defendant  for  several  weeks  as 
his  private  office  and  had  his  name  upon  the  door.  Police  officers 
under  what  is  stated  in  the  evidence  to  have  been  a  search  warrant, 
although  this  search  warrant  was  not  produced,  took  possession  of 
the  defendant's  office.  Shortly  after  they  were  in  possession  the 
defendant  came  in,  and  when  he  was  informed  of  the  object  of  the 
presence  of  the  police  officers  he  warned  them  not  to  touch  any- 
thing in  the  office  as  nothing  there  belonged  to  him.  He  was,  how- 
ever, arrested  and  the  officers  proceeded  to  examine  the  trunk,  the 
three  tin  boxes  and  the  desk.  Having  discovered  in  the  trunk 
policy  sheets,  they  took  from  tlie  desk  all  papers  that  were  there 
and,  with  the  trunk  and  tin  boxes,  these  were  conveyed  to  the  dis- 
trict attorney's  office.  The  officers  testified  that  they  were  acting 
under  a  search  warrant  which  was  exhibited  to  the  defendant 
When  the  various  papers  that  were  found  in  the  desk,  tin  boxes 
and  trunk  were  offered  in  evidence  the  defendant  objected  to  their 
admission  upon  the  ground,  among  others,  that  "it  appears  by  the 
testimony  that  the  exhibits  sought  to  be  introduced  in  evidence 
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were  the  result  of  a  seiznre  of  the  defendant's  personal  papers 
under  a  search  warrant,  and  I  take  the  ground  that  the  introduction 
of  the  same  in  evidence  against  his  objection  is  compelling  him  to 
be  a  witness  against  himself  in  violation  of  the  Constitution  of  the 
United  States  and  the  State  of  New  York,  and  I  protest,  on  his 
behalf,  against  their  introduction  and  say  that  it  is  without  his  con- 
sent that  they  are  now  offered."  This  objection  was  overruled,  to 
which  the  defendant  excepted. 

The  papers  thus  found  in  the  defendant's  office,  either  in  the 
trunk  or  tin  boxes,  that  had  relation  to  the  game  of  policy,  were 
competent  evidence  as  to  the  main  fact  upon  which  the  indictment 
was  founded,  i.  ^.,  the  possession  by  the  defendant  of  these  docu- 
ments and  papers.  The  other  papers  found  in  the  defendant's  office 
in  connection  with  these  prohibited  documents  with  proof  that  they 
related  to  the  defendant's  private  business  or  property,  were  com- 
petent to  prove  that  the  defendant  was  in  possession  of  the  policy 
papers,  unless  the  fact  that  they  were  illegally  taken  from  his  posses- 
sion makes  them  incompetent  evidence  against  him.  We  will  assume 
that  the  seizure  by  the  police  oflScers  of  all  the  defendant's  private 
papers  was  unlawful,  and  that  officers  thus  seizing  the  papers  were 
liable  for  a  trespass  or  larceny.  The  question  then  is  whether 
papers  thus  procured  are  incompetent  evidence  against  a  defendant 
charged  with  the  commission  of  a  crime  because  possession  of  them 
was  illegally  obtained  ? 

In  support  of  this  objection  the  learned  counsel  for  the  defendant 
relies  upon  the  opinion  of  the  Supreme  Court  of  the  United  States 
in  JSoyd  v.  United  States  (116  U.  S.  616).  That  case  held  that  an 
act  of  Congress  authorizing  a  court  of  the  United  States  in  revenue 
cases,  on  motion  of  the  government's  attorney,  to  grant  an  order 
requiring  the  defendant  charged  with  a  crime  to  produce  in  court 
his  private  books,  invoices  or  papers  was  a  violation  of  the  5th 
amendment  of  the  Federal  Constitution.  This  amendment  relates 
solely  to  proceedings  in  the  courts  of  the  United  States,  and  while 
there  are  undoubtedly  some  expressions  in  Mr.  Justice  Bradley's 
opinion  which  question  the  admissibility  in  evidence  of  private  papei-s 
illegally  seized  as  against  a  person  accused  of  crime,  the  question 
decided  was  as  to  the  provision  of  an  act  of  Congress  which  justified 
the  court  in  granting  an  order  requiring  the  person  accused  of  a 
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crime  to  produce  in  court  his  private  books  and  papers  for  examina- 
tion. The  learned  counsel  for  the  defendant  insists  that  the  admis- 
sion in  evidence  of  the  private  papers  of  the  defendant  thus  unlaw- 
fully seized  by  the  police  officers  was  a  violation  of  the  defendant's 
constitutional  right  to  be  secure  in  his  person,  papers  and  effects 
against  unreasonable  searches  and  seizures,  and  that  he  was  com- 
pelled thereby  to  be  a  witness  against  himself.  The  provision  of 
the  Constitution  of  this  State  which  is  alleged  to  be  violated  is  sec- 
tion 6  of  article  1,  which  provides  that  no  person  shall  "  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself/'  and 
the  question  is  whether,  by  the  admission  in  evidence  of  these 
papers  and  documents,  the  property  of  the  defendant,  unlawfully 
seized  by  the  police  officers,  the  defendant  was  compelled  to  be  a 
witness  against  himself.  The  defendant  was  not  called  as  a  witness. 
He  was  called  upon  or  required  to  produce  no  testimony.  Certain 
documents  and  papers  found  in  his  possession  were  offered  in  evi- 
dence, as  speaking  for  themselves,  as  to  a  fact  to  be  proved  upon 
liio  trial  for  a  crime.  It  was  not  the  contents  of  the  papers  that 
were  material,  except  so  far  as  they  showed  that  they  were  papers 
which  related  to  the  defendant's  affairs  and  were  such  as  were 
ordinarily  found  in  the  possession  of  an  individual.  Here  certain 
papers,  the  possession  of  which  made  the  defendant  guilty  of  the 
crime,  were  found  with  other  papers  which  showed  them  to  be  in 
the  possession  of  the  defendant.  All  of  the  papers  together  thus 
found,  under  circumstances  which  indicated  that  they  were  in  the 
possession  of  the  defendant,  were  introduced  in  evidence.  This  was 
not  calling  the  defendant  as  a  witness  or  compelling  him  to  testify 
against  himself.  It  was  a  fact  which  was  proven  by  the  evidence 
of  a  police  officer  who  testified  as  to  the  possession  of  all  these 
papers.  Under  the  search  warrant  the  officers  had  the  right  to 
search  the  premises  of  the  defendant  to  discover,  if  possible,  the 
possession  of  the  papers  for  which  they  were  authorized  to  search. 
If  they,  in  the  process  of  that  search,  had  discovered  these  other 
papers  that  were  seized  and  presented  to  the  court,  and  had  testified 
to  the  papers  that  they  found  in  the  office  of  the  defendant,  cer- 
tainly that  evidence  would  have  been  competent  to  show  that  the 
policy  papers  were  found  in  connection  with  other  papers  clearly 
the  property  of  the  defendant,  which  tended  to  show  that  the 
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defendant  had  poesefifiion  of  the  policy  papers  with  knowledge* 
That  being  so,  the  fact  that  the  police  officers  took  the  papers  them* 
selves  and  offered  them  in  evidence,  although  when  thej  took  such 
possession  they  exceeded  their  legal  authority  under  the  search  war- 
rant, would  not  have  the  effect  of  making  the  fact  of  the  possession 
of  the  papers  the  property  of  and  in  the  handwriting  of  the  defend- 
ant incompetent  evidence.  The  evidence  against  the  defendant 
was  the  evidence  of  the  police  officers  who  found  these  papers^ 
documents  and  books  in  a  position  which  indicated  that  they  were 
in  the  possession  of  the  defendant,  and  which  tended  to  show  that 
the  policy  papers,  the  possession  of  which  was  a  crime,  were  also  in 
his  possession.  It  was  the  possession  by  the  defendant  of  the 
papers  which  was  the  fact  testified  to,  and  that  testimony  was  com* 
petent,  not  from  the  defendant,  but  from  the  police  officers,  who 
testified  as  to  the  location  of  the  papers  which  were  produced  and 
introduced  in  evidence.  Assuming,  therefore,  the  correctness  of 
the  opinion  of  Mr.  Justice  Bradley,  I  do  not  think  that  the  evidence 
of  the  possession  of  these  papers  by  the  defendant  and  their  pro- 
duction upon  the  trial  was  a  violation  of  the  privilege  secured  to 
the  defendant  by  section  6  of  article  1  of  the  Constitution. 

But,  irrespective  of  that,  we  do  not  think  that  this  privilege  of 
the  defendant  was  violated  by  the  introduction  of  papers  taken 
from  his  possession,  however  taken.  While  this  question  does  not 
appear  to  have  been  directly  presented  in  this  State  in  relation  to 
books  and  papers,  it  has  been  uniformly  held  in  other  States,  and  in 
text  books,  that  the  fact  that  the  possession  of  papers  or  articles 
have  been  illegally  taken  or  seized  constitutes  no  ground  for  exclud- 
ing the  evidence  thus  obtained  upon  the  trial  under  an  indictment 
of  a  person  in  whose  possession  they  were  found.  In  Greenleaf  on 
Evidence  (Vol.  1  [15th  ed.],  §  254a)  this  is  expressly  stated  to  be  the 
mle,  and  this  rule  has  been  followed  in  other  States.  (Cfindrat  v. 
Peophy  138  111.  103 ;  Commomoealth  v.  Tibhetts^  157  Mass.  519 ; 
State  V.  Van  Taaad^  103  Iowa,  6 ;  GTiastang  v.  StaU^  83  Ala.  29  % 
State  V.  Fh/nn,  36  K  H.  64 ;  State  v.  AtUnsoiiy  40  S.  C.  363 ; 
WiUiams  v.  State,  100  Ga.  511 ;  State  v.  Kaub,  15  Mo.  App.  433.) 
In  jRulqf  v.  People  (45  N.  Y.  213)  the  defendant,  Ruloff,  was  con- 
victed upon  the  evidence  procured  by  a  detective,  who  visited  his 
room  where  he  lived  and  there  found  certain  burglary  tools,  papers 
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and  articles  in  a  desk  which  tended  to  show  that  the  defendant 
occupied  and  had  control  of  that  room.  And  in  People  v.  Gardner 
(144  N.  Y.  119)  and  People  v.  Ycm  Wormer  (175  id.  188)  this 
objection  is  aathoritatively  answered. 

Without  further  discussion,  we  think  it  clear  that  the  introdtic- 
tion  of  these  papers  and  documents  was  not  a  violation  of  any  right 
assured  to  the  defendant,  either  by  the  Constitution  or  the  law,  and 
the  admission  of  the  papers  did  not  constitute  legal  error. 

Our  attention  has  also  been  called  to  other  rulings  on  evidence 
and  to  objections  to  the  charge  of  the  court.  It  is  sufficient  to  say 
that  we  have  examined  these  rulings  and  find  no  error.  The 
charge  of  the  court  to  the  jury  was  very  full,  and  fairly  stated 
the  questions  that  they  had  to  decide,  throwing  around  the 
defendant  all  the  safeguards  to  which  he  was  entitled.  All  of  the 
requests  made  by  the  defendant  were  charged,  and  there  is  but  one 
exception  to  the  charge  as  made,  and  that  is  clearly  without  merit. 
Twice  the  jury  returned  for  further  directions,  and  both  times  the 
instruction  given  was  satisfactory  to  the  defendant.  No  exception 
was  taken,  and  the  court  instructed  the  jury  in  accordance  with  the 
requests  of  the  defendant's  counsel.  The  defendant  had  a  fair 
trial.  He  was  defended  by  experienced  and  able  counsel.  The 
jury,  upon  competent  and  sufficient  evidence,  found  him  guilty,  and 
there  is  nothing  in  the  record  that  would  justify  the  court  in  revers- 
ing the  conviction. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed. 

Patterson,  Hatch  and  Lauohun,  JJ.,  concurred. 
Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Joseph 
Orren  and  George  N.  Goss,  Appellants. 

Constitutional  law  —  the    Legislature  cannot   authorize   a  municipal  ordinance 
prohibiting  c  Itertisements  on  fences —  Kew  York  city  legislation. 

The  Legislature  has  no  power  to  authorize  a  mnnicipal  corporation  to  prohibit 
the  posting  of  any  advertisements  whatever  upon  fences  incloeing  priv^ale 
property,  fronting  on,  or  julj  icent  to,  the  public  ]  arks  in  such  municir»Kty» 
without  the  consent  of  the  municipal  authorities  in  charge  of  such  partu. 
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Sanble  (per  Inorahax  and  Laughlin,  J  J.),  that  section  610  of  the  Greater  New 
York  charter  (Laws  of  1897,  chap.  878),  giving  the  park  board  of  the  city  of 
New  York  power  to  enact  ordinances  for  the  government  and  protection  of  all 
parks,  parkways,  squares  and  public  places  within  the  city,  and  providing 
that  "any  person  violating  any  of  such  ordinances  shall  be  guilty  of  a  mis- 
demeanor and  shall  on  conviction  before  a  city  magistrate  be  punished  by  a 
fine  not  exceeding  fifty  dollars,  or  in  default  of  payment  of  such  fine  by 
imprisonment  not  exceeding  thirty  days,"  does  not  confer  upon  the  park  board 
power  to  enact  an  ordinance  prohibiting  the  posting  of  bills  on  a  fence  inclos- 
ing private  property  adjacent  to  a  public  park  without  obtaining  a  permit  to 
do  so  from  the  park  board. 

SembU  (per  Ingbaham  and  Laughlin,  JJ.),  that  where  the  park  board,  assuming 
to  act  under  the  authority  given  to  it  by  section  610  of  the  Greater  New  York 
charter,  re  enact  an  ordinance,  not  nutborizcd  by  that  section,  but  which  had 
been  adopted  by  the  old  park  board  pursuant  to  section  688  of  the  Consolida- 
tion Act  (Laws  of  1882,  chap.  410,  as  amd,  by  Laws  of  1896,  chap.  836),  which 
provided,  "  The  said  department  shall  have  power  to  enforce  obedience  to  such 
ordinances  or  rules  as  may  be  made  as  aforesaid,  and  observance  thereof,  by 
onlaining  penalties  for  each  and  every  violation  thereof  in  such  sums  as  they 
may  deem  expedient,  not  exceeding  two  hundred  and  fifty  dollars,  to  be  paid 
into  the  city  treasury,"  a  person  violating  such  ordinance  cannot  be  convicted 
of  a  misdemeanor  under  section  610  of  the  Greater  New  York  charter  and 
punished  as  prescribed  in  that  section. 

Appeal  by  the  defendants,  Joseph  Green  and  another,  from  an 
order  of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
county  of  New  York,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  28th  day  of  April,  1903,  affirming  a  judgment 
of  a  city  magistrate  of  the  city  of  New  York  convicting  the  defend- 
ants on  the  charge  of  posting  advertising  bills  upon  a  fence  around 
vacant  property  in  the  city  of  New  York. 

A.  S.  O'Uherty  for  the  appellants. 

Theodore  Cormolyj  for  the  respondent 

Inoraham,  J. : 

By  section  610  of  the  charter  (Laws  of  1897,  diap.  378)  the  park 
board  was  given  power  to  establish  general  rules  and  regulations  for 
the  administration  of  the  department,  and  to  enact  ordinances  for  tlie 
government  and  protection  of  all  parks,  parkways,  squares  and  public 
places  within  the  city,  and  provides  that  "  the  same  shall  at  all  times 
be  subject  to  all  snch  ordinances  as  to  the  use  and  occupation  thereof 
App.  Div.— Vol.  LXXXV.         26 
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and  in  respect  to  any  erections  or  encumbrances  thereon ; "  that "  any 
person  violating  any  of  such  ordinances  shall  be  gnilty  of  a  misde- 
meanor and  shall  on  conviction  before  a  city  magistrate  be  punished 
by  a  fine  not  exceeding  fifty  dollars,  or  in  default  of  payment  of 
such  fine  by  imprisonment  not  exceeding  thirty  days."  In  pursu- 
ance of  this  power  the  park  board,  on  September  15,  1898,  adopted 
a  resolution  that  certain  park  ordinances  then  in  force  were  adopted, 
enacted  and  declared  ordinances  of  the  park  board  for  the  boroughs 
of  Manhattan  and  IlichnK)nd,  under  the  authority  and  according  to 
the  provisions  of  section  6l6  of  the  charter  of  the  city  of  New 
York.  Section  4  of  the  park  ordinances  thus  adopted  prohibited 
any  person  from  posting  "  any  bill,  placard,  notice  or  other  paper 
upon  any  structure  within  such  squares  or  places,  or  upon  any  street 
or  avenue  adjacent  thereto,  unless  previously  licensed  so  to  do  by 
the  President  of  the  Department."  Section  2  provided:  '"'No 
poster  or  advertising  device  shall  be  placed  upon  any  fence  or  other 
structure  intended  for  advertisement  or  the  exhibition  of  advertise- 
ments in,  about  or  upon  any  vacant  or  unimproved  land  fronting 
upon  or  adjacent  to  any  public  park,  square  or  place  in  the  City  of 
New  York  until  a  description  or  drawing  of  the  same  shall  be  filed 
with  the  Commissioners  of  Public  Parks,  approved  by  them  and  a 
permit  in  writing  issued  therefor."  Section  610  of  the  revised 
charter  (Laws  of  1901,  chap.  466)  continued  these  ordinances  in 
force,  and  it  is  for  a  violation  of  these  ordinances  that  the  defendants 
were  convicted. 

By  the  evidence  before  the  magistrate  it  appeared  that  the  defend- 
ants were  engaged  on  December  6, 1902,  posting  theatrical  bills  on  a 
fence  surrounding  a  vacant  lot  on  the  east  side  of  Amsterdam  ave- 
nue, north  of  One  Hundred  and  Twenty-third  street ;  that  this  wa* 
within  fifty  feet  of  Morningside  Park ;  that  this  fence  was  upon 
private  property,  not  within  the  limit  of  any  park,  public  place, 
street  or  avenue,  and  it  was  stipulated  upon  the  hearing  before  the 
magistrate  that  the  fence  upon  which  the  posting  was  done  stood 
on  private  property,  inclosing  the  property  which  it  surrounded. 

It  is  quite  clear  that  the  park  board  acquired  no  power  to  pass 
any  ordinance  in  relation  to  the  use  to  which  owners  should  put 
private  property  adjacent  to  the  public  parks.  Section  610  of  the 
charter  gives  the  park  board  power   to  pass  ordinances  for  the 
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government  and  protection  of  the  parks,  parkways,  squares  and 
public  places  within  the  city,  but  there  is  no  power  given,  either 
expressly  or  by  implication,  to  control  the  use  to  which  private 
property  outside  of  the  limits  of  parks,  or  the  public  streets  or 
avenues  surrounding  the  park,  shall  be  put.  The  owner  of  the 
property  upon  which  this  fence  was  erected,  and  upon  which  the 
defendants  were  posting  advertisements,  had  a  right  to  use  his  prop- 
erty in  any  legal  way  not  prohibited  by  law,  or  not  injurious  to  the 
health  or  welfare  of  the  community ;  and  the  power  given  by  this 
section  is  confined  to  a  regulation  of  the  public  property  embraced 
within  the  parks,  or  the  places,  streets  or  avenues  surrounding  the 
parks. 

The  learned  corporation  counsel,  however,  insists  that  certain 
sections  of  the  Consolidation  Act  are  still  in  force  and  that  these 
ordinances  are  valid  under  the  provisions  of  these  sections.  Section 
688  of  the  Consolidation  Act  (Laws  of  1882,  chap.  410,  as  amd. 
by  Laws  of  1896,  chap.  836)  provides  that  "The  said  department 
shall  also  have  the  power  to  regulate  and  determine  the  height  and 
character  of  all  fences  in  or  about  all  vacant  or  unimproved  lands 
fronting  upon  or  adjacent  to  all  public  parks,  squares  and  places  in 
said  city,  and  to  regulate  and  control  the  exhibition  of  advertise- 
ments thereon  or  structures  intended  for  advertisements  or  the 
exhibition  of  advertisements  upon  any  lands  fronting  upon  the 
public  parks,  squares  and  places  in  said  city.  The  said  department 
shall  have  power  to  enforce  obedience  to  such  ordinances  or  rules  as 
may  be  made  as  aforesaid,  and  observance  thereof,  by  ordaining 
penalties  for  each  and  every  violation  thereof  in  such  sums  as  they 
may  deem  expedient,  not  exceeding,  two  hundred  and  fifty  dollars, 
to  be  paid  into  the  city  treasury ;  '^  and  ordinance  2  of  the  old  park 
board,  to  which  attention  has  been  called,  was  adopted  in  pursuance 
of  the  authority  conferred  by  this  section.  Assuming  that  this 
ordinance  was  valid  and  the  Legislature  had  power  to  authorize  the 
park  board  as  then  constituted  to  control  the  use  to  which  property 
adjacent  to  the  park  should  be  put  and  to  impose  a  penalty  for  a 
violation  of  its  direction,  the  park  board  imposed  no  penalty  for  a 
violation  of  this  ordinance.  The  statute  gave  the  board  power  to 
regulate  and  control  the  exhibition  of  advertisements  upon  any  lands 
fronting  upon  public  parks,  squares  and  places  in  said  city  and  to 
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impose  penalties  for  a  violation  of  ordinances  or  rules  that  it  should 
make  for  that  purpose.  A  violation  of  such  a  rule  or  ordinance  is 
not,  howevei,  a  violation  of  an  ordinance  adopted  nnder  section  610 
of  tlie  charter ;  and  a  person  violating  snch  an  ordinance  or  rule  could 
not  be  convicted  under  that  section.  The  park  board  have  by  ordi- 
nance attempted  to  prohibit  the  placing  upon  any  fence  or  other  struc- 
ture any  poster  or  advertising  device  intended  for  advertisement,  in, 
about  or  upon  any  vacant  or  unimproved  land  fronting  upon  or 
adjacent  to  any  public  park,  square  or  place  in  thecity  of  NewYork 
"  until  a  description  or  drawing  of  the  same  shall  be  filed  with  the 
Commissioners  of  Public  Parks,  approved  by  them  and  a  permit  in 
writing  issued  therefor ; "  but  so  far  as  appears  they  have  provided 
no  penalty  for  a  violation  of  this  ordinance,  and  assuming  that  tliis 
ordinance  was  a  valid  exercise  of  power  by  the  park  board  under 
section  688  of  the  Consolidation  Act,  a  violation  of  the  ordinance 
would  not  be  a  misdemeanor,  but  the  remedy  of  the  city  or  the 
public  authorities  would  be  an  action  to  recover  from  the  person 
guilty  of  the  oflEense  the  penalty  prescribed,  if  one  had  been  pre- 
scribed. Under  this  section  of  the  Consolidation  Act  and  the  ordi- 
nance adopted  in  pursuance  of  the  authority  attempted  to  be  con- 
ferred thereby,  there  was  no  justification  for  the  conviction  of  tliese 
defendants  for  a  misdemeanor,  and  for  imposing  a  fine  upon  them 
under  section  610  of  the  charter. 

The  passage  by  the  department  of  parks  of  the  resolution  by 
which  they  attempted  to  re-enact  the  ordinance  then  in  force  under 
the  authority  conferred  by  the  Consolidation  Act,  where  such  an 
ordinance  was  not  authorized  by  section  610  of  the  charter,  does 
not  make  it  a  valid  ordinance  under  that  section,  but  the  validity  of 
that  ordinance  must  be  sustained,  if  at  all,  under  section  688  of  tlie 
Consolidation  Act  as  amended  by  the  act  of  1896 ;  and  that  act  did 
not  prescribe  as  a  penalty  for  a  violation  of  an  ordinance  adopted  in 
pursuance  of  the  authority  there  given,  that  the  person  violating  it 
should  be  guilty  of  a  misdemeanor.  I  can  find,  therefore,  no 
autliority  for  the  conviction  of  these  defendants  in  any  of  these 
provisions  of  the  statute  relied  upon  by  counsel  to  tlie  corporation. 

Irrespective  of  this,  however,  I  think  the  attempt  of  this  statute 
to  control  the  use  to  which  the  owners  of  private  property  should 
put  their  property  is  a  substantial  appropriation  of  that  property 
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withoat  compenaatioQ,  and,  therefore,  in  violation  of  section  6  of 
article  1  of  the  Constitution.  It  is  not  claimed  that  these  advertise- 
ments affected  the  health  or  welfare  of  the  community.  They  were 
not  dangerous  to  pedestrians  using  the  streets ;  did  not  in  any  respect 
interfere  with  the  public  parks,  places,  streets  or  avenues ;  created 
no  condition  which  would  justify  the  interference  of  the  police 
power  of  the  State,  but  prevented  a  use  of  private  property  by  the 
owners  unless  such  use  was  approved  by  the  park  department.  I 
suppose  it  would  not  be  claimed  that  the  Legislature  would  have 
power  to  provide  that  no  building  of  any  kind  should  be  erected  upon 
such  property.  The  provision  of  the  Constitution  {supra)  that  pri- 
vate property  shall  not  be  taken  for  public  use  without  compensation 
certainly  prohibits  the  Legislature  from  interfering  with  the  use 
of  private  property  by  its  owner  unless  such  use  would  justify  the 
interference  by  the  State  under  what  is  called  the  police  power. 
But  the  placing  of  a  fence  upon  private  property  upon  which  is  dis- 
played an  advertisement,  is  certainly  no  more  subject  to  the  police 
power  of  the  State  than  would  be  the  placing  upon  the  property  of  a 
sliop,  house  or  other  structure.  The  prohibition  of  such  a  use  of  the 
property  does  not  come  within  any  of  the  definitions  of  the  police 
power  to  which  our  attention  has  been  called.  While  the  Legislature 
might  prohibit  such  a  structure  as  would  expose  those  using  the 
parks  or  streets  to  danger;  or  prevent  the  exhibits  of  immoral 
advertisements  or  pictures,  or  the  use  of  property  in  a  way  that 
would  endanger  the  health  of  the  community,  it  has  no  power  to"" 
prevent  the  owners  of  private  property  adjacent  to  a  public  park 
from  using  their  property  to  advertise  what  they  or  others  have  to 
sell  so  long  as  the  public  health  or  welfare  is  not  affected ;  and  being 
without  power  to  prohibit,  they  are  without  power  to  require  the 
consent  of  any  public  officer  before  the  property  can  be  used  for 
that  purpose.  If  this  ordinance  were  enforced  no  owner  of  a  house 
conld  place  upon  it  a  notice  that  it  was  for  rent  or  for  sale,  without 
the  consent  of  the  park  board.  ISTo  person  keeping  a  shop  upon 
any  street  adjacent  to  the  park  could  place  his  name  upon  the  front 
of  the  building,  or  an  advertisement  of  the  business  that  he  car- 
ried on,  without  the  consent  of  the  department.  It  seems  to  me 
that  this  is  an  attempt  to  appropriate  private  property  for  public 
use  without  compensation  and  without  due  process  of  law,  and  pro- 
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hibited  by  section  6  of  article  1  of  the  Constitution.  As  was  eaid 
by  Judge  Eabl  in  Matter  of  Jacobs  (98  N.  Y.  98),  "  Property  may 
be  destroyed  or  its  value  may  be  annihilated ;  it  is  owned  and  kept 
for  some  useful  purpose  and  it  has  no  value  unless  it  can  be  used ; 
♦  *  *  and  hence  any  law  which  destroys  it  or  its  value  or  takes 
away  any  of  its  essential  attributes  deprives  the  owner  of  his  prop- 
erty." And  in  People  ex  rd.  Manhattan  Savings  Inst.  v.  Otis  (90 
N.  Y.  48),  Judge  Andrews  says :  "  Depriving  an  owner  of  property  of 
one  of  its  essential  attributes  is  depriving  him  of  his  property  witliin 
the  constitutional  provision."  This  legislation,  in  my  view,  attempts 
to  deprive  the  owner  of  property  of  his  right  to  use  it  to  advertise  liis 
own  or  another  person's  business  and  as  such  takes  from  the  owner 
property  which  cannot  be  taken  without  compensation  or  by  due 
process  of  law.  That  this  legislation  is  not  within  the  police  power 
is  settled  hy  Matter  of  Jacobs  {supra)j  where  Judge  Eakl  says: 
^^  Under  the  mere  guise  of  police  regulations,  personal  rights  and  pri- 
vate property  cannot  be  arbitrarily  invaded."  And  this  is  what  is 
attempted  by  this  legislation. 

The  case  of  City  of  Mochester  v.  West  (164  N.  Y.  510)  is  not  in 
conflict  with  this  view.  All  that  was  held  in  that  case  was  that  the 
Legislature  had  power  to  confer  upon  a  municipal  corporation 
authority  to  regulate  boards  erected  for  the  purpose  of  billposting 
80  far  as  such  legislation  was  necessary  to  the  safety  or  welfare  of 
the  inhabitants  of  the  city  or  persons  passing  along  the  streets ;  and 
that  was  what  the  ordinance  then  before  the  court  was  intended  to 
accomplish.  A  very  different  question  would  have  been  presented 
if  the  ordinance  had  attempted  to  prohibit  the  owners  of  property 
from  displaying  any  advertisements  upon  their  property. 

The  judgment  appealed  from  should  be  reversed  and  the  defend- 
ants discharged. 

Laughlin,  J.,  concurred ;  Van  Brunt,  P.  J.,  concurred  on  last 
ground ;  Patterson  and  Hatch,  J  J.,  dissented. 

Judgment  reversed  and  defendants  discharged. 
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Thb  People  op  thb  State  of  New  Tobk  ex  rel.  James  S. 
Lehmaier,  Appellant^'z;.  Intebubbak  Street  Railway  Company, 
RespondeDt. 

Mandamus  —  not  iwued,  on  the  relatum  of  one  denied  no  right,  to  compel  a  street 
railway  company  to  carry  the  public  for  a  tingle  fare  of>er  aU  its  connecting 
lines. 

A  resident  and  citizen  of  the  State  of  New  York  is  not  entitled  to  a  writ  of  man- 
damus requiring  a  domestic  street  surface  railroad  corporation,  operating  con- 
necting lines  of  street  railway  in  the  city  of  New  York,  to  perform  its  statutory 
obligation  to  carry,  for  a  single  fare,  any  person  desiring  to  make  a  continuous 
trip  over  such  connecting  lines,  where  it  appears  that  such  citizen  has  never  been 
denied  the  right  which  he  seeks  to  enforce,  but  that  the  proceeding  is  instituted 
on  behalf  of  the  public  generally,  and  that,  under  the  lUdlroad  Law,  the  Rail- 
road Commissioners  and  the  Attorney- (General  have  ample  power  to  protect  the 
rights  of  the  public  in  the  event  of  the  refusal  of  the  railroad  corporation  to 
perform  a  duty  incumbent  upon  it. 

Appeal  by  the  relator,  James  S.  Lehmaier,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  9th 
day  of  June,  1903,  denying  his  application  for  a  peremptory  writ  of 
mandamus. 

Edward  B,  Whitney^  for  the  appellant, 

Charles  F,  Brown^  for  the  respondent. 

Ingraham,  J. : 

The  relator  applied  to  the  Special  Term  for  a  mandamus  requir- 
ing the  defendant  to  carry  for  one  single  fare  of  five  cents  any  pas- 
senger desiring  to  make  one  continuous  trip  between  any  point  iipon 
its  Eighth  avenue  line  and  any  point  upon  its  One  Hundred  and 
Twenty-fifth  street  and  Amsterdam  avenue  line,  and  upon  demand, 
and  without  extra  charge,  to  give  to  each  passenger  upon  either  of 
said  lines  paying  one  single  fare  a  transfer  operative  at  the  intersec- 
tion of  said  lines  at  the  corner  of  Eighth  avenue  and  One  Hundred 
and  Twenty-fifth  street,  in  the  borough  of  Manhattan,  entitling  such 
passenger  to  one  continuous  trip  as  aforesaid.  The  court  denied 
that  application  upon  the  ground  that  the  remedies  provided  for 
in  the  statute  which  imposed  this  duty  upon  the  defendant  were 
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legal  remedies  which  afforded  adequate  relief  to  aggrieved  passen- 
gers upon  the  defendant's  road,  and  in  snch  a  ease  resort  to  the 
extraordinary  remedy  of  mandamus  would  not  be  permitted ;  and 
while  a  mandamus  may  be  issued  in  a  proper  case  to  compel  the 
doing  of  a  specific  act,  it  may  not  be  invoked  to  compel  a  general 
course  of  conduct  for  a  long  series  of  continuous  acts. 

The  affidavit  upon  which  the  application  was  made  states  that 
the  relator  is  a  citizen  and  resident  of  the  city  of  New  York ;  thai 
the  defendant  is  a  domestic  corporation,  organized  under  the  pro- 
visions of  section  3  of  the  Stock  Corporation  Law  (Laws  of  1893^ 
chap.  688) ;  that  on  the  8th  day  of  April,  1902,  the  Metropolitan 
Street  Railway  Company,  a  domestic  street  surface  railroad  cor- 
poration, operating  certain  lines  of  street  railway  in  the  city  of  New 
York,  which  includes  a  line  upon  Eighth  avenue  from  Canal  street 
to  the  Harlem  river,  and  a  line  in  One  Hundred  and  Twenty-fifth 
street  and  Manhattan  street,  in  the  city  of  New  York,  the  two  roads 
intersecting  at  the  corner  of  Eighth  avenue  and  One  Hundred  and 
Twenty-fifth  street,  leased  its  railroad,  including  the  Eighth  avenue 
line  and  the  One  Hundred  and  Twenty-fifth  street  line,  to  the 
defendant  corporation  for  the  term  of  999  years,  to  be  used,  main- 
tained and  operated  by  the  said  Interurban  Company,  subject  to  the 
various  burdens,  obligations  and  duties  under  which  they  were  held 
by  the  Metropolitan  Company ;  that  prior  to  said  lease  the  Metro- 
politan Company  operated  these  two  lines  of  railroad,  and  since  the 
said  lease  the  defendant  ^'has  refused  and  does  refuse  to  carry 
passengers  desiring  to  make  one  continuous  trip  between  any  point 
upon  the  One  Hundred  and  Twenty-fifth  street  and  Amsterdam 
avenue  line  and  any  point  on  the  Eighth  avenue  line  for  one  single 
fare,  and  has  refused  and  does  refuse  upon  demand  and  without 
extra  charge  to  give  to  each  passenger  paying  one  single  fare 
a  transfer  entitling  such  passenger  to  such  continuous  trip,  but 
demands  and  collects  two  fares  of  five  cents  each  therefor,  although 
said  lines  of  railroad  intersect  at  the  comer  of  Eighth  avenue  and 
One  Hundred  and  Twenty-fifth  street  in  the  borough  of  Manhattan. 
The  single  fare  charged  upon  all  the  lines  operated  under  said  Inter* 
urban  lease  is  five  cents." 

There  is  no  allegation  that  the  relator  has  applied  for  or  been 
refused  a  continuous  ride  upon  these  two  lines  mentioned  for  a  single 
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fare  ;  nor  is  the  application  to  enforce  any  individual  right  of  the 
relator.  He  seeks  bj  this  proceeding  to  compel  the  defendant  to 
comply  with  an  obligation  imposed  upon  it  by  the  general  law  of 
the  State,  to  afford  certain  specified  facilities  to  all  persons  desiring 
transportation  upon  the  railroads  operated  by  the  defendant.  This 
writ  is  applied  for  under  section  1994  of  the  Code  of  Civil  Proced- 
ure. That  section  provides  that  ^^  a  State  writ  must  be  issued  in 
behalf  of  the  People  of  the  State ;  but  where  it  is  awarded  upon 
the  application  of  a  private  person  it  must  show  that  it  was  issued 
upon  the  relation  of  that  person."  Section  2070  of  the  Code 
provides  that  "  a  peremptory  writ  of  mandamus  may  be  issued,  in 
the  first  instance,  where  the  applicant's  right  to  the  mandamus 
depends  only  upon  questions  of  law,  and  notice  of  the  application 
has  been  given  *  *  *  to  the  corporation  *  *  *  to  which 
*  *  *  it  is  directed.  *  *  *  In  such  a  case,  the  application 
must  be  founded  upon  affidavits,  or  other  written  proofs,  a  copy  of 
which  must  be  served  with  the  notice  or  order  to  show  cause." 

The  right  of  the  People  through  the  Attorney-General  or  the  dis- 
trict attorney  of  the  county  to  make  this  appUcation  is  not 
presented.  To  entitle  the  relator  to  this  relief,  it  must  appear  from 
his  aflSdavit  that,  upon  the  facts  which  are  not  disputed,  he  as  an 
individual  is  entitled  as  a  matter  of  law  to  the  relief  for  which  he 
asks.  The  relator,  so  far  as  appears,  has  been  denied  no  right  to 
which  he  is  entitled.  He  seeks  to  enforce  in  this  proceeding  the 
right  tliat  the  People  have  to  require  the  defendant  to  obey  the  law 
under  which  it  exercises  certain  franchises  in  the  city  of  New  York. 
Whether  or  not  the  defendant  should  comply  with  these  provisions  of 
law  is  generally  a  question  for  the  State  to  determine,  and  not  for 
an  individual,  and  the  statute  which  imposes  this  obligation  provides 
the  method  of  its  enforcement.  By  the  Railroad  Law  (Laws  of  1890, 
chap.  565,  as  amd.)  there  is  constituted  a  Board  of  Railroad  Com- 
missioners, which  is  required  to  examine  railways  and  keep  informed 
as  to  their  condition  and  the  manner  in  which  they  are  operated  for 
the  security  and  accommodation  of  the  public,  and  to  enforce  a 
compliance  with  the  provisions  of  their  charters  (§  157) ;  and  if  in 
the  judgment  of  the  board  it  shall  appear  that  any  railroad  corpora- 
tion has  violated  any  constitutional  provision  or  law,  or  has  neglected 
in  any  respect  to  comply  with  the  terms  of  the  law  by  which  it  was 
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created,  or  has  refused  to  comply  with  the  provisions  of  any  law,  or 
with  any  recommendation  of  the  board,  it  shall  give  notice  thereof 
in  writing  to  the  corporation,  and  if  the  violation,  neglect  or  refusal 
is  continued  after  such  notice,  the  board  may  forthwith  present  the 
matter  to  the  Attorney-General,  who  shall  take  such  proceedings 
thereon  as  may  be  necessary  for  the  protection  of  the  public  inter- 
ests (§  160).  Section  162  (as  amd.  by  Laws  of  1892,  chap.  676),  pro- 
vides that  the  Supreme  Court,  at  Special  Term,  shall  have  power, 
in  its  discretion,  in  all  cases  of  decisions  and  recommendations  of 
the  board  which  are  just  and  reasonable,  to  compel  a  compliance 
therewith  by  mandamus,  subject  to  an  appeal  to  the  General  Term 
(Appellate  Division)  and  to  the  Court  of  Appeals.  Ample  pro- 
vision is  thus  made  for  the  enforcement  of  the  obligations  imposed 
upon  railroad  corporations  by  the  Railroad  Commissioners  and  the 
Attorney-General  on  behalf  of  the  People  of  the  State. 

There  can  be  no  doubt  but  that  the  People  of  the  State  have  the 
right  to  call  corporations  to  account  for  ^  failure  to  exercise  their 
franchises  or  to  comply  with  the  provisions  of  law  which  impose  a 
duty  or  obligation  upon  the  corporation  accepting  a  public  fran- 
chise. This  question  was  examined  in  People  v.  New  York  Cen, 
<&  H.  li.  H,  Ji.  Oo.  (28  Hun,  643),  and  the  opinion  in  that  case 
has  been  recognized  and  followed  by  the  courts  of  this  State,  but  it 
was  the  Attorney-General  representing  the  State  who  instituted 
that  proceeding.  As  was  said  by  the  presiding  justice  in  that  case, 
the  State  "  is  not  bound  to  inquire  whether  some  one  or  more  of  its 
citizens  has  not  thereby  received  a  special  injury  for  which  he  may 
recover  damages  in  his  private  suit.  Such  an  injury  wounds  the  sov- 
ereignty of  the  State,  and  thereby,  in  a  legal  sense,  injures  the  entire 
body  politic.  The  State  in  such  a  case  as  this  has  no  other  adequate 
remedy.  It  may  proceed,  it  is  true,  to  annul  the  corporation,  as 
has  been  held  in  many  cases  where  corporations  had  neglected 
public  duties.  *  *  *  But  that  remedy  is  not  adequate,  for  it 
only  destroys  functions  where  the  public  interests  require  their  con- 
tinued existence  and  enforcement.  It  has,  therefore,  an  election 
which  of  these  remedies  to  pursue.  *  *  *  X3  ndoubtedly  a  sound 
discretion  is  vested  in  its  law  oflBicer  to  decide  whether  the  exigency 
is  such  as  to  call  for  the  use  of  either  remedy,  as  it  is  ultimately  for 
the  court  to  judge  whether  the  elected  remedy  should  be  applied. 
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But  upon  the  question  of  power  and  of  sufficient  legal  injury  to  jus- 
tifj  its  use,  where  the  corporation  neglects  or  refuses  to  exercise  its 
franchises  or  perform  its  duties,  there  seems  to  us  no  reason  to  doubt." 
This  duty  to  enforce  the  performance  by  the  railroad  corpora- 
tions of  the  obligations  imposed  upon  them  having  been  imposed 
upon  the  Railroad  Commissioners  and  the  Attorney-General,  with  a 
discretion  as  to  the  method  and  time  of  the  enforcement  of  such 
obligations,  the  question  is  presented  whether  a  private  individual, 
who  has  been  denied  no  right  to  which  he  is  entitled,  can,  in  the 
name  of  the  People  of  the  State,  ask  the  court  to  enforce  the  law 
applicable  to  railroad  corporations  by  mandamus.  I  know  of  no 
case  in  which  this  court  or  the  Court  of  Appeals  has  determined 
that  a  private  individual  can  thus  usurp  the  powers  vested  in  the 
Attorney-General  and  institute  a  proceeding  in  the  name  of  the 
People  of  the  State,  where  he  alleges  no  private  right  that  has  been 
refused,  and  denied  no  right  to  which  he  was  entitled.  The  case  of 
People  ex  ret.  Case  v.  Collins  (19  Wend.  56)  has  been  cited  to  sup- 
port this  principle.  In  that  case  Judge  Cowen  says :  "  It  is  a  gen- 
eral rule  that  a  relator  must  show  an  interest  or  title  to  interfere. 
If  he  do  not,  it  seems  to  be  an  objection  even  on  error.  *  *  * 
Most  of  the  cases  respect  private  or  corporate  rights.  Courts  or 
officers  or  corporations  are  to  be  put  in  motion  with  a  view  to 
enforce  some  matter  of  private  interest.  In  such  case  the  title  to 
relief  at  the  suit  of  the  relator  must  appear,  and  he  should  present 
himself  as  a  party ;  otherwise,  a  mere  stranger  might  obtain  a  man- 
damus officiously  and  for  purposes  not  at  all  desirable  to  the  real 
party.  *  *  *  In  matter  of  mere  public  right,  however,  it  is 
otherwise ;  here  the  people  are  the  real  party,  as  in  the  other  case 
they  are  the  nominal.  Yet  it  is  well  known  that  they  cannot  act 
except  through  individual  information,  by  their  Attorney-General 
or  some  private  person."  In  that  case  the  question  was  whether 
public  officers  should  open  and  work  a  highway  which  had  been 
laid  out  by  the  Legislature,  and  the  right  to  apply  for  a  mandamus 
was  put  upon  the  ground  that  "  the  wrongful  refusal  of  the  officers 
to  act  is  no  more  the  concern  of  one  citizen  than  another,  like  many 
other  public  offences.  It  is  at  least  the  right,  if  not  the  duty,  of 
every  citizen  to  interfere  and  see  that  a  public  offence  be  properly 
pursued  and  punished,  and  that  a  public  grievance  be  remedied." 
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In  People  ex  rd.  Sherwood  v.  Boa/rd  Ccmvasaers  (129  N.  Y. 
860)  the  distinotion  between  an  application  for  a  mandamns  made 
on  behalf  of  a  private  person  as  relator  and  one  made  on  behalf  of 
the  State  is  considered.  It  is  there  said :  ^^  This  cannot  be  treated 
as  in  any  sense  a  proceeding  on  behalf  of  the  people.  Nor  can  it 
by  amendment  be  turned  into  such  a  proceeding.  A  writ  of  man- 
damus on  behalf  of  the  people  in  their  sovereign  capacity  can  be 
awarded  only  upon  the  application  of  the  Attorney-General,  or 
some  district  attorney,  and  the  indorsement  upon  the  writ  mast 
show  that  it  was  issued  upon  such  application  (Code,  §  1993).  And 
in  such  a  case  the  name  of  no  person  need  appear  as  relator  in  the 
proceeding.  Here  the  writ  was  awarded  upon  the  application  of 
Sherwood,  a  private  person,  and  he  appears  as  relator  (Code,  §  1994). 
In  such  a  case  the  proceeding  is  purely  one  to  enforce  a  civil 
remedy,  and  the  people  are  present  merely  as  a  formal  party,  and 
their  presence  is  due  to  the  survival  of  a  form  which  has  long  since 
ceased  to  have  any  significance  or  utility.  The  real  party  in  inter- 
est is  the  relator  in  such  a  case,  and  if  he  should  die  the  proceeding 
would  abate.  *  *  *  We  need  not,  therefore,  now  determine 
what  this  court  would  do  if  the  mandamus  in  this  proceeding  had 
been  awarded  upon  the  application  of  the  people  through  some 
officer  authorized  to  represent  them."  And  the  court  refused  to 
award  a  mandamus,  upon  the  ground  that  the  relator  as  an  indi- 
vidual had  not  shown  a  right  to  the  relief,  in  the  face  of  a  dissent- 
ing opinion  which  insisted  that  ^^  inasmuch  as  the  people  themselves 
are  the  plaintiffs  in  a  proceeding  by  mandamus,  it  is  not  of  vital 
importance  who  the  relator  should  be,  so  long  as  he  does  not  offi- 
ciously intermeddle  in  a  matter  with  which  he  has  no  concern. 
The  ofiice  which  a  relator  performs  is  merely  the  instituting  a 
])roceeding  in  the  name  of  the  people  and  for  the  general  benefit 
Tlie  rule,  therefore,  as  it  is  sometimes  stated,  that  a  relator  in  a 
writ  of  mandamus  must  show  an  individual  right  to  the  thing  asked, 
must  be  taken  to  apply  to  cases  where  an  individual  interest  is  alone 
involved,  and  not  to  cases  in  which  the  interest  is  common  to  the 
whole  community." 

In  People  v.  Rome,  W.  d&  O.  li.  R.  Co.  (103  N.  Y.  95)  this  distinc- 
tion between  the  writ  applied  for  by  the  Attorney-General  on  behalf 
of  the  People,  which  could  be  issued  only  to  subserve  the  public 
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interests,  and  a  writ  issued  on  tlie  relation  of  a  private  individual  to 
protect  or  enforce  a  private  right,  was  applied.  There  the  court 
say :  "  As  this  writ  was  applied  for  by  the  Attorney-General  on 
behalf  of  the  people,  it  must  be  assumed  that  it  was  issued  only  to 
subserve  a  public  interest  and  to  protect  a  public  right.  If  private 
interests  only  were  involved,  the  application  for  the  writ  by  the 
Attorney-General,  on  behalf  of  the  people,  was  not  proper.  In  that 
<5ase  it  should  have  been  applied  for  by  the  private  parties  interested 
who  should  have  been  relators." 

We  have  not  overlooked  the  cases  to  which  the  learned  counsel 
for  the  relator  calls  our  attention.  He  bases  the  right  of  the  relator 
to  thus  mandamus  upon  "  the  long  settled  rule  in  this  State,  as  in 
the  greater  number  of  other  States,  in  the  Federal  Courts  and  in 
England,  that  to  protect  a  public  right,  any  citizen  may  appear  as 
relator ; "  but  this  public  right  is  the  right  in  the  public  streets  and 
highways  which  was  under  the  control  of  public  oflScers,  and  other 
public  rights  of  that  character.  Such  was  the  case  of  People 
€X  rel.  Pumpycmaky  v.  Keating  (168  K.  Y.  390),  where  the  court 
say :  "  We  agree  with  the  Appellate  Division  that  the  relator  is 
entitled  to  maintain  this  proceeding  as  a  citizen,  he  seeking  to  enforce 
a  right  in  which  the  general  public  is  interested,  to  wit,  that  the 
streets  of  the  city  shall  remain  unobstructed  and  unincumbered." 
This  public  right  is  one  that  exists  in  favor  of  every  individual,  to 
have  certain  public  officers  perform  a  duty  imposed  upon  them  of 
protecting  the  rights  of  the  public ;  and  in  such  a  case,  there  is  no 
doubt  of  the  right  of  any  one  entitled  to  the  use  of  the  streets  to 
Apply  to  compel  the  public  officers  to  perform  the  duty  imposed 
upon  them.  The  obligation  of  a  corporation  to  comply  with  the 
laws  of  the  State  from  which  it  received  its  corporate  franchise  is 
quite  different  from  this  duty  that  is  imposed  upon  public  officers 
for  the  protection  of  the  rights  of  the  public  in  public  streets  and 
avenues.  It  is  the  People  collectively  who  have  granted  the  fran- 
chise or  corporate  existence  that  have  the  right  to  determine  and 
to  enforce  the  obligations  imposed  upon  the  corporation  ;  and  where 
provision  is  made  in  the  statute  creating  the  obligation  for  a  proceed- 
ing to  enforce  it  by  public  officers,  who  are  vested  with  a  discretion 
as  to  the  time  and  method  by  which  it  shall  be  enforced,  it  would 
seem  to  follow  that  the  application  to  enforce  the  provisions  of  the 
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statate  must  be  made  in  the  manner  provided  in  the  statate,  and 
that  an  individual  who  has  no  other  interest  in  the  enforcement  of 
the  statute  except  that  of  one  of  the  People  of  the  State  at  large^ 
has  no  right  to  apply  to  the  court  for  a  mandamus  compelling  the 
corporation  to  perform  the  duties  imposed  upon  it.  To  protect  the 
individual,  section  104  of  the  Railroad  Law  (as  amd.  by  Laws  of 
1892,  chap.  676)  imposed  upon  the  corporation  a  penalty  for  a  vio- 
lation of  his  rights,  and  any  person  who  has  been  refused  a  trans- 
fer is  given  the  right  to  recover  a  penalty,  and  that  right  has  been 
insisted  upon  and  enforced,  as  appears  by  the  affidavit  upon  which 
this  application  was  made.  The  statute,  therefore,  provides  an 
ample  remedy  for  a  violation  of  its  provisions.  It  gives  to  each 
person  injured  by  such  a  violation  a  right  to  recover  a  penalty  of 
fifty  dollars  for  each  refusal  of  the  corporation  to  give  a  continnous 
passage,  and  provides  for  the  enforcement  of  this  obligation  by  the 
Railroad  Commissioners  and  the  Attorney-General.  It  would 
seem  to  follow  that  a  private  individual  has  no  right  to  compel  the 
defendant  by  mandamus  to  issue  these  transfers. 

For  these  reasons,  without  passing  upon  the  other  questions  pre- 
sented, we  think  the  order  appealed  from  should  be  affirmed,  with 
costs. 

Yan  Brunt,  P.  J.,  Patterson,  Hatch  and  Laiighlin,  JJ., 
concurred. 

Order  affirmed,  with  costs. 


William  Murray  and  Others,  Plaintiffs,  v.  Walter  T.  Millee 
and  Others,  Defendants.     (No.  1.) 

Will — a  devise  of  real  property  to  the  treasurer  of  an  uninearporated  reUgious 
association  for  its  benefit  is  invalid  —  the  title  to  the  property  fjests  in  the  testator's 
heirs  at  law  —  chapter  701  of  the  Laws  of  1893  is  not  retroactive. 

The  will  of  James  Frazer,  who  died  June  14,  1876,  gave  to  his  wife  a  life  estate 
in  all  of  his  property,  real  and  personal,  and  then  provided:  "I  give  tbe 
remainder  of  all  of  my  real  estate  and  the  residue  of  my  personal  estate  at  her 
(his  wife's)  death,  to  the  person  who  shall  then  be  known  and  recognized  by  the 
unincorporated  ecclesiastical  body  now  calling  itself  and  known  by  the  style 
of  '  The  Synod  of  the  Reformed  Presbyterian  Church  in  North  America'  as  its 
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treasurer,  in  trust,  to  apply  the  same  to  the  uses  and  for  the  benefit  of  such 
ecclesiastical  body;  and  if  at  the  time  of  the  death  of  my  wife,  there  shall  be 
no  person  known  and  recognized  as  its  treasurer,  then  to  the  person  who  was 
at  the  last  preceding  meeting  of  such  ecclesiastical  body  known  and  recognized 
as  its  presiding  officer,  by  whatever  name  he  may  have  been  known,  upon  the 
same  trust." 

At  the  time  of  the  execution  of  the  will,  in  1862,  there  existed  in  the  State  of 
PeuDsylTania  an  unincorporated  ecclesiastical  body  known  as  "The  Synod  of 
the  Reformed  Presbyterian  Church  in  North  America,"  which  synod  was  the 
supreme  ecclesiastical  court  and  the  highest  governing  body  of  the  church  of 
that  name. 

In  1871,  subsequent  to  the  execution  of  the  will  and  prior  to  the  death  of  the  tes- 
tator, a  corporation  was  formed  under  the  name  of  "  Trustees  of  the  Synod  of 
the  Reformed  Presbyterian  Church  of  North  America,"  for  the  purpose  of  act- 
ing as  the  trustee  and  financial  agent  of  the  synod.  The  act  of  incorporation 
authorized  the  corporation  to  take,  receive  and  hold  all  properties,  "  which 
heretofore  have  been  granted,  bargained,  sold,  assigned,  transferred,  devised, 
bequeathed  or  otherwise  acquired  by  the  Synod  of  the  Reformed  Fresbyterian 
Church  aforesaid,  or  to  any  person  or  persons,  to  their  use  or  in  trust  for  them," 
and  such  property  was  declared  vested  and  established  in  the  corporation  and 
its  successors  forever  according  to  the  original  intent  for  which  such  devises, 
gifts  and  grants  were  respectively  made  or  intended. 

At  the  time  of  the  testator's  death  and  of  the  widow's  death,  which  occurred 
April  5,  1895,  both  the  corporation  and  the  unincorporated  association  existed 
as  separate  bodies.  Each  of  them  had  a  treasurer  and  at  the  time  of  the 
widow's  death  the  treasurer  of  the  unincorporated  association  was  the  person 
who  was  the  treasurer  thereof  at  the  time  of  the  testator's  death. 

Held,  that  the  will  created  in  the  real  estate  a  life  estate  in  the  testator's  widow, 
with  remainder  over  at  her  death,  and  that  the  title  to  such  remainder,  upon 
the  death  of  the  testator,  if  the  devise  was  valid,  vested  absolutely  in  the 
devisee,  and  if  the  devise  was  Invalid  it  vested  in  his  heirs  at  law; 

That  the  beneficiary  of  the  trust  attempted  to  be  created  in  the  remainder  of 
such  residuary  real  estate  was  the  unincorporated  association,  and  that  the 
corporation  could  not,  under  any  legitimate  construction  of  the  will,  be  deemed 
to  be  such  beneficiary; 

That  the  validity  of  the  trust  created  for  the  benefit  of  the  unincorporated  asso- 
ciation was  governed  by  the  law  in  force  at  the  death  of  the  testator,  and  that, 
under  the  law  then  in  force,  the  trust  was  invalid,  and  that  the  title  to  the 
remainder  of  the  residuary  real  estate  vested  in  the  testator's  heirs  at  law  at 
his  death; 

That  chapter  701  of  the  Laws  of  1893  was  inapplicable,  as  it  was  not  competent 
for  the  Legislature,  by  that  statute,  to  take  from  the  testator's  heirs  at  law 
real  property  which  had  previously  vested  in  them. 

SuBBassioN  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 
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Benja/rnin  N,  Cardozo^  for  the  plaintiffs. 

A.  C.  Brown^  for  the  defendants. 

Ikgraham,  J. : 

The  question  submitted  upon  this  controversy  is  as  to  the  title  of 
certain  real  estate  in  the  city  of  New  York,  the  plaintiffs  claiming 
to  be  the  owners  of  the  property,  and  asking  that  it  be  adjudged 
that  they  have  an  estate  in  fee  simple  absolute  and  recover  the  pos- 
session thereof.  The  parties  consent  that  the  court  grant  such  judg- 
ment as  upon  the  facts  agreed  upon  is  proper.  It  is  conceded  that 
prior  to  his  death,  on  the  Hth  of  June,  1876,  one  James  Fraser  was 
seized  and  possessed  of  the  property  in  question ;  that  he  died  June 
14,  1876,  leaving  a  last  will  and  testament,  dated  the  3d  of  Decem- 
ber, 1862,  which  was  admitted  to  probate  on  the  11th  day  of  Janu- 
ary, 1877,  by  the  surrogate  of  the  county  of  New  York,  and  that 
the  testator  left  a  widow,  a  nephew,  Robert  Murray,  and  a  niece, 
Elizabeth  Murray,  his  heirs  at  law;  that  Elizabeth  Murray  died 
intestate  in  the  city  of  New  York  in  the  year  1879,  without  issue 
surviving,  leaving  as  her  sole  heir  at  law  her  brother,  Robert  Mur- 
ray ;  that  Robert  Murray  died  in  the  city  of  New  York  on  the 
15th  day  of  November,  1899,  intestate,  leaving  him  surviving  a 
widow,  the  defendant  Catherine  Murray,  and  four  children  as  his 
heirs  at  law,  who  are  the  plaintiffs  in  this  proceeding.  The  plain- 
tiffs, therefore,  claim  as  the  successors  in  title  of  the  testator's  lieirs 
at  law.  The  will  of  James  Eraser  gave  to  his  wife  a  life  estate  in  all 
of  his  property,  real  and  personal,  and  then  provided :  "  I  give  the 
remainder  of  all  of  my  real  estate  and  the  residue  of  my  personal  estate 
at  her  (his  wife's)  death,  to  the  person  who  shall  then  be  known  and 
recognized  by  the  unincorporated  ecclesiastical  body  now  calling 
itself  and  known  by  the  style  of  *The  Synod  of  the  Reformed 
Presbyterian  Church  in  North  America'  as  its  treasurer,  in  tnist, 
to  apply  the  same  to  the  uses  and  for  the  benefit  of  such  ecclesias- 
tical body ;  and  if  at  the  time  of  the  deatli  of  my  wife,  there  shall 
be  no  person  known  and  recognized  as  its  treasurer,  then  to  the 
person  who  was  at  the  last  preceding  meeting  of  such  ecclesiastical 
body  known  and  recognized  as  its  presiding  officer,  by  whatever 
name  he  may  have  been  known,  upon  the  same  trust."  The  tes- 
tator's widow  died  on  the  5th  of  April,  1895. 
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At  the  time  of  the  execution  of  this  will  there  existed  in  the 
State  of  Pennsylvania  an  unincorporated  ecclesiastical  body  known 
as  "The  Synod  of  the  Reformed  Presbyterian  Church  in  North 
America ;  *  *  *  said  Synod  was  duly  constituted  in  the  year 
1809,  and  has  had  a  continuous  existence  since  that  time.  The 
Reformed  Presbyterian  Church  was  likewise  in  existence  at  that 
time,  and  has  also  had  a  continuous  existence  since  then.  Said 
Church  is  a  definite  body,  having  its  own  distinctive  manuals  of 
doctrine  and  discipline  wherein  the  conditions  of  membership  in 
the  body  are  expressly  exhibited  ; "  it  has  an  enrolled  membership 
and  the  synod  is  composed  of  ministers  and  lay  delegates  who  are 
members  of  the  church ;  all  ordained  ministers  of  the  church  are 
members  of  the  synod,  and  each  congregation  of  the  church  is  rep- 
resented in  the  synod  by  the  delegated  elder  who  is  elected  to  said 
position  by  the  board  of  elders  of  each  congregation ;  that  synod  had, 
at  the  time  of  making  the  said  will  of  said  James  Eraser,  and  con- 
tinuously since  has  had  boards  of  administration  appointed  by  it  to 
carry  on  the  severaj  departments  of  work  of  the  church,  for  which 
boards  the  synod  makes  annual  appropriations  from  funds  received 
by  it  for  ecclesiastical  uses  ;  the  said  synod  is  the  supreme  ecclesi- 
astical court  and  the  highest  governing  body  of  said  church. 

By  an  act  of  the  General  Assembly  of  the  State  of  Pennsylvania, 
approved  on  the  10th  day  of  March,  1871,  subsequent  to  the  execu- 
tion of  the  will,  but  prior  to  the  death  of  the  testator,  the  '*  Trus- 
tees of  the  Synod  of  the  Reformed  Presbyterian  Church  of  North 
America"  was  duly  incorporated.  Since  this  act  of  incorporation 
this  corporation  has  been  a  valid  and  subsisting  corporation  under 
the  laws  of  the  State  of  Pennsylvania,  and,  by  the  consent  of  the 
synod  of  the  said  church,  the  corporation  has  acted  with  reference 
to  the  things  intrusted  to  it  as  the  financial  agent  and  trustee  of  the 
synod,  and  such  corporation  is  a  party  to  this  submission.  The 
defendant  John  T.  Morton  was  at  the  time  of  the  death  of  the  tes- 
tator the  person  known  as  the  treasurer  of  the  body  which  was 
known  as  "  The  Synod  of  the  Reformed  Presbyterian  Church  in 
North  America,"  and  has  ever  since  that  time  been  and  now  is  the 
person  known  and  recognized  as  such  treasurer,  and  he  as  such  treas- 
urer is  also  a  party  to  this  submission.  The  act  of  incorporation 
App.  Div.— Yol.  LXXXV.        27 
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recites  that :  "  Whereas,  the  Synod  of  the  Reformed  Presbyterian 
Church  (Old  School)  of  North  America  have  under  their  control, 
and  subject  to  their  supervision,  a  theological  seminary,  a  board  of 
education,  a  domestic  mission,  a  foreign  mission,  and  may  have  other 
and  additional  educational  and  religious  institutions.  And  whereas, 
the  said  Synod,  by  donations,  bequests  and  otherwise,  are  possessed 
of  notes,  bonds,  moneys  and  other  property,  to  be  used  for  its  various 
benevolent  objects,  and  have  reason  to  expect  further  donations  and 
acquisitions,  to  secure  said  property  and  accumulations,  and  to 
encourage  additions  thereto,  and  the  better  to  enable  them  to  man- 
age, invest,  re-invest  and  dispose  of  such  property  as  they  have 
acquired  or  may  hereafter  become  possessed  of ;  therefore,"  it  was 
enacted  that  David  Gregg  and  others  and  their  successors  in  office, 
duly  elected  or  appointed  in  the  manner  thereafter  specified,  were 
made,  declared  and  constituted  a  body  politic  and  corporate,  in  law 
and  in  fact,  to  have  continuance  forever,  by  the  name  and  style  of 
the  Trustees  of  the  Synod  of  the  Reformed  Presbyterian  Church  of 
North  America.  By  section  2  of  the  act  the  corporation  was 
empowered  to  take,  receive  and  hold  all  manner  of  lands,  tene- 
ments, rents,  annuities,  franchises  and  other  hereditaments,  and  all 
personal  property  '*  which  heretofore  have  been  granted,  bargained, 
sold,  assigned,  transferred,  devised,  bequeathed  or  otherwise  acquired 
by  the  Synod  of  the  Reformed  Presbyterian  Church  aforesaid,  or 
to  any  person  or  persons,  to  their  use  or  in  trust  for  them,"  and 
the  said  lands,  tenements,  etc.,  were  vested  and  established  in  said 
corporation  and  its  successors  forever,  according  to  the  original  use 
and  intent  for  which  such  devises,  gifts  and  grants  were  respec- 
tively made  or  intended ;  and  such  corporation  was  also  authorized 
to  "  purchase,  have,  receive,  take,  hold  and  enjoy  in  fee  simple,  or 
of  lesser  estate  or  estates,  any  lands,  tenements,  rents,  annuities, 
franchises  and  other  hereditaments  and  personal  property,  by  the 
gift,  grant,  bargain,  sale,  alienation,  enfeoflFment,  confirmation  or 
devise  of  any  person  or  persons,  bodies  politic  and  corporate  capsr 
ble  and  able  to  make  the  same."  The  act  further  provided  that 
the  business  of  tlie  said  corporation  should  be  intrusted  to  a  board 
of  trustees  consisting  of  six  members  of  the  Reformed  Presbyterian 
Church  aforesaid,  one-third  of  whom  shall  be  elected  annually  by 
the  said  synod  to  serve  for  three  years.     The  said  corporation  was 
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also  given  power  and  anthoritj  to  manage  and  dispose  of  all  lands^ 
tenements,  hereditaments  ^'  and  other  estate  whatsoever  committed 
to  their  care  in  trust  bj  said  Synod  of  the  Reformed  Presbyteriao 
Church.^'  The  treasurer  of  said  corporation  was  to  be  elected  by 
the  synod  of  the  Reformed  Presbyterian  Church  from  the  members 
of  the  board  of  trustees,  but  the  other  officers  were  to  be  chosen  by 
members  of  the  board  of  trustees  from  among  their  own  number. 

It,  therefore,  appears  that  at  the  time  of  the  death  of  the  testator 
there  was  an  unincorporated  ecclesiastical  body  in  existence  which  had 
been  in  existence  since  1809,  known  as  "  The  Synod  of  the  Reformed 
Presbyterian  Church  in  North  America,"  this  body  being  the  govern- 
ing body  of  the  church  of  the  same  name,  composed  of  the  ministers  or 
clergymen  of  the  church  and  of  one  elder  elected  from  each  congrega- 
tion, and  with  a  treasurer.  There  was  in  existence  at  the  death  of 
the  testator  a  corporation  created  by  the  law  of  the  State  of  Penn- 
sylvania, with  authority  to  receive  all  such  property  as  should  be 
given  to  it,  either  by  the  synod  and  its  treasurer  or  by  others  for 
use  by  the  church,  which  corporation  was  regularly  incorporated, 
with  officers  in  existence  and  acting  under  the  authority  of  the  law 
incorporating  it.  By  the  will  of  the  testator  he  gave  a  life  estate 
in  his  real  property  to  his  wife,  and  devised  the  remainder  of  that 
real  estate  after  the  death  of  his  widow  to  the  person  who  should 
then  be  known  and  recognized  by  the  xmincorporated  ecclesiastical 
association,  the  Synod  of  the  Reformed  Presbyterian  Church  in 
North  America,  as  its  treasurer,  in  trust,  to  apply  the  same  to  the  uses 
and  for  the  benefit  of  such  ecclesiastical  association.  There  can  be,  I 
think,  no  doubt  but  that  this  was  a  vested  remainder  by  which  the 
fee  of  the  real  estate  of  the  testator,  subject  to  the  life  estate  of  the 
wife,  was  intended  to  be  vested  in  the  treasurer  of  this  unincor- 
porated body.  Whatever  may  be  said  as  to  the  bequest  of  the  per- 
sonal property,  it  seems  to  me  that  as  to  the  real  estate  there  can 
be  no  doubt  but  that  the  title  vested  absolutely  in  the  devisee  upon 
the  death  of  the  testator.  No  authority  could  be  implied  from  the 
language  of  this  will  which  would  authorize  the  testator's  wife  to  sell 
or  dispose  of  it,  or  to  do  any  more  than  to  enjoy  the  real  property 
during  her  life.  There  is,  pure  and  simple,  a  life  estate  to  the 
wife,  with  a  remainder  over. 

At  the  death  of  the  lestator  there  were  two  bodies  in  existence, 
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one,  this  ecclesiastical  association,  the  governing  body  of  the  church, 
having  a  treasarer,  and  the  other,  a  corporation  organized  for  the 
purpose  of  acting  as  agent  or  trustee  of  such  property  as  should  be 
vested  in  it  for  the  benefit  of  the  church.  Which  of  these  ecclesias- 
tical bodies  was  the  beneficiary  under  this  will  ?  The  devise  is  in 
form  to  neither,  but  is  to  the  person  who  shall  be  known  and  recog- 
nized by  the  incorporated  ecclesiastical  body  calling  itself  the  Synod 
of  the  Reformed  Presbyterian  Church  in  North  America  as  its 
treasurer.  The  devise,  therefore,  was  to  the  individual  who  at  the 
death  of  the  testator  should  hold  the  position  of  treasurer  of  the 
unincorporated  ecclesiastical  body.  Such  is  the  express  provision 
of  the  will,  and  we  are  not  justified  in  making  a  new  will  for 
the  testator,  giving  the  property  to  a  corporation  not  in  exist- 
ence when  tlie  will  was  executed,  not  named  by  him  in  the  will, 
and  to  whom,  so  far  as  we  know,  the  testator  had  no  intention 
of  devising  his  property.  But  the  devise  was  not  absolute.  It 
was  in  trust,  "  to  apply  the  same  to  the  uses  and  for  the  benefit 
of  such  ecclesiastical  body."  Such  ecclesiastical  body  could  only 
relate  to  the  unincorporated  ecclesiastical  body  "  now  calling  itself 
and  known  by  the  style  of  *  The  Synod  of  the  Reformed  Pres- 
byterian Church  in  North  America,' "  and  the  first  and  crucial 
question  is,  who  was  the  cestui  que  trust  f  To  that,  it  seems  to 
me,  there  can  be  but  one  answer.  It  was  the  unincorporated 
ecclesiastical  body  which  was  then  and  had  been  since  1809  in 
existence  in  the  State  of  Pennsylvania,  known  as  the  Synod  of  the 
Reformed  Presbyterian  Church.  No  individual  church  could  be 
considered  the  beneficiary.  It  was  the  synod  of  the  church,  the 
representative  body  consisting  of  the  ministers  and  delegates  from 
the  various  churches  who  met  to  control  the  policy  and  administer 
the  affairs  of  the  church.  Who  could  enforce  this  trust  if  the 
trustee  had  seen  fit  to  refuse  to  recognize  it  ?  Certainly  nobody, 
unless  it  be  the  synod  of  the  church,  which  was  composed  each  year 
of  different  persons  designated  by  the  various  churches  who  as  min- 
isters and  delegates  compose  that  body.  The  devise  was  to  the 
treasurer  of  that  association  in  trust  for  the  association.  This  cor- 
poration certainly  could  not  have  enforced  the  trust,  or  at  any  time 
compelled  the  devisee  to  account  to  it  for  the  property  devised  to 
him  in  trust.     This  corporation  did  not  in  any  way  stand  in  the 
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place  of  the  unincorporated  ecclesiastical  body  known  as  the  synod 
of  the  church.  It  was  not  the  incorporation  of  a  body  which  had 
theretofore  been  an  unincorporated  association,  vesting  the  corpora- 
tion with  the  powers  theretofore  exercised  by  the  unincorporated 
body,  but  a  distinct  corporation  created  to  act  as  trustee  for  the 
unincorporated  ecclesiastical  body,  and  to  hold  and  apply  as  directed 
by  that  body  such  property  as  should  be  conveyed,  devised  or 
bequeathed  to  it.  It  was  entirely  distinct  from  the  unincorporated 
ecclesiastical  body,  exercising  none  of  its  powers  or  functions,  not 
iu  any  way  taking  its  place  or  doing  the  work  that  the  unincorpo- 
rated had  done.  There  is,  therefore,  in  this  will  no  clause  by  which 
this  corporation  could  be  held  to  be  either  the  devisee  of  this  prop- 
erty or  the  cestui  que  trust  for  whose  benefit  the  property  was 
conveyed  to  the  treasurer  of  the  unincorporated  ecclesiastical  body. 
I  can  see  no  escape  from  the  conclusion  that  this  will  must  be  read 
exactly  as  it  was  written ;  that  the  remainder  in  the  property  was 
devised  to  the  treasurer  of  the  unincorporated  ecclesiastical  body  in 
trust  for  that  unincorporated  association. 

The  next  and  remaining  question  is,  whether  such  a  trust  is  valid 
under  the  laws  of  the  State  of  New  York  ?  To  that  question,  it 
seems  to  me,  there  can  be  but  one  answer.  That  a  devise  or 
bequest  directly  to  the  unincorporated  ecclesiastical  body  would  be 
void  is  settled  by  a  long  line  of  decisions  which  are  not  now  dis- 
puted ( White  V.  jB(ywardy  46  JN".  Y.  144 ;  Owens  v.  Missionary 
Society  of  M.  E.  Churchy  14  id.  380 ;  Downing  v.  MarshaU^  23  id. 
366  ;  FairchUd  v.  Edson^  154  id.  199);  and  it  was  also  settled  by 
controlling  authorities  that  a  bequest  to  a  trustee  in  trust  for  such  ai^ 
unincorporated  body  is  equally  void.  {Levy  v.  Levy^  33  N.  Y.  107  j 
Cottman  v.  Grace,  112  id.  299 ;  TUdm  v.  Green,  130  id.  29 ;  Fair^ 
child  V.  Edson,  supra  ;  Adams  v.  Perry,  43  N.  Y.  487.)  It  is  quite 
unnecessary  for  us  to  consider  the  reasons  for  this  rule  of  law, 
which  had  become  settled  by  a  long  line  of  adjudications.  It  is 
sufficient  to  say  that  such  is  the  universal  rule  that  has  been  applied 
in  this  State  for  many  years,  and,  except  as  modified  by  statute 
passed  after  this  devise  in  question  took  effect,  is  of  universal  appli- 
cation.    {AUen  V.  Stevens,  161  N.  Y.  122.) 

It  is  contended  by  the  learned  counsel  for  the  defendants  that 
this  devise  was  a  future  gift  which  did  not  vest  or  take  efiect  pntil 
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the  intermediate  life  estate  of  the  widow  was  extingaished  by  her 
death ;  that  meantime,  by  operation  of  law,  the  legal  title  to  Eraser's 
estate  vested  in  his  heirs,  subject  to  the  widow's  life  estate,  and  sub- 
ject to  being  divested  on  her  death  and  vested  in  the  individual 
who  should  then,  as  the  will  provided,  be  the  treasurer  of  the  synod 
or  its  last  presiding  officer.  We  think  that  this  construction  of  the 
will  cannot  be  sustained ;  that  the  devise  of  the  remainder  vested 
immediately  upon  the  death  of  the  testator,  and  its  validity  must  be 
judged  by  the  power  of  the  devisee  to  take  at  that  time.  But,  if 
this  construction  was  possible,  it  would  not  validate  the  title  of  the 
defendants.  In  the  first  place,  there  is  no  power  of  sale,  either 
express  or  implied,  given  to  the  devisee  in  trust.  The  real  estate 
is  devised  to  him  ^'  in  trust  to  apply  the  same  to  the  uses  and  for 
the  benefit  of  such  ecclesiastical  body."  There  was  no  direction  to 
sell  the  property,  and  no  provision  from  which  a  power  of  sale 
could  bo  implied,  and,  consequently,  no  equitable  conversion.  The 
trust  was  not  a  valid  trust  under  section  55  of  the  Statute  of  Uses 
and  Trusts  (1  R.  S.  728,  §  55,  as  amd.  by  Laws  of  1830,  chap.  320, 
§  10).  Nor  was  the  duration  of  the  trust  in  any  way  limited  upon 
lives  in  being  at  the  death  of  the  testator.  The  trust  was  created 
by  the  will,  and  its  validity  mnst  be  determined  by  the  law  in  force 
at  the  death  of  the  testator.  Whether  the  estate  then  vested  in  the 
devisee  or  not  is  entirely  immaterial  in  determining  the  validity  of 
the  trust.  Nor  is  the  provision  upon  which  the  title  of  the  defend- 
ants rests  a  simple  direction  to  executors  or  trustees  to  pay  or  divide, 
at  a  future  time,  the  trust  estate  in  their  hands.  The  devise  is,  "  I 
give  the  remainder  of  all  of  my  real  estate  and  the  residue  of  my  per- 
sonal estate,  at  her  death,  to  the  person,"  etc.  Here  is  a  present  gift 
of  the  remainder  of  the  real  estate,  and  the  devisee  is  to  take  it  in  trust 
for  tlie  benefit  of  an  unincorporated  ecclesiastical  body.  The  cases 
of  Warner  v.  Durant  (76  N.  Y.  133)  and  Clark  v.  Cammann  (160  id. 
316)  are  not  applicable.  It  was  not  the  proceeds  of  the  property  that 
were  to  be  applied  to  the  uses  of  the  ecclesiastical  body,  but  the  prop- 
erty itself.  Nor  is  there  any  contingency  upon  which  the  devise  was 
to  take  effect.  The  devise  was  absolute,  the  possession  of  the  property 
devised  being  postponed  only  until  the  death  of  the  testator's  wife. 
Nor  was  there  any  clause  which  indicated  an  intention  of  the  tes- 
tator that  the  property  should  be  held  by  the  trustees  for  the  use  of 
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anj  person  or  corporation  thereafter  to  come  into  being,  as  in  Bur* 
rill  V.  JBoardman  (43  N.  Y.  254)  and  other  cases  which  have  fol- 
lowed that  case.  Nor  do  we  think  that  chapter  701  of  the  Laws  of 
1893  is  at  all  applicable. 

The  testator  died  long  before  the  passage  of  that  act.  The 
devise  was  either  valid  or  invalid  at  the  death  of  the  testator.  If 
valid,  the  remainder  vested  in  the  devisee ;  if  invalid,  it  vested  in 
the  heirs  at  law  of  the  testator,  and  subsequent  acts  of  the  Legisla- 
ture could  not  take  from  the  testator's  heirs  at  law  the  real  property 
that  had  vested  in  them  and  vest  it  in  anotiier,  nor  does  the  act 
in  terms  affect  a  devise  which  had  gone  into  effect  before  its  pas- 
sage. In  Dammert  v.  Oabiyni  (140  N.  Y.  30)  it  was  held  that  the 
act  would  not  affect  property  that  had  vested  prior  to  its  passage, 
and  that  remainder  vested  either  in  the  devisee  or  in  the  heir  at  law 
of  the  testator  upon  the  death  of  the  testator. 

It  follows,  therefore,  that  there  must  be  judgment  for  the  plains- 
tiffs  as  prayed  for,  with  costs. 

Van  Bbtjnt,  P.  J.,  O'Brien  and  McLaughlin,  JJ.,  concurred. 

Hatch,  J. : 

I  concur  with  Mr.  Justice  Ingraham  in  his  opinion  in  this  case 
so  far  as  it  relates  to  the  existence  of  the  unincorporated  association 
and  its  incapacity  to  take  under  the  terms  of  the  will.  It  still  con- 
tinued in  existence  and  the  corporation  defendant  represented  it 
only  as  trustee  of  its  property ;  but  the  will  in  the  present  case  did 
not  make  the  gift  to  such  trustee  for  it  or  to  it  as  a  corporation. 
In  no  view,  therefore,  can  the  corporation  be  treated  as  taking 
anything  by  the  terms  of  the  will.  This  view  renders  it  unneces- 
sary to  express  any  opinion  as  to  whether  the  gift  under  the  terms 
of  the  will  was  present  or  future,  as  in  either  event  the  devise  and 
bequest  to  the  trustee  for  the  unincorporated  association  is  void. 

The  judgment,  should,  therefore,  pass  for  the  plaintiffs. 

Judgment  ordered  for  plaintiffs,  with  costs. 
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Archibald  A.  Hutchinson  and  Victor  K.  McElheny,  Jr.,  on 
Behalf  of  Themselves  and  all  Other  Stockholders  of  the  Ameki- 
can  Malting  Company  Similarly  Situated,  Appellants^  v,  Charles 
A.  Stabler,  Respondent,  Impleaded  with  Ambrican  Maltino 
Company,  Defendant. 

Corporation  —  liability  of  a  director  of  a  foreign  corporation,  in  an  action  brought 
in  the  State  of  New  York,  under  eection  60  of  tfie  Stock  Corporation  Laic,  because 
of  ditidends  paid  out  of  the  capital  of  the  cofporatiofi, 

A  stockholder  of  a  New  Jersey  corporation,  which  transacts  business  in  the 
State  of  New  York  (having  obtained  a  certificate  from  the  Secretary  of  State 
authorizing  it  so  to  do),  may,  under  section  GO  of  the  Stock  Corporation  Law 
(Laws  of  1892,  chap.  688,  added  by  Laws  of  1897,  chap.  384),  maintain,  in  the 
State  of  New  York,  an  action  on  behalf  of  himself  and  all  other  stockholdeis 
of  the  corporation  similarly  situated,  to  compel  a  director  of  the  corporatioD, 
who  participated  in  declaring  dividends  on  the  stock  of  the  corporation  out  of 
the  capital  thereof,  in  violation  of  section  30  of  the  General  Corporation  Law 
of  the  StAte  of  New  Jersey,  which  is  similar  to  section  28  of  the  Stock  Corpo- 
ration Law  of  the  State  of  New  York,  to  restore  to  the  corporation  the  amount 
of  the  dividends  thus  unlawfully  declared  and  paid,  where  it  appears  that  the 
corporation  has  refused  to  bring  such  an  action. 

QucBj'c,  whether  independent  of  the  provisions  of  section  60  of  the  Stock  Cor- 
poration Law,  the  courts  of  the  State  of  New  York  would  entertain  the 
action. 

Senible  (per  Inoraham  and  MgLauohlik,  JJ.),  that  the  courts  of  the  State  of 
New  York  will  not  entertain  an  action  to  enforce  a  liability  imposed  by  a 
statute  of  another  State,  if  the  liability  thus  imposed  is  penal,  or,  even  though 
it  is  not  penal,  if  the  liability  thereby  imposed  is  not  contractual  In  its  nature  or 
founded  upon  the  principles  of  the  common  law. 

Appeal  by  the  plaintiffs,  Archibald  A.  Hutchinson  and  another, 
on  behalf  of  themselves  and  all  other  stockholders  of  the  American 
Malting  Company  similarly  situated,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  Charles  A.  Stadler, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  tlie 
31st  day  of  December,  1902,  dismissing  the  complaint  on  the  open- 
ing of  counsel. 

John  A.  GarveTy  for  the  appellants. 

ThoiiiOB  Thacher^  for  the  respondent. 
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IXORAHAM,  J.  : 

There  are  two  causeu  of  action  set  np  in  the  complaint,  the  first 
to  require  the  defendant  Stadler,  a  director  of  the  defendant  cor- 
poration, to  account  for  and  pay  to  the  defendant  corporation  certain 
dividends  amounting  to  $1,S55,350,  made  and  paid  out  of  tiie  capi- 
tal stock  of  the  said  company,  and  the  second  to  require  the  defend- 
ant Stadler  to  account  for  and  pay  to  the  said  corporation  $650,000 
damages  sustained  by  the  defendant  corporation  by  certain  alleged 
illegal,  negligent,  fraudulent  and  careless  management  of  the  prop- 
erty and  affairs  of  the  defendant  corporation  by  its  directors.  The 
defendant  Stadler  answered,  and  the  case  was  brought  on  for  trial 
at  the  Special  Term.  After  counsel  for  the  plaintiffs  had  opened 
the  case  the  defendant  moved  to  dismiss  the  complaint  with  respect 
to  each  of  the  causes  of  action  stated,  on  the  ground  that  the  facts 
stated  were  not  sufficient  to  constitute  a  cause  of  action,  and  also 
upon  the  ground  that  the  facts  stated  in  the  complaint,  as  limited  by 
the  opening,  did  not  justify  a  judgment  against  the  defendant. 
This  motion  was  granted  and  the  complaint  dismissed. 

An  examination  of  the  opening  of  counsel  for  the  plaintiffs  fails  to 
show  that  there  was  any  statement  which  at  all  limited  the  allega- 
tions of  the  complaint.  In  the  case  of  Hoffman  House  v.  Foote 
(172  N.  Y.  348)  it  was  held  that  a  judgment  dismissing  a  complaint 
upon  the  pleadings  and  opening  cannot  be  sustained  without  adopt- 
ing one  of  three  positions  incumbent  upon  the  defendant  to  clearly 
establish :  Firatj  that  the  complaint  does  not  state  a  cause  of  action ; 
secoTidj  that  a  cause  of  action  well  stated  is  conclusively  defeated  by 
something  interposed  by  way  of  defense  and  clearly  admitted  as  a 
fact,  or,  thirdy  that  the  counsel  for  the  plaintiff  in  his  opening 
address  by  some  admission  or  statement  of  facts  so  completely  ruined 
his  case  that  the  court  was  justified  in  granting  a  nonsuit ;  that  tlie 
practice  of  disposing  of  cases  upon  the  opening  of  the  counsel  can- 
not be  resorted  to  unless  the  counsel  stating  the  case  deliberately 
and  intentionally  states  or  admits  some  fact  that,  in  any  view  of  the 
case,  is  fatal  to  the  maintenance  of  the  action. 

We  are  first  brought  to  a  consideration  of  the  complaint  as  if 
the  question  were  presented  upon  a  demurrer  to  each  of  the  causes 
of  action  on  the  ground  that  the  complaint  failed  to  state  a  cause  of 
action.     The  plaintiffs  sue  on  their  own  behalf  and  on  behalf  of  all 
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the  other  stockholders  of  American  Malting  Company  similarly 
situated.  The  complaint  alleged  that  the  American  Malting  Com- 
pany iff  a  stock  corporation,  organized  under  the  laws  of  the  State 
of  New  Jersey,  the  plaintiffs  being  owners  of  shares  of  the  common 
stock  of  said  corporation ;  that  the  General  Corporation  Law  of  the 
State  of  New  Jersey  (Laws  of  N.  J.  of  1896,  chap.  185,  §  30)  pro- 
vides that  ^*  no  corporation  shall  make  dividends  except  from  the 
surplus  or  net  profits  arising  from  its  business,  nor  divide,  with- 
draw, or  in  any  way  pay  to  the  stockholders,  or  any  of  them, 
any  part  of  its  capital  stock,  or  reduce  its  capital  stock,  except 
according  to  this  act,  and  in  case  of  any  violation  of  the  provisions 
of  this  section,  the  directors  under  whose  administration  the  same 
may  happen  shall  be  jointly  and  severally  liable,  at  any  time 
within  six  years  after  paying  such  dividend,  to  the  corporation 
*  *  *  to  the  full  amount  of  the  dividend  made  or  capital  stock 
so  divided,  withdrawn,  paid  out  or  reduced,  with  interest  on  the  same 
from  the  time  such  liability  accrued ; "  that  the  defendant  corpora- 
tion complied  with  the  provisions  of  the  Grcneral  Corporation  Law 
of  the  State  of  New  York  (Laws  of  1892,  chap.  687,  §§  15,  16,  as 
amd.  by  Laws  of  1895,  chap.  672)  to  enable  it  to  do  business  in  this 
State,  and  received  from  the  Secretary  of  State  of  New  York  a  cer- 
tificate to  that  effect,  and  in  pursuance  of  such  certificate  has  trans- 
acted business  continuously  in  this  State,  and  has  its  main  business 
oflSce  in  the  city  of  New  York ;  that  a  large  portion  of  its  property 
has  been  and  still  is  in  the  State  of  New  York,  its  board  of  directors 
having  held  and  still  holding  their  meetings  in  the  city  of  New 
York,  and  that  its  business  generally  is  carried  on,  transacted  and 
conducted  from  its  office  in  the  city  of  New  York,  and  the  acta  and 
business  transactions  and  management  of  said  company  by  said  board 
of  directors  thereafter  in  the  complaint  set  forth  were  done  and  liad 
and  carried  on  in  this  State ;  that  the  defendant  Stadler  had  been  a 
director  of  the  corporation  from  the  time  of  its  incorporation,  on 
October  1, 1897,  until  the  commencement  of  the  action,  and  as  such 
director  took  part  in  the  administration  of  all  the  affairs  of  tlie 
said  corporation  and  aided  in,  consented  to,  voted  for  and  ratified  the 
acts  of  the  board  of  directors  of  said  company  referred  to  in  the 
complaint ;  that  the  said  corporation,  while  the  defendant  Stadler 
was  a  director  thereof,  from  October  1,  1897,  to  November  9, 1899, 
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voted  for,  made,  declared  and  paid  quarterly  dividends  at  the  rate 
•of  one   and  three-quarters  per  cent  per  quarter  on  the  preferred 
£tock    outstanding  of   the   company,  and   that  the    dividends    so 
made,  declared  and  paid  amounted  in  all  to  the  sum  of  $1,855,350 ; 
that  the  defendant  Stadler  was  present  when  the  said  dividends 
were  made,  and  consented  thereto,  and  voted  for,  authorized  and 
ratified  the  making  and  payment  of  all  of  said  dividends,  and  that 
-during  the  period  for  which  said  dividends  were  made,  voted  and 
paid,  the  defendant  corporation  did  not  make  any  surplus  or  net 
profits  in  its  business,  and  had  no  surplus  or  net  profits  arising  there- 
from, and  the  said  directors  and  corporation  in  so  making,  declaring 
«nd  paying  said  dividends  on  said  preferred  stock  did  fraudulently, 
willfully,  negligently,  illegally  and  contrary  to  the  said  laws  and 
statutes  of  the  State  of  New  Jersey,  and  sections  23  and  60  of  the 
Stock  Corporation  Law  of  the  State  of  New  York  in  such  case 
made  and  provided,  make,  declare  and  pay  said  dividends,  and,  con- 
trary to  the  laws  and  statutes  of  the  State  of  New  Jersey  and  of 
this  State  divide,  withdraw,  reduce  and  pay  to  the  preferred  stock- 
holders of  said  corporation  the  capital  stock  of  said  corporation  to 
the  extent  of  such  dividends ;  that  before  the  commencement  of  this 
action   the  plaintiffs,  being  stockholders  of  the  said  corporation, 
demanded  of  the  board  of  directors  of  the  defendant  corporation 
that  such  board  take  and  institute  on  behalf  of  the  defendant  cor- 
poration legal  proceedings  against  the  directors  under  whose  admin- 
istration said  illegal  and  unlawf  al  dividends  were  so  made,  declared 
and  paid  and  happened,  and  who  participated  in  making,  declaring 
and  paying  said  illegal  dividends,  and  under  whose  administration 
said  illegal  withdrawal,  reduction,  division  and  paying  to  the  pre- 
ferred stockholders  of  the  capital  stock  of  the  said  corporation  was 
made,  to  recover  back  from  the  said  directors  the  full  amount  of 
said  dividends  which  were  declared  and  paid,  not  out  of  the  surplus 
profits  or  net  profits,  but  out  of  the  capital  stock  of  the  said  com- 
pany ;  and  that  the  directors  of  the  said  company,  and  the  said 
defendant  company,  before   the   commencement  of  this    action, 
refused  and  neglected  and  still  refuse  and  neglect  to  bring  the  said 
legal  proceedings ;  and  further  alleges  that  a  majority  of  the  direct- 
ore  in  office  at  the  time  of  the  commencement  of  this  action  were 
directors  of  the  company  who  participated  in  declaring  and  paying 
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such  illegal  dividends,  and  are,  therefore,  liable  to  account  to  tho 
company  for  the  dividends  thus  illegally  paid  by  them,  and  the 
board  of  directors  of  the  defendant  corporation  and  the  said  corpora- 
tion were  at  the  time  of  the  commencement  of  the  action  in  control 
of  the  said  corporation ;  that  the  plaintiffs  have  at  all  times  been^ 
and  now  are,  ready  and  willing  and  each  for  himself  offers  to  pay 
back  to  the  corporation  all  dividends  or  portions  thereof  which  were 
received  by  them  on  any  preferred  stock  of  said  company  at  any 
time  held  by  them,  and  that  the  plaintiffs  are  ready  and  willing  and 
offer  to  do  any  and  all  acts  and  perform  all  obligations  which  to  tho 
court  may  seem  just  and  equitable  in  the  premises. 

In  considering  this  cause  of  action,  it  must  be  apparent,  I  think, 
that  the  sole  question  presented  is  whether  the  courts  of  this  State 
will  enforce  such  a  liability  against  the  directors  of  a  corporation 
organized  under  the  laws  of  a  foreign  State  where  the  corporation 
itself  does  business  in  this  State  and  the  alleged  illegal  acts  were 
performed  here  and  the  illegal  dividends  declared  and  paid  here. 
In  discussing  this  question  we  must  keep  clearly  in  mind  that  the 
action  is  brought  upon  a  cause  of  action  vested  in  the  corporation  and 
to  enforce  a  claim  of  the  corporation  against  one  of  its  directors. 
There  is  no  allegation  that  would  give  to  the  plaintiffs  a  cause  of 
action  against  the  directors,  it  not  being  alleged  that  the  acts  com- 
plained of  have  caused  any  injury  to  the  plaintiffs,  or  depreciated 
the  value  of  the  stock  held  by  them,  nor  do  the  plaintiffs  ask  for  any 
judgment  in  their  favor.  The  court  is  asked  to  enforce  a  demand 
in  favor  of  tho  defendant  corporation,  by  requiring  the  defendant 
Stadler  to  account  to  and  pay  to  the  defendant  corporation  the 
amount  of  these  dividends  declared  in  violation  of  the  laws  of  the 
State  of  New  Jersey,  under  which  the  corporation  was  incorporated. 

Upon  these  allegations  of  the  complaint,  would  the  individual 
defendant  be  liable  to  the  corporation  if  it  were  the  plaintiff  seek- 
ing to  enforce  in  the  courts  of  this  State  the  liability  imposed  upon 
the  directors  by  the  provisions  of  the  law  of  the  State  of  New  Jer- 
sey or  by  the  laws  of  this  State  ?  I  do  not  understand  that,  where 
a  corporation  is  under  the  control  of  directors  who  are  liable  to  it 
for  the  payment  of  a  sum  of  money,  and  a  stockholder  requests 
the  corporation  or  its  directors  to  institute  an  action  to  enforce  that 
liability,  which  request  is  refused,  the  court  should  refuse  to  enforce 
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the  cause  of  action  which  exists  against  the  directors  of  the  corpora- 
tion because  its  enforcement  woald  be  a  hardship  upon  the  directors 
who  have  thns  become  liable  to  the  corporation,  or  would  give  an 
advantage  to  the  stockholders  which  would  be  in  excess  of  that  to 
which  they  would  have  been  entitled  had  the  directors  of  the  cor- 
poration complied  with  the  law  of  the  State  from  which  it  had 
received  its  charter.  The  plaintiffs  bring  their  action,  representing 
all  of  the  common  stockholders  of  the  corporation.  The  result  of  a 
successful  prosecution  of  this  cause  of  action  in  favor  of  the  corpora- 
tion would  undoubtedly  tend  to  enhance  the  value  of  the  plaintiffs' 
stock  and  largely  increase  the  assets  of  the  corporation  of  which  the 
plaintiffs  are  stockholders.  If  the  corporation  should  recover  from 
its  directors  the  amount  of  dividends  thus  illegally  paid,  the  common 
stockholders  would  undoubtedly  be  in  a  better  position  than  if  the  cor- 
poration had  refrained  from  paying  these  dividends  to  the  preferred 
stockholders.  But  in  considering  the  right  of  the  corporation  to 
enforce  a  cause  of  action  against  a  director  who  has  rendered  him- 
self liable  to  it  by  reason  of  an  illegal  disposition  of  its  capital,  it  is 
no  answer  to  such  a  claim  by  the  corporation  that  the  enforcement  of 
this  liability  would  be  an  advantage  to  the  stockholders  over  and 
above  what  they  would  have  been  entitled  to  had  the  directors 
complied  with  the  law.  I  think  we  are  bound  to  consider  the 
sufficiency  of  the  complaint  as  based  solely  upon  the  right  of  the 
corporation  to  enforce  this  liability  imposed  upon  its  directors  by 
the  statutes  of  the  State  of  New  Jereey  and  of  this  State. 

The  provision  of  the  General  Corporation  Law  of  the  State  of 
New  Jersey  set  forth  in  the  complaint  is  alleged  to  be  a  part  of  the 
law  under  which  the  defendant  corporation  was  incorporated.  It 
first  prohibits  a  corporation  from  making  a  dividend,  except  from 
the  surplus  or  net  profits  arising  from  its  business,  and  further  pro- 
hibits the  corporation  from  dividing,  withdrawing  or  in  any  way 
paying  to  the  stockholders,  or  any  of  them,  any  part  of  its  capital 
stock,  except  in  accordance  with  the  provisions  of  the  act.  It  then 
provides  that  the  directors,  under  whose  administration  the  same 
may  happen,  shall  be  jointly  and  severally  liable  to  the  coi-poration 
to  the  full  amount  of  the  dividends  made  or  capital  stock  so  divided, 
withdrawn,  paid  out  or  reduced. 

There  are  two  aspects  in  which  it  is  claimed  that  this  action  can 
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be  maintained.  The  first  is  that  the  courts  of  this  State  will  enforce 
a  liability  imposed  upon  the  individual  defendant  by  the  New  Jersey 
statute,  to  which  attention  has  been  called.  It  is,  of  course,  settled 
that  the  courts  of  one  State  will  not  enforce  the  penal  laws  of  other 
States,  or  allow  a  recovery  for  a  penalty  imposed  upon  a  corporation 
or  its  officers  by  the  State  in  which  the  corporation  was  incorporated. 
That  the  obligation  imposed  by  this  statute  of  the  State  of  New 
Jersey  is  not  penal  has  been  decided  by  the  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey  in  the  case  of  Appleton  v. 
American  Malting  Co.  (54  Atl.  Rep.  454,  466).  The  court  there 
says :  "  In  our  opinion  the  liability  imposed  by  the  statute  is  not  penal 
in  its  character.  Its  sole  purpose  is  not  to  punish,  but  to  provide  for 
the  making  of  compensation  by  wrongdoers  for  the  injury  sustained 
by  their  wrongful  act."  This  is  in  line  with  the  views  that  have 
been  adopted  in  this  State  in  construing  provisions  of  a  similar  cliar- 
acter.  {Dykman  v.  Keeney^  10  App.  Div.  610 ;  S.  C,  16  id.  131 ; 
affd.  on  opinion  below,  160  N.  Y.  677.)  But  even  though  tlie  lia- 
bility imposed  by  the  statute  is  not  penal  in  its  character,  it  is  set- 
tled in  this  State  that  unless  the  liability  sought  to  be  enforced  has 
for  its  foundation  the  principles  of  common  law  or  is  contractual  it 
will  not  be  enforced.  In  BamJc  of  China,  etc.,  v.  Morse  (168  N.  Y. 
458)  it  is  said  :  '^  This  court  has  held  that  where  a  liability  sought  to 
be  enforced  in  our  State  courts  has  for  its  foundation  the  principles  of 
common  law  and  is  contractual,  it  will  be  enforced  upon  grounds  of 
State  comity.  *  *  *  But  we  have  never  held  that  such  a  lia- 
bility will  be  enforced  unless  it  exists  under  the  principles  of  com- 
mon law  or  under  a  contract  which  ought  to  be  enforced."  In 
MarahaU  v.  Sherman  (148  N.  Y.  9)  it  was  held  that  ***the  liability 
of  a  stockliolder  in  a  corporation  of  another  State  for  the  debts  of 
the  corporation,  in  case  of  its  insolvency,  created  by  the  statutes 
of  such  State,  while  not  penal  in  its  nature,  is  not  a  liability  arising 
upon  contract  in  the  general  sense ;  and,  it  seem^,  that  an  action  to 
enforce  such  liability  in  this  State  is  not  maintainable  upon  the 
theory  that  the  liability  is  contractual  and  primary." 

In  the  absence  of  a  statutory  prohibition,  I  know  of  no  principle 
that  would  make  the  director  of  a  corporation  liable  to  the  corpora- 
tion for  a  distribution  as  dividends  to  the  stockholders  of  the  capital 
of  the  corporation,  so  long  as  the  payment  of  such  dividends  does 


Digitized  byCjOOQlC 


HUTCHINSON  v.  STABLER.  431 

App.  Diy.]  FiRBT  Depabtment,  July  Term,  1908. 

not  impair  the  power  of  the  corporation  to  discharge  its  indebted-  "^ 
ness.     The  capital  of  a  corporation  belongs  to  its  stockholders  after 
its  indebtedness  is  paid.     While  the  legal  title  to  the  property  vests 
in  the  corporation,  the  stockholders  are  the  beneficial  owners  of  the 
capital,  whether  more  or  less  than  its  authorized  capital  stock  after 
provision  is  made  for  the  payment  of  its  debts;  and  in  the  absence 
of  a  statutory  prohibition^  distribution  of  a  portion  of  the  capital 
of  the  corporation  to  the  stockholders  according  to  their  respective 
interests,  where  each  stockholder  received  his  proportionate  share  of 
the  total  amount  distributed,  would  not  give  to  the  corporation  a 
cause  of  action  to  compel  the  director  to  repay  into  the  treasury  of 
the  corporation  the  amount  of  money  thus  distributed.     A  different 
question  is  presented  where  the  directors  have  appropriated  the 
money  themselves,  or  where  by  malfeasance  or  negligence  they 
have  wasted  the  property  of  the  corporation.    But  a  mere  distri- 
bution of  the  property  of  the  corporation  among  its  stockholders 
would  not,  at  common  law,  be  such  a  waste  or  misappropriation 
of  its  property  as  would  justify  the  corporation  in  maintaining  a 
cause  of  action  against  the  directors  for  the  amount  thus  distributed. 
Take  the  case  of  a  corporation  whose  directors  have  distributed  a 
portion  of  its  property  among  its  stockholders  as  dividends  upon 
their  stock;   and  subsequently,  upon   the  corporation   being  dis- 
solved, there  being  still  suflBcient  to  provide  for  the  indebtedness, 
tlie  receiver  seeks  to  enforce  against  the  directors  this  liability  to 
recover  from  them  the  amount  of  the  dividend  paid  from  the  capital 
of  the  corporation.     There  the  stockholders  have  already  received  a 
portion  of  the  capital  of  the  corporation  to  which  they  were  entitled. 
The  principles  of  equity  would  not  require  that  the  directors  should 
repay  to  the  receiver  the  sum  of  money  that  had  been  already  paid 
by  the  corporation  to  its  stockholders,  so  that  the  stockholders  will 
receive,  in  addition  to  what  they  were  entitled  to  as  the  property  of 
the  corporation,  this  additional  sum  which  the  directors  have  been 
compelled  to  pay  and  to  which   they   were   neither   legally   nor 
equitably  entitled.     I  do  not  see,  therefore,  how  this  liability  of  the 
fUrectore  to  repay  to  a  corporation  an  amount  of  its  capital  stock 
that  the  corporation  has  already  paid  in  dividends  to  its  stockholders 
can  be  said  to  rest  upon  principles  of  common  law.     A  receiver 
representing  creditors  of  a  corporation,  whose  directors  have  taken 
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a  portion  of  its  assets  which  they  were  bound  to  apply  to  the  pay- 
ment of  its  debts  and  applied  it  for  the  purpose  of  distribution 
among  the  shareholders,  might  occupy  a  different  position;  but 
assuming  the  relation  that  exists  between  the  corporation  and  the 
directors  to  be  that  of  cestui  que  trust  and  trustee,  the  trustee  is 
certainly  not  responsible  to  the  cestui  que  trnist  for  property  paid 
by  the  trustee  to  the  cesl/ui  que  trust  and  to  which  the  cestui  que 
trust  is  entitled. 

Nor  is  this  obligation  of  the  directors  contractual  in  its  nature. 
There  is  no  contract  between  the  corporation  and  its  directors  that 
they  will  not  divide  any  of  the  corporate  property  among  the  stock- 
holders. In  considering  a  similar  provision  in  the  Revised  Statutes 
of  this  State,  it  was  held  by  the  Court  of  Appeals  in  WiUiams  v. 
Western  Union  Tel.  Co.  (93  N.  Y.  162)  that  these  provisions  were 
intended  to  prevent  the  division,  distribution,  withdrawal  and 
reduction  of  the  property  of  the  corporation  below  the  sum  limited 
in  its  charter  or  articles  of  association  for  its  capital,  but  not  to  pre- 
vent its  increase  above  that  sum.  "  The  purpose  was  to  prevent 
the  depletion  of  the  property  of  the  corporation,  thei-eby  endanger 
ing  its  solvency  ;  *  *  *  and  in  case  the  directors  violated  any 
of  the  provisions  of  the  section,  they  were  made  individually  liable 
to  the  corporation  and  to  its  creditors,  in  the  event  of  its  dissolution, 
to  the  full  amount  of  the  capital  stock  of  the  company  so  divided, 
withdrawn  or  reduced.  All  these  provisions  show  that  it  was  the 
purpose  of  the  Legislature,  by  means  of  them,  to  create  a  property 
capital  for  the  corporation,  and  then  to  keep  that  intact  so  as  to 
secure  the  solvency  of  the  corporation  and  its  responsibility  to  its 
creditors." 

The  liability  of  the  defendant  thus  neither  resting  upon  the  com- 
mon-law liability  of  a  director,  nor  being  in  its  nature  contractual,  it 
falls  within  the  class  of  liabilities  imposed  by  the  statute  of  another 
State  that  cannot  be  enforced  in  this  State.  In  Marshall  v.  Slur- 
man  {sujpra)  it  was  said  :  ''  The  question  is  thus  presented  whether 
a  right  of  action  unknown  to  the  common  law  and  existing  only  by 
force  of  the  statutes  of  another  State,  can  be  enforced  in  the  courts 
of  this  State,  or  outside  of  the  local  jurisdiction  where  the  corpora- 
tion is  domiciled.  The  defendant's  relation  to  the  corporation  is 
governed  by  the  laws  of  the  State  of  its  creation,  and  the  general 
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rule  is  that  the  statutory  liability  of  stockholders  in  foreign  corpora- 
tions cannot  be  enforced  except  at  the  domicile  of  the  corporation 
when  the  law  of  tlie  domicile  provides  the  remedy.  *  *  *  But 
without  reference  to  the  special  and  peculiar  provisions  of  these 
statutes^  we  think  that  the  general  current  of  authority  is  to  the 
effect  that  such  enactments  are  to  be  enforced  only  within  the  juris- 
diction of  the  sovereignty  where  they  exist.  *  *  *  In  the  case  at 
bar  the  plaintiff's  right  of  action  has  no  other  legal  or  moral  basis  than 
the^a^  of  a  Legislature  of  another  State.  It  is  a  principle  of  univer- 
sal application,  recognized  in  all  civilized  States,  that  the  statutes  of 
one  State  have,  exproprio  vigore^  no  force  or  effect  in  another.  The 
enforcement  in  our  courts  of  some  positive  law  or  regulation  of 
another  State  depends  upon  our  own  express  or  tacit  consent." 

The  second  question  presented  is  whether  this  liability  can  be 
enforced  under  the  provisions  of  section  60  of  the  Stock  Corporation 
Law  (Laws  of  1892,  chap.  688,  added  by  Laws  of  1897,  chap.  384). 
It  is  there  provided :  "  Except  as  otherwise  provided  in  this  chapter, 
the  oflScers,  directors  and  stockholders  of  a  foreign  stock  corporation 
transacting  business  in  this  State,  except  moneyed  and  railroad  cor- 
porations, shall  be  liable  under  the  provisions  of  this  chapter,  in  the 
same  manner  and  to  the  same  extent  as  the  officers,  directors  and 
stockholders  of  a  domestic  corporation,  for :  1.  The  making  of  unau- 
thorized dividends.  *  *  *  Such  liabilities  may  be  enforced  in  the 
courts  of  this  State,  in  the  same  manner  as  similar  liabilities  imposed 
by  law  upon  the  officers,  directors  and  stockholders  of  domestic 
corporations."  When  this  act  was  passed  and  these  dividends  were 
declared,  section  23  of  the  Stock  Corporation  Law  provided :  "  The 
directors  of  a  stock  corporation  shall  not  make  dividends,  except 
from  the  surplus  profits  arising  from  the  business  of  such  corpora- 
tion ;  nor  divide,  withdraw  or  in  any  way  pay  to  the  stockholders, 
or  any  of  them,  any  part  of  the  capital  of  such  corporation,  or 
reduce  its  capital  stock,  except  as  authorized  by  law.  In  case  of  any 
violation  of  the  provisions  of  this  section,  the  directors  under  whose 
administration  the  same  may  have  happened,  except  those  who  may 
have  caused  their  dissent  therefrom  to  be  entered  at  large  upon  the 
minutes  of  such  directors  at  the  time,  or  were  not  present  when  the 
same  happened,  shall  jointly  and  severally  be  liable  to  such  corpora- 
App.  Div.— Vol.  LXXXV.        28 
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tion  and  to  the  creditors  thereof  to  the  full  amount  of  the  capital  of 
such  corporation  so  divided,  withdrawn,  paid  out  or  reduced." 

The  provisions  of  section  60  of  the  Stock  Corporation  Law 
undoubtedly  gave  to  a  foreign  corporation  transacting  business  in 
this  State  the  power  to  enforce  against  its  directors  a  liability  for 
making  unauthorized  dividends  to  the  same  extent  as  the  directors 
of  a  domestic  corporation  would  be  liable.  The  New  Jersey  statute 
expressly  prohibited  the  directors  of  the  defendant  corporation  from 
making  any  dividends  except  from  the  surplus  or  net  profits  arising 
from  its  business,  and  prohibited  the  corporation  from  dividing, 
withdrawing  or  in  any  way  paying  to  the  stockholders,  or  any  of 
them,  any  part  of  its  capital  stock,  or  reducing  its  capital  stock, 
except  in  accordance  with  the  provisions  of  the  act.  If  this  defend- 
ant were  a  domestic  corporation,  these  dividends  (admitting  the 
allegations  of  the  complaint)  would  be  unauthorized  by  the  law  of 
this  State,  and  they  are  prohibited  by  the  law  of  the  State  from 
which  the  corporation  has  received  its  charter.  It  is,  therefore, 
clearly,  an  unauthorized  dividend,  or  a  dividend  not  authorized  by 
the  law  binding  upon  the  defendant  corporation,  and  which  it  was 
expressly  prohibited  from  making.  Section  60  of  the  Stock  Corpo- 
ration Law  could  only  apply  to  a  foreign  corporation  where  a  divi- 
dend was  made  in  violation  of  the  law  which  controlled  the 
corporation.  There  is  no  provision  in  the  law  of  this  State  which 
aflfects  or  could  affect  the  right  of  a  foreign  corporation  to  declare 
dividends.  The  payment  of  a  dividend  out  of  the  capital  stock  by 
a  domestic  corporation  is  prohibited,  and  such  a  dividend  would  be 
an  unauthorized  dividend  in  the  case  of  a  domestic  corporation ;  and 
the  evident  intent  of  section  60  was  to  allow  a  foreign  corporation 
transacting  business  in  this  State  power  to  recover  from  its  directors 
the  amount  of  an  unauthorized  dividend  in  the  same  manner  as  a 
domestic  corporation  could  recover  the  amount  of  an  unauthorized 
dividend  from  its  directors.  The  directors  are  to  be  liable  "  in  the 
same  manner  and  to  the  same  extent  as  the    *    *    *    directors 

*  *  *  of  a  domestic  corporation,  *  *  *  (and)  such  liabili- 
ties may  be  enforced  in  the  courts  of  this  State  in  the  same  manner 
as  similar  liabilities  imposed  by  law  upon  the    *    *     *    directors 

*  *  *  of  domestic  corporations."  By  section  23  of  the  Stock 
Corporation  Law  the  liability  imposed  upon  directors  of  a  domes- 
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tic  corporation  for  making  unauthorized  dividends  was,  that  those 
directors  who  joined  in  making  a  dividend  thus  prohibited  were  jointly 
and  severally  liable  to  the  corporation  to  the  full  amount  of  the  capi- 
tal of  the  corporation  divided,  withdrawn,  paid  out  or  reduced  ;  and 
this  is  the  same  liability  that  is  imposed  upon  the  directors  by  the 
New  Jersey  statute.  Reading  these  two  sections  together,  it  would 
seem  that  it  was  the  intention  of  the  Legislature  to  impose  upon  the 
directors  of  a  foreign  corporation  transacting  business  in  this  State 
a  liability  to  the  corporation  for  the  amount  of  its  capital  divided 
among  stockholders,  when  such  dividend  was  prohibited  by  the 
State  from  which  the  corporation  had  received  its  charter.  We 
think,  therefore,  that  section  60  of  the  Stock  Corporation  Law 
authorized  the  defendant  corporation  to  maintain  an  action  in  this 
State  to  recover  from  its  directors  jointly  and  severally  the  amount 
of  the  capital  of  the  corporation  divided  among  its  stockholders,  and 
that  it  was,  therefore,  error  to  dismiss  the  complaint. 

Section  23  of  the  Stock  Corporation  Law  was  amended  by  chap- 
ter 354  of  the  Laws  of  1901,  bat  it  is  not  necessary  to  consider  the 
effect  of  that  act,  for  by  section  5  it  is  provided  that  the  act  shall 
not  affect  any  action  or  proceeding  pending  in  any  court  at  the  time 
it  takes  effect ;  and  this  action  was  commenced  in  May,  1900,  before 
the  amending  act  was  passed.  As  we  have  reached  this  conclusion 
as  to  the  first  cause  of  action,  it  is  not  necessary  to  consider  the  sec- 
ond cause  of  action. 

It  follows  that  the  judgment  appealed  from  must  be  reversed  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

McLaughlin,  J.,  concurred;  Hatch  and  Laughlin,  JJ.,  con- 
curred on  last  ground ;  Pattsbson,  J.,  concurred  in  result. 

Hatch,  J. : 

I  agree  with  Mr.  Justice  Ingbahah  that  this  action  is  maintain- 
able and  in  the  reasons  which  he  assigns  therefor  on  the  last  ground, 
as  stated  in  his  opinion.  I  think  also  that  the  courts  of  this  State 
will  enforce  the  liability  created  by  the  New  Jersey  statute  for  a 
violation  of  its  terms.  This  is  the  sole  question  presented  by  the 
demurrer  relating  to  the  cause  of  action  predicated  upon  the 
statute,  and  the  answer  thereto  is  dependent  upon  the  fact  as  to 
whether  the  liability  sought  to  be  enforced  has  for  its  foundation 
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a  contractual  liability  recognized  by  the  principles  of  the  com- 
mon law.  If  80,  the  liability  will  be  enforced  as  a  matter  of 
State  comity.  The  relation  which  exists  between  the  directon 
of  a  corporation,  the  corporation  itself  and  its  stockholders  is  fida- 
ciary  in  character.  In  strict  law  it  does  not  create  tlie  relation  of 
trustee  and  cestui  que  trusty  but  it  is  fiduciary  and  is  of  the  nature 
of  such  relation.  (Duncomh  v.  N.  Y.y  H.  <&  iT.  li,  H.  Co.y  84 
N.  Y.  190;  Mabon  v.  Miller,  81  App.  Div.  10.)  The  property  of 
a  corporation  is  vested  in  it  and  not  in  its  stockholders.  It  repre- 
sents the  united  association  of  all  the  shareholders,  and  holds  the 
title  of  whatever  is  contributed  thereto.  The  shareholders,  however, 
are  the  real  or  equitable  owners  of  the  property,  and  the  corporation 
holds  the  same  in  trust  for  the  shareholders,  and  the  trust  thus  created 
is  the  subject  of  equitable  cognizance.  The  management  of  the  cor- 
poration is  intrusted  to  directors,  and  they  thereby  become  the  agents 
of  the  corporation  as  to  third  parties,  and  the  trustees  of  the  corpo- 
ration and  its  shareholders.  They  are  bound  to  care  for  its  property, 
and  in  the  management  of  its  affairs  are  bonnd  to  exercise  the  utmost 
good  faith.  If  a  violation  of  their  duty  result  in  damage  to  the 
property  and  is  a  waste  of  its  assets,  they  are  liable,  and  may  be 
required  to  account  in  equity  to  the  corporation  the  same  as  ordinary 
trustees.  {Bosworth  v.  AUen,  168  N.  Y.  157.)  It  is  clear,  there- 
fore, that  if  the  act  of  the  directors  in  this  case  operated  in  law  as  a 
waste  of  the  corporate  property,  for  such  act  they  would  be  answer- 
able in  an  action  at  common  law  for  waste.  Among  the  obligations 
resting  upon  directors,  one  is  to  keep  the  corporate  property  intact,  in 
order  that  it  may  remain  solvent  for  the  purpose  of  being  answer- 
able to  the  creditors  of  the  corporation,  and  also  that  it  may  be  kept 
intact  as  a  going  concern  to  enable  it  to  carry  out  the  purposes  of 
its  creation  for  the  benefit  of  its  shareholders,  as  was  designed  when 
the  interests  were  united,  and  for  which  the  incorporators  and  share- 
holders contributed  their  funds.  It  has  long  been  settled  that  the 
directors  are  not  authorized  to  declare  dividends  out  of  the  capital 
stock  of  the  corporation  as  between  it  and  its  creditors.  Sach  dis- 
tribution  depletes  the  fund  upon  which  the  creditors  have  the  right 
to  rely  for  the  payment  of  their  obligations,  and  upon  the  faith  of 
which  the  debts  were  contracted.  (  WiUiams  v.  Western  Union  Tel. 
Co.y  93  N.  Y.  162.)    The  indebtedness  created  for  subscription  to 
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shares  of  capital  stock  creates  a  contractual  relation,  and  an  action 
will  lie  against  such  subscriber  to  the  shares  of  a  foreign  corpora- 
tion within  this  State  to  recover  for  the  debt  created  thereby. 
{Stoddard  v.  Ztmij  159  N.  Y.  265.),  And  this  rule  has  been  carried 
to  the  extent  of  enforcing  the  statutory  liability  of  a  resident  stock- 
holder for  the  debts  of  an  insolvent  corporation  created  by  statute. 
{Howarih  v.  Angle^  162  N.  Y.  179.)  In  principle  the  declaration 
and  payment  of  a  dividend  from  the  capital  stock  creates  a  liability 
in  favor  of  creditors  of  the  corporation.  Such  liability  would  be 
contractual  in  its  nature,  as  the  act  of  declaring  and  paying  from 
the  corporate  capital  would  depreciate  the  same,  be  a  wrongful  dis- 
tribution of  it,  and  would  constitnte  a  breach  of  the  contract  with 
the  creditor  of  the  corporation,  who  dealt  upon  the  faith  of  the  cor- 
porate property,  and  this  is  so  whether  such  liability  be  created  by 
statute  or  rests  upon  principles  of  the  common  law.  (2  Thorap.  Corp. 
§  1536,  and  case  cited.)  The  rule  respecting  the  obligation  which  the 
corporation  and  its  directors  owe  to  the  shareholders  of  the  corpora- 
tion is  not  different  and  rests  upon  the  same  principles.  The  aggrega- 
tion of  the  capital  and  the  creation  of  the  corporation  was  to  accom- 
plish the  purpose  which  such  persons  had  in  mind  at  the  time  when 
the  money  was  contributed  and  the  corporation  formed.  The  obliga- 
tion then  resting  upon  the  corporation  and  its  directors  towards  its 
stockholders  was  to  keep  its  capital  unimpaired  in  order  that  it 
might  have  a  continued  existence  as  a  going  concern  and  accomplish 
the  purpose  designed  by  its  creators.  The  corporation  took  the 
property  and  money  contributed  in*  trust  for  such  purpose  and  the 
directors  in  the  management  of  the  corporate  enterprise  are  charged 
with  the  obligation  in  this  respect  of  duties  which  are  fidaciary  in 
character  and  for  the  violation  of  which  the  corporation  may  call 
them  to  account.  In  Kent  v.  Quicksilver  M.  Co,  (78  N.  Y.  159) 
it  was  said  by  Foloee,  J. :  "  Shares  of  stock  are  in  the  nature  of 
choses  in  action  and  give  the  holder  a  lixed  right  in  the  division  of 
the  profits  or  earnings  of  a  company  so  long  as  it  exists  and  of  its 
effects  when  it  is  dissolved.  That  right  is  as  inviolable  as  is  any 
right  in  property  and  can  no  more  be  taken  away  or  lessened  against 
the  will  of  the  owner  than  can  any  other  right,  unless  power  is 
reserved  in  the  first  instance  when  it  enters  into  the  constitution  of 
the  right ;  or  is  properly  derived  afterwards  from  a  superior  law 
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l^ver.  The  certificate  of  stock  is  the  munimeut  of  the  shareholders 
title  and  evidence  of  his  right.  It  expresses  the  contract  between 
the  corporation  and  his  co-stockholders  and  himself ;  and  that  con- 
tract cannot,  he  being  unwilling,  be  taken  away  from  him  or  changed 
as  to  him  without  his  prior  dereliction  or  under  the  conditions  above 
stated."  (2  Thomp.  Corp.  §  2152,  and  cases  cited  ;  Holmes  v.  WU- 
lard^  125  N.  Y.  75.)  Such  right  of  action  is  contractual  in  its 
nature  and  rests  upon  well-settled  principles  of  the  common  law. 
The  declaration  of  payment  of  the  dividends  from  capital  consti- 
tuted a  breach  of  the  contract  between  the  corporation  and  its 
stockholders  and  a  breach  of  trust  by  the  directors  charged  with  the 
management  of  the  corporation,  and  it  being  averred  that  the  eSect 
of  such  act  was  to  waste  the  corporate  property  a  cause  of  action 
arose  thereon  in  favor  of  the  corporation,  and  upon  its  refusal  to 
bring  the  action  it  may  be  maintained  by  a  stockholder.  {FlynnY, 
BrooJclyn  City  R,  li.  Co.^  158  N.  Y.  493.)  The  cases  are  uniform 
in  holding  that  where  the  liability  rests  upon  these  principles  the 
obligation  imposed  by  the  statute  will  be  enforced.  As  said  by 
Maktin,  J.,  in  Ba/tih  of  Chinay  etc.^  v.  Morse  (168  N.  Y.  458): 
"  This  court  has  held  that  where  a  liability  sought  to  be  enforced 
in  our  State  courts  has  for  its  foundation  the  principles  of  common 
law  and  is  contractual  it  will  be  enforced  upon  grounds  of  State 
comity." 

The  courts  of  this  State  have  held  that  liability  of  a  similar  charac- 
ter imposed  upon  directors  by  our  own  statutes  is  remedial  and  is 
not  in  the  nature  of  a  penalty.  {DyJcman  v.  Keeneyy  10  App. 
Div.  610  ;  S.  C,  16  id.  131 ;  aflEd.  on  opinion  below,  160  K  Y.  677.) 
As  the  statute  in  question  imposed  a  liability  for  a  breach  of  dntj 
upon  the  part  of  the  directors  which  amounted  to  a  waste  at  com- 
mon law  and  was  in  violation  of  the  duty  which  it  owed  to  its  stock- 
holders and  creditors,  and  the  enactment  itself  is  in  harmony  with 
the  provisions  of  the  statutory  law  of  this  State  upon  this  subject, 
it  would  seem  as  if  principles  of  comity  authorized  an  action  within 
this  State  to  redress  the  wrong,  especially  as  it  appears  that  the 
wrongful  act  was  committed  within  the  State,  and  the  corporation 
has  an  office  and  carries  on  business  herein.  Marshall  v.  Sherman 
(148  N.  Y.  9)  does  not  conflict  with  tliis  view.  It  is  easily  distin- 
guishable, as  shown  by  7ann,  J.,  in  Howa/rth  v.  Angle  {supra\ 
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where  he  says:  "The  action  was  founded  upon  a  local  statute, 
which  not  only  created  the  liability,  but  also  provided  a  peculiar  and 
complicated  remedy,  unknown  to  our  courts,  and  which  could  not  be 
entirely  enforced  in  this  State."  In  Bank  of  China^  etc,  v.  Morse 
(supra)  the  plaintiff  sought  to  enforce  a  liability  against  the  defend- 
ant as  a  shareholder  for  the  whole  amount  unpaid  upon  shares  of 
stock  for  the  benefit  of  a  new  corporation  in  which  he  had  no  inter- 
est. The  court  held  that  there  was  no  liability  on  his  part  to  pay 
for  the  benefit  of  a  new  corporation ;  nor  could  liability  be  enforced, 
based  upon  comity,  where  it  was  not  shown  that  the  liability  was 
necessary  for  the  payment  of  debts,  but  was  for  the  benefit  of  a  new 
corporation  under  a  scheme  of  reorganization,  which  the  English 
courts,  where  the  corporation  had  its  existence,  had  held  to  be  invalid. 
Manifestly,  the  case  as  an  authority  has  no  application  to  the  present, 
and  in  terms  it  admits  that  liability  would  attach  and  an  action 
could  be  maintained  under  the  circumstances  existing  in  this  case. 
In  point  of  fact,  the  statute  of  the  State  of  New  Jersey  upon  this 
subject,  as  well  as  our  own,  does  little  more  than  lay  down  a  rule  of 
damage  to  be  enforced  against  directors  for  breach  of  duty.  At 
common  law  a  recovery  could  be  had  for  the  waste,  but  the  extent 
of  recovery  would  depend  upon  the  damage  sustained  by  the  cor- 
poration and  be  the  subject  of  proof.  The  statute  measures  the 
loss  sustained,  which  is  usually  the  correct  amount,  and  authorizes 
a  recovery  therefor  of  the  individuals  who  produced  that  result. 
The  action  authorized  by  the  statute  is  founded  upon  sound  prin- 
ciples, which  have  always  been  clearly  recognized  and  enforced 
and  which  foreign  States,  upon  well-settled  rules  of  comity,  have 
applied  to  all  cases  coming  within  their  jurisdiction. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Laughlin,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event 
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The  People  of  the  State  of  New  York  ex  rel.  Anton  Dufoue 
and  Chbistopheb  Tobleb,  Compoeing  the  Firm  of  Dufoue  & 
Company,  Bespondents,  v.  James  L.  Wells  and  Others,  as  Com- 
missioners of  Taxes  and  Assessments  of  the  Citj  of  New  York, 
Appellants. 

As9es9ment  of  capital  invuted  in  huMnea  in  the  State  cflfew  York  by  a  firm  aU  aj 
whoee  members  are  non-retidenU — it  may  be  made  in  the  firm  name. 

When  assessing  for  the  purposes  of  taxation,  pursuant  to  section  7  of  the  Tax 
Law  (Laws  of  1896,  chap.  908),  the  capital  invested  in  business  in  the  State  of 
New  York  by  a  firm,  all  the  members  of  which  are  non-residents  of  the  State 
of  New  York,  it  is  not  necessary  to  Insert  in  the  assessment  roll  the  individual 
names  of  the  copartners  and  to  assess  to  each  copartner  separately  the  value 
of  the  property  which  he  has  invested  in  business  in  the  State  of  New  York; 
it  is  sufficient  to  assess,  under  the  partnership  name,  all  the  capital  employed 
in  the  partnership  business  in  the  State  of  New  York. 

O'Brien,  J.,  dissented. 

Appeal  by  the  defendants,  James  L.  Wells  and  others,  as  com- 
missioners of  taxes  and  assessments  of  the  city  of  New  York,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  8th  day  of  May,  1903,  denying  the  defendants'  motion 
to  quash  the  writ  of  certiorari  issued  to  review  an  assessment  for 
taxation  of  the  relators. 

James  JT.  Wardj  for  the  appellants. 

Edmund  L.  Cole^  for  the  respondents. 

Ingeaham,  J. : 

The  relators  have  obtained  a  writ  of  certiorari  to  review  an 
assessment  by  which  there  was  assessed  in  the  firm  name  of  Dafonr 
&  Co.,  who  are  residents  of  Switzerland,  and  as  partners  doing  busi- 
ness in  the  city  of  New  York,  as  the  value  of  the  personal  estate 
subject  to  taxation  $25,000.  The  petition  alleges  that  the  board  of 
taxes  and  assessments  of  the  city  of  New  York  entered  upon  the 
assessment  roll  of  the  county  of  New  York  for  the  year  1902  the 
following  assessment ; 
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INDEX. 

Fdraonal 
Estate. 

Business. 

Place  of 
Business. 

Resldenoe. 

Value   of 

Personal 

Estate. 

1486 

Assessed  to 
Duf  our  &  Co. 

Silks. 

85  S.William. 

Switzerland. 

$25,000 

That  the  relators  constitute  the  copartnership  of  Dufour  &  Co. ; 
that  the  petitioners,  "  as  such  firm  of  Dufour  &  Co.  and  as  well 
individually,  claim  to  be  aggrieved  by  the  action  of  the  said  Com- 
missioners of  Taxes  and  Assessments  as  such  Board  of  Taxes  and 
Assessments,  in  and  by  reason  of  theirillegallyand  without  jurisdic- 
tion assessing  as  aforesaid  the  capital  invested  in  business  as  personal 
property  in  the  State  of  New  York  by  your  petitioners  January  13, 
1902 ;"  that  ^'such  illegality  was  the  assessment  as  aforesaid  of  the 
vahie  of  capital  invested  in  business  as  personal  property  in  tlie 
State  of  New  York,  by  your  petitioners  to,  against,  and  in  the  name 
of  Dufour  &  Co.,  when  by  the  tax  law  of  tlie  State  of  New  York 
the  assessment  of  the  capital  so  invested  could  only  be  made 
severally  to  the  said  Christopher  Tobler  and  Anton  Dufour  as  their 
taxable  capital  so  invested  as  aforesaid  might  appear  and  be  on 
January  13,  1902." 

The  commissioners  of  taxes  and  assessments  moved  to  quash  this 
writ,  and  it  is  conceded  by  the  relators  that  if  the  commissioners 
had  authority  to  make  "  in  and  to  the  partnership  name  of  Dufour 
&  Co.  any  assessment  of  the  capital  invested  in  business  as  personal 
property  in  tliis  State  by  Anton  Dufour  and  Christopher  Tobler 
severally,  and  the  assessment  roll  is  a  compUancc  with  the  tax  law, 
the  motion  to  quash  the  writ  should  have  been  granted." 

The  sole  question  presented  on  this  appeal,  therefore,  is  whether 
the  assessment  is  void  by  reason  of  the  failure  of  the  tax  commis- 
sioners to  insert  in  the  assessment  roll  the  individual  names  of  the 
copartners,  and  assess  to  each  copartner  separately  the  value  of  the 
property  that  each  copartner  has  invested  in  business  in  this  State. 
The  relators  are  copartners,  residents  of  Switzerland.  They  are 
carrying  on  business  in  this  State,  and  concededly  have  as  a  firm 
invested  in  such  business  in  this  State  the  sum  of  $25,000.  It  is  the 
copartnership  that  has  that  sum  invested,  not  the  individual  mem- 
bers of  the  copartnership,  and  it  would  be  impossible  for  the  tax 
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commiBsioners  or  the  relators  themselves  to  tell  how  mudi  of  that 
$25,000  thus  invested  in  this  State  belonged  to  the  individual  copart- 
ners. That  necessarily  would  depend  upon  the  interest  that  each 
partner  respectively  had  in  the  assets  of  the  firm,  and  would  require 
an  accounting  between  the  members  of  the  firm  before  the  interest 
of  each  copartner  in  the  assets  of  the  firm,  a  portion  of  which  was 
invested  in  business  in  this  State,  could  be  determined.  These  rela- 
tors, therefore,  as  copartners,  having  a  sum  of  money  invested  in 
this  State,  all  members  of  the  copartnership  being  non-residents,  the 
tax  commissioners  were  necessarily  required  to  assess  to  them  as 
copartners  jointly  the  value  of  the  copartnership  property  which 
was  invested  in  this  State. 

The  only  remaining  question  is  whether,  to  make  a  valid  assess- 
ment, it  was  necessary  to  insert  in  the  assessment  roll  the  individual 
names  of  the  copartners,  or  whether  it  was  sufiicient  to  assess  the 
copartners  under  the  firm  name  with  which  they  did  business.  An 
assessment  against  a  copartnership  which  contained  resident  as  well 
as  non-resident  members,  would  be  governed  by  an  entirely  different 
rule,  for  there  the  non-resident  could  only  be  assessed  the  amount 
of  his  interest  in  the  copartnership  which  was  invested  in  business 
in  this  State.  As  to  the  resident  partners,  they  would  be  assessed 
upon  the  value  of  all  their  personal  property  situated  or  owned 
within  this  State.  But  where  a  firm,  consisting  entirely  of  non- 
residents, doing  business  within  this  State,  had  invested  a  portion  of 
their  capital  here,  the  taxing  officers  have  no  jurisdiction  over  the 
persons  of  the  members  of  the  firm,  and  acquire  a  right  to  tax  only 
by  virtue  of  the  jurisdiction  which  the  State  has  over  property  within 
its  boundaries ;  and  the  power  of  taxation  is,  therefore,  limited  to 
the  amount  of  the  property  of  the  copartnership  that  is  actuaUy 
located  within  this  State. 

We  think  an  examination  of  the  statutes  under  which  this  assess- 
ment was  made  justified  the  taxing  officers  in  adopting  the  method 
adopted  in  this  case,  and  that  the  tax  is  not  illegal.  By  the  Tax 
Law  (Laws  of  1896,  chap.  908)  there  is  prescribed  the  methods  of 
the  assessment  of  property  for  taxation,  and  the  imposition  and  col- 
lection of  the  taxes.  Section  3  provides  that  all  personal  property 
situated  or  owned  within  this  State  is  taxable,  unless  exempt  from 
taxation  by  law.     Section  7  provides :  ^^  Nonresidents  of  the  State 


Digitized  byCjOOQlC 


PEOPLE  BX  RBL.  DUFOUR  v.  WELLS.  443 

App.  Div.]  FIB8T  DflPABTMBNT,  JULY  TERM,  1908. 

doing  business  in  the  State,  either  as  principals  or  partners,  shall  be 
taxed  on  the  capital  invested  in  such  business  as  personal  property 
at  the  place  where  such  business  is  carried  on,  to  the  same  extent  as 
if  they  were  residents  of  the  State."  It  is  under  this  section  that 
the  assessment  in  question  was  made.  Non-residents  doing  business 
as  partners  are  to  be  taxed  on  the  capital  invested  in  business  in  this 
State  as  personal  property  at  the  place  where  such  business  is  car- 
ried on,  and  they  are  to  be  taxed  to  the  same  extent  as  if  they  were 
residents  of  the  State.  There  is  nothing  in  this  section  that  pre- 
acribes  that  the  provisions  as  to  the  methods  of  assessment  of  part- 
ners doing  business  in  this  State  shall  be  the  same  as  individual 
residents.  The  taxation  is  to  be  to  the  same  extent  as  if  they  were 
residents,  i.  ^.,  that  taxes  imposed  upon  property  invested  in  busi- 
ness in  this  State  are  to  be  the  same  as  that  imposed  upon  residents. 
The  personal  property  of  residents  ia  to  be  assessed  and  taxed  in  the 
tax  district  where  they  reside,  no  matter  where  the  personal  prop- 
erty owned  by  such  resident  is.  (§  8.)  Article  2  of  the  act  provides 
the  method  of  making  the  assessment.  Section  20  (as  amd.  by  Laws 
of  1900,  chap.  512)  provides  that  the  assessors  in  each  tax  district 
fihall  annually  ascertain  by  diligent  inquiry  all  the  property  and  the 
names  of  all  the  persons  taxable  therein.  (See  N.  Y.  charter  [Laws 
of  1897,  chap.  378],  §§  889,  892,  as  amd.  by  Laws  of  1901,  chap. 
466.)  Section  21  (as  .amd.  by  Laws  of  1899,  chap.  712,  and  Laws 
of  1901,  chap.  159)  provides  for  the  preparation  of  the  assessment 
TolL  The  assessors  in  each  tax  district  are  to  prepare  ^'  an  assess- 
ment roll  containing  six  separate  columns,  and  shall,  according  to 
the  best  information  in  their  power,  set  down :  1.  In  the  first  column 
the  names  of  all  the  taxable  persons  in  the  tax  district.  *  *  * 
4u  In  the  fourth  column  the  full  value  of  all  the  taxable  personal 
property  owned  by  each  person  respectively  after  deducting  the  just 
debts  owing  by  him." 

Strictly  construed  there  would  appear  to  be  no  provision  in  this 
section  which  applies  to  a  copartnership,  all  of  the  members  of 
which  are  non-residents.  The  assessors  are  to  set  down  in  the  first 
column  the  names  of  all  taxable  persons  in  the  tax  district.  Now, 
neither  of  these  relators  was  a  person  taxable  within  the  city  of 
New  York.  The  taxing  officers  had  no  jurisdiction  over  either  of 
these  persons  and  could  assess  no  tax  upon  either  of  them.    There 
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was  certain  property  within  this  district  belonging  to  the  rektors 
which  was  subject  to  taxation,  but  neither  of  the  relators  was  a  tax- 
able person  in  this  tax  district.  The  provision  of  section  21  mnst 
be  read  in  connection  with  section  7  of  the  act  to  which  attention 
has  been  called,  and,  nndonbtedly,  the  taxing  officers  were  bound  to 
ascertain  the  non-resident  firm  or  copartnership  who  had  property 
invested  in  business  in  this  State  and  assess  such  property  for  taxa- 
tion, and  they  were  bound  in  some  way  to  designate  the  partners 
owning  the  property  thus  subject  to  taxation  and  tlien  assess  tlie 
value  of  the  property  so  invested  which  was  subject  to  taxation ; 
but  the  taxation  was  against  the  property  over  which  the  State  bad 
jurisdiction,  and  not  against  tlie  individual  members  of  the  firm 
who  owned  the  property  that  was  here  invested  and  which  wassnl)- 
ject  to  taxation.  In  City  of  New  York  v.  McLean  (170  K  T. 
374)  the  court  says:  "It  is  a  principle  well  established  by  the 
decisions  in  this  State  and  elsewhere  that  assessora  have  no  jurisdic- 
tion of  the  person  of  one  who  does  not  reside  within  the  district  to 
which  their  jurisdiction  extends."  The  tax,  therefore,  is  one  against 
the  property  and  not  against  the  individual ;  and  I  can  find  no  pro- 
vision in  the  Tax  Law  which  requires  the  names  of  the  individual 
copartners  who  are  non-residents  and  who  have  money  invested  as 
a  copartnership  in  this  State  to  be  inserted  in  the  tax  roll.  Where 
a  resident  of  this  State  is  assessed  for  taxation,  it  is  essential  that  his 
name  and  the  amount  of  his  property  assessed  for  taxation  should 
be  entered  in  the  tax  roll ;  but  where  all  members  of  a  copartner- 
ship are  non-residents,  and  the  copartnership  has  property  invested 
in  business  in  this  State,  it  would  appear  that  the  statute  is  complied 
with  where  the  copartnership  is  designated  by  the  name  under 
which  it  does  business,  and  the  amount  of  the  copartnership  prop- 
erty invested  is  assessed  as  the  property  upon  which  the  tax  is 
imposed. 

It  follows  that  the  order  appealed  from  is  reversed,  with  ten  dol- 
lars costs  and  disbursements,  and  the  writ  of  certiorari  quashed, 
with  costs. 

Van  Brunt,  P.  J.,  McLaughlin  and  Hatch,  JJ.,  concurred ; 
O'Bkien,  J.,  dissented  for  the  reasons  stated  in  the  opinion  of  the 
learned  judge  at  Special  Term. 
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Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
writ  qnashed,  with  costs. 

The  following  is  the  opinion  of  Mr.  Justice  Bischoff,  delivered 
Sit  Special  Term : 

Bischoff,  J. : 

The  relators  are  non-resident  copartners  doing  business  as  Dufour 
<fe  Company,  and  have  obtained  a  writ  of  certiorari  to  review  an 
Assessment  for  personal  taxes,  the  ground  of  their  petition  being 
that  the  assessment  has  been  made  against  '^  Dufour  &  Co." 
the  firm,  instead  of  against  the  partners  as  individuals.  No  objec- 
tion to  the  assessment  having  been  presented  to  the  commissioners, 
the  certiorari  proceedings  are  maintainable  only  upon  the  theory 
that  the  assessment  was  void,  since,  if  the  commissioners  acted  witliin 
their  jurisdiction,  the  relators'  failure  to  present  their  objections  first 
to  them  would  defeat  the  proceedings.  {People  ex  rel.  American 
Thread  Co,  v.  Feitner^  30  Misc.  Kep.  641 ;  People  ex  rel.  Powder 
Co,  V.  Feitner^  41  App.  Div.  544.)  The  question  of  the  validity  of 
an  assessment  in  this  form  is  presented  by  the  respondents'  motion 
to  quash  the  writ.  While  the  tax  upon  the  personal  property  of 
non-residents,  which  is  employed  in  their  business  within  the  State, 
is  deemed  to  be  a  tax  upon  the  property  itself  rather  than  against  the 
individual  {City  of  New  York  v.  McLean,  170  N.  Y.  374),  the 
lassessment  is  regulated  by  the  same  provisions  of  law  which  apply 
to  personal  taxes  upon  the  property  of  residents.  (Tax  Law  [Laws 
of  1896,  chap.  908],  §  7.)  The  statute  requires  that  the  assessment 
shall  be  made  in  such  manner  as  to  describe  the  '^  person  "  taxed, 
and  the  value  of  the  property  of  that  "  person,"  after  deducting  all 
the  debts  owing  by  him.  (Tax  Law,  §  21.)  In  no  possible  aspect 
is  a  partnership  a  "  person  "  nor  is  the  aggregate  property  etnployed 
by  the  partners  in  the  business  property  of  a  "  person,"  nor  is  the  firm's 
property  the  measure  of  each  partner's  interest  for  taxation.  The 
property  of  each  individual,  lessened  by  his  debts,  is  the  basis  of  the 
tax.  The  law  so  provides,  for  the  benefit  of  the  taxpayer,  and  a 
strict  compliance  with  the  terms  of  the  law  in  the  manner  of  making 
the  assessments  is  essential  to  the  legality  of  the  assessment.  (Cooley 
Taxn.  259,  260,  280.)  Unless  the  statute  provides  to  the  contrary, 
nn  assessment  for  taxation  of  partnership  property  must  be  made  in 
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the  Dames  of  the  individuals  composing  the  firm.  (Id.  271.)  Thi& 
assessment  cannot  be  held  to  be  irregnlar  merely,  and  within  the  jnris- 
diction  of  the  commissioners  to  make,  apon  resort  to  a  construction 
of  the  statute  which  would  render  its  provisions  for  the  lajriug  of 
assessments  not  mandatory,  but  directory.  The  rule  stated  by  the 
text  writers  and  supported  by  authority  renders  the  validity  of  the 
assessment  dependent  upon  compliance  with  the  law  in  the  initial 
steps  which  the  law  details,  and  there  was  certainly  no  compliance 
here.  ( West/all  v.  Preston,  49  N.  T.  349 ;  May  v.  Traphagen, 
139  id.  478 ;  Sanders  v.  DownSy  141  id.  422.)  But  one  scheme  of 
assessment  is  provided  by  section  21  of  the  Tax  Law,  whether  the 
tax  is  upon  residents  or  non-residents,  and  there  is  no  authority  for 
taxing  foreign  partnerships,  except  in  accordance  with  this  section. 
Section  7,  which  refers  to  the  power  to  tax  non-residents  "  doing 
business  in  the  State,  either  as  principals  or  partners,"  is  not  a  r^i- 
lation  of  tiie  steps  to  be  taken  for  the  assessment,  and  cannot  possibly 
be  given  the  meaning  that  non-residents  may  be  taxed  as  partners 
while  residents  may  not.  Unless  section  21  is  to  be  complied  with^ 
as  governing  the  method  of  making  assessments  in  all  cases,  a  firm 
composed  of  both  residents  and  non-residents  could  be  taxed  upon 
the  firm's  capital,  and  the  personal  tax  enforced  by  resort  to  the 
personal  liability  of  one  resident  partner,  a  result  which  is  certainly 
not  intended  by  the  Tax  Law. 

Motion  to  quash  writ  denied,  with  ten  dollars  costs. 


IsiDOR  Straus  and  Nathan  Straus,  Composing  the  Firm  of  R  H. 
Macy  &  Company,  Appellants,  v.  Amsrioan  Publishers' 
Association  and  Others,  Respondents. 

Combination  to  rafriet  competition  in  the  price  of  books — token  tUegdl  under  ehap' 
ter  690  of  the  Latde  of  1899. 

A  large  number  of  book  publishers,  who  published  ninety -five  per  cent  of  all 
books  published  in  the  United  States,  organized  a  membership  corpontion 
under  the  laws  of  the  State  of  New  York,  and  thereafter  the  corporation  and 
the  members  thereof  entered  into  an  agreement,  by  which  each  member  of  the 
corporation  agreed  that  all  copyrighted  books  published  by  any  of  them  should 
be  sold  at  retail  at  the  published  price  thereof;  that  they  would  sell  books, 
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whether  copyrighted  or  not,  or  whether  published  by  them  or  not,  only  to  such 
booksellers  as  would  maintain  the  retail  price  of  the  copyrighted  books,  and 
only  to  those  booksellers  and  jobbers  who  would  sell  books  at  wholesale  to  no 
one  who  was  known  to  them  to  cut  or  sell  such  copyrighted  books  at  a  lower 
figure  than  the  retail  price,  and  not  to  any  one  whose  name  should  be  given  to 
them  by  the  association  as  one  who  had  cut  such  prices. 

Through  the  efforts  of  the  corporation  and  its  members,  a  voluntary  association 
of  booksellers,  composing  a  large  majority  of  the  wholesale  and  retail  book- 
sellers in  the  United  States,  was  organized,  who  co-operated  with  and  assisted 
the  corporation  and  the  members  thereof  in  establishing  and  maintaining  the 
prices  of  copyrighted  books. 

Beldf  that  the  combination  or  arrangement  in  question  was  prohibited  by  section 
1  of  chapter  690  of  the  Laws  of  1899,  which  provides:  **  every  contract,  agree- 
ment, arrangement  or  combination  whereby  a  monopoly  in  the  manufacture, 
production  or  sale  in  this  State  of  any  article  or  commodity  of  common  use  is 
or  may  be  created,  established  or  maintained,  or  whereby  competition  in  this 
State  in  the  supply  or  price  of  any  such  article  or  commodity  is  or  may  be 
restrained  or  prevented,  or  whereby  for  the  purpose  of  creating,  establishing  or 
maintaining  a  monopoly  within  this  State  of  the  manufacture,  production  or 
sale  of  any  such  article  or  commodity,  the  free  pursuit  in  this  State  of  any 
lawful  business,  trade  or  occupation  is  or  may  be  restricted  or  prevented,  is 
hereby  declared  to  be  against  public  policy,  illegal  and  void." 

That  books  are  an  article  or  commodity  of  common  use  within  the  meaning  of 
the  statute; 

That  the  fact  that  the  arrangement  related  to  cop3rrighted  books  did  not  render 
the  combination  lawful,  as  the  Copyright  Law  does  not  give  the  publisher  any 
right  to  control  the  resale  of  the  book  after  it  lias  once  been  sold  by  him. 

Semble,  that  the  statute  in  question  does  not  attempt  to  prevent  a  single  manu- 
facturer of  an  article  or  commodity  of  common  use  from  fixing  the  price  at 
which  he  will  sell  such  article  or  prevent  such  a  nuinufacturer  from  agreeing 
with  a  purchaser  of  the  article  that  such  purchaser  will  not  resell  the  article  at 
a  price  less  than  that  fixed  by  the  manufacturer  or  prevent  the  manufacturer 
from  making  an  agreement  to  give  special  facilities  to  a  customer  who  lives  up 
to  such  an  agreement. 

Van  Britnt,  P.  J.  and  McLaughlin,  J.,  dissented. 

Appeal  by  the  plaintiffs,  Isidor  Straus  and  another,  composing 
the  firm  of  R.  H.  Macy  &  Company,  from  an  interlocntory  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  27th  day 
of  January,  1903,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  sustaining  the  defendants' 
demurrers  to  the  plaintiffs'  complaint. 

JSdnwnd  E.  Wise  and  John  G.  Carlisle^  for  the  appellants. 
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Stephen  II.  Olin^  for  the  respondents  American  Publishers' 
Association  and  others. 

ThaddeuB  D,  Kennsaonj  for  the  respondents  Walcott,  individu- 
ally, and  others. 

Ingraham,  J. : 

The  plaintiffs,  who  are  the  proprietors  of  what  is  called  a  depart- 
ment store  in  the  city  of  New  York,  are  engaged  in  connection 
with  their  retail  business  in  selling  books  and  otiier  publications, 
and  as  such  complain  of  the  action  of  the  defendants  and  others  in 
their  endeavor  to  prevent  them  from  purchasing  and  selling  books 
without  joining  with  these  defendants  in  an  agreement  that  all  books 
sold  by  them  are  to  be  sold  at  a  net  price  to  be  lixed  by  the  pub- 
lishers of  the  books.  They  have  asked  for  an  injunction  restrain- 
ing the  defendants  from  carrying  on  this  combination  or  arrange- 
ment, which  the  complaint  alleges  has  been  made  between  sub- 
stantially all  the  publishers  of  books  and  those  engaged  in  retailing 
books  to  the  public ;  and  they  also  ask  to  recover  the  damages  sus- 
tained because  of  this  combination  or  arrangement  which  is  alleged 
to  be  illegal  and  in  violation  of  the  laws  of  this  State.  The  defend- 
ants demurred  to  the  complaint  upon  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  which  demurrers 
were  sustained  upon  the  decision  of  this  court  in  Park  <6  Sons  Co, 
V.  Nat,  Druggists^  Assn.  (54  App.  Div.  223 ;  since  affd.  by  tbe 
Court  of  Appeals,  175  N.  Y.  1). 

In  determining  the  legality  of  the  combination  or  arrangement 
here  complained  of,  the  test  is  whether  the  arrangement  or  combina- 
tion as  alleged  in  the  complaint  is  within  the  statutory  prohibition. 
(Laws  of  1899,  chap.  690.)  This  statute  is  not  referred  to  eitiier  in 
tlie  opinion  of  this  court  in  the  Park  case  or  in  the  prevailing 
opinion  of  the  Court  of  Appeals,  for  the  reason,  I  suppose,  that  it 
was  not  in  force  when  the  arrangement  or  combination  complained 
of  was  made,  or  when  that  action  was  commenced.  It  is  referred 
to  incidentally  by  Judge  Maktin  in  his  dissenting  opinion  in  the 
Court  of  Appeals,  but  only  as  a  declaration  of  the  law  of  this  State, 
which  he  considered  was  violated  by  the  contract  or  combination 
which  was  alleged  in  that  case. 

In  determining  the  question  now  before  us,  it  is  well  first  to  con- 
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:flider  just  what  the  statute  in  question  prohibits ;  and  then  to  deter- 
mine whether  the  arrangement  or  combination  as  set  forth  in  the 
•complaint  in  this  action  violates  that  statute.  Just  what  relief  may 
be  granted  if  the  combination  is  prohibited  by  the  statute,  it  is  not 
important  now  to  determine,  for  I  take  it  that  if  the  combination 
or  arrangement  as  alleged  in  the  complaint  is  declared  by  the  stat- 
ute to  be  against  public  policy,  illegal  and  void,  one  who  is  directly 
•affected  by  such  an  illegal  combination  or  arrangement  is  entitled  to 
Appeal  to  the  courts  for  redress  either  to  restrain  the  continuance  of 
the  illegal  acts  which  result  from  the  illegal  combination,  or  to 
recover  the  damages  caused  by  such  combination. 

Section  1  of  the  act  (Laws  of  1899,  chap.  690),  which  in  this  respect 
18  a  re-enactment  of  section  1  of  chapter  383,  Laws  of  1897,  pro- 
vides that  "  every  contract,  agreement,  arrangement  or  combination 
whereby  a  monopoly  in  the  manufacture,  production  or  sale  in  this 
State  of  any  article  or  commodity  of  commcn  use  is  or  may  be 
•created,  established  or  maintained,  or  whereby  competition  in  this 
State  in  tlie  supply  or  price  of  any  such  article  or  commodity  is  or 
may  be  restrained  or  prevented,  or  whereby  for  the  purpose  of  cre- 
ating, establishing  or  maintisiining  a  monopoly  within  this  State  of 
the  manufacture,  production  or  sale  of  any  such  article  or  com- 
modity, the  free  pursuit  in  this  State  of  any  lawful  business,  trade 
or  occupation  is  or  may  be  restricted  or  prevented,  is  hereby  declared 
to  be  against  public  policy,  illegal  and  void."  Clearly  the  intent  ia 
to  prohibit  every  arrangement  or  combination  whereby  the  supply 
or  price  of  any  article  or  commodity  of  common  use  may  be  fixed 
or  regulated  by  the  agreement  of  those  producing  or  dealing  in  such 
cuticle  or  commodity,  or  in  any  other  way  except  by  the  free  com- 
petition of  the  manufacturers  and  dealers  in  such  article  or  com- 
modity. Any  agreement  among  manufacturers  which  limits  the 
amount  which  each  is  to  manufacture  would  be  an  agreement  whereby 
oompetition  in  the  supply  of  the  articles  covered  by  the  contract  may 
be  restricted ;  and  any  contract,  agreement,  arrangement  or  combina- 
tion among  manufacturers  which  fixes  the  price  at  which  articles 
should  be  sold  by  those  who  had  become  their  owners  by  purchase 
from  the  manufacturers,  would  be  a  contract,  agreement,  arrange- 
ment or  combination  by  which  competition  in  the  price  of  such 
App.  Div.— Vol.  LXXXV.        29 
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articles  may  be  restricted  or  prevented,  and  a  combination  by  which 
all  dealers  in  a  specific  article  who  shonld  refuse  to  sell  it  at  a  prioe 
fixed  by  the  manaf actnrer  would  be  prevented  from  carrying  on  their 
bosiness,  would  be  directly  within  the  condemnation  of  this  statute. 
This  statute  does  not  attempt  to  prevent  the  manufacturer  of  any 
article  from  fixing  any  price  at  which  he  would  sell  the  manu- 
factured article.  It  does  not  attempt  to  provide  that  such  a  mana- 
facturer  may  not  agree  with  a  customer  that  the  customer  shall 
not  sell  the  article  that  he  had  purchased  from  the  manufacturer  at 
a  price  less  than  that  fixed  by  the  manufacturer,  or  that  the  manu- 
facturer may  not  agree  to  give  special  facilities  to  the  customer  who 
lives  up  to  such  an  agreement,  and  that  was  the  question  presented 
in  Walsh  v.  Dwight  (40  App.  Div.  513).  But  when  an  article  thus 
manufactured  has  passed  out  of  the  hands  of  the  manufacturer  and 
has  come  into  the  ownership  of  dealers  engaged  in  general  business^ 
a  combination  between  all  manufacturers  that  any  dealer  who  pre- 
sumed to  sell  the  article  thus  manufactured  at  a  price  below  that 
at  which  the  manufacturers  had  fixed  as  the  retail  price  should  there- 
after be  cut  off  from  all  opportunity  to  purchase  articles  of  a  simi- 
lar character,  is,  it  seems  to  me,  a  combination  which  would  tend  to 
restrain  the  free  sale  of  the  article  thus  manufactured  and  sold,  and 
would  restrain  or  prevent  competition  in  the  price  of  the  article. 
What  is  declared  to  be  illegal  is  any  contract,  agreement,  arrange- 
ment or  combination  whereby  competition  in  the  supply  or  price 
of  any  article  or  commodity  of  common  use  may  be  restrained 
or  prevented.  If  all  the  manufacturers  of  fiour  in  the  United 
States  should  join  in  an  agreement  that  all  flour  must  be  sold  to 
consumers  at  ten  dollars  per  barrel,  and  that  any  retailer  who  sold 
flour  at  a  lower  price  should  not  be  allowed  to  purchase  flour  from 
any  of  those  engaged  in  the  combination,  or  that  any  third  par^ 
who  sold  to  such  dealer  any  flour,  no  matter  where  he  obtained  it, 
could  thereafter  have  no  dealings  with  any  member  of  the  combina- 
tion and  purchase  no  flour  from  them,  this  would  certainly  be  a 
combination  or  arrangement  which  would  restrain  competition  in 
the  supply  or  price  of  flour,  and  would  be  illegal.  Although  each 
manufacturer  in  the  United  States  could  agree  that  he  would  not 
sell  any  flour  manufactured  by  him  at  a  less  price  than  ten  dollara 
per  barrel,  when  he  attempts  by  combining  with  other  mann&ctiuv 
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ere  to  prevent  tlie  flour  when  sold  from  being  dealt  in  in  the  market 
except  at  the  price  fixed  by  him,  he  attempts  to  restrict  the  free  com- 
petition in  the  price  of  that  flonr.  It  matters  not  by  what  plan  or 
method  this  result  is  sought  to  be  accomplished,  if  a  contract  was 
made  for  that  purpose  and  methods  were  adopted  which  tended  to 
carry  that  purpose  into  effect,  it  comes  within  the  prohibition  of  tlie 
statute  and  attempts  to  accomplish  what  the  statute  declares  shall  be 
illegal.  It  is  the  competition  in  the  supply  or  price  which  is  to  be 
preserved,  and  any  contract  or  arrangement  or  combination  having 
for  its  object  a  restraint  upon  or  interference  with  such  competition, 
either  in  regard  to  the  supply  or  the  price,  is  declared  illegal. 

In  Matter  of  Dames  (168  N.  Y.  89)  the  Court  of  Appeals  said 
in  regard  to  this  statute :  ^^  Its  object  is  to  destroy  monopolies  in  the 
manufacture,  production  and  sale  in  this  State  of  commodities  in 
common  use ;  to  prevent  combinations  in  restraint  of  competition 
in  the  supply  or  price  of  such  commodities,  or  in  restraint  of  the  free 
pursuit  of  any  lawful  business,  trade  or  occupation.  The  act  in  this 
respect  is  little  more  than  a  codification  of  the  common  law  upon 
the  subject,  and  its  validity,  to  this  extent,  is  not  and  cannot  be 
successfully  questioned  in  view  of  a  long  line  of  authorities." 
This  being  the  effect  of  the  statute,  the  question  is,  whether  the 
combination  entered  into  between  these  defendants  is  by  the  act 
declared  to  be  against  public  policy,  illegal  and  void.  The  com- 
plaint id  quite  voluminous,  but  a  general  statement  of  the  nature  of 
the  combination  alleged  is  sufficient  for  the  determination  of  the 
question  before  us. 

It  is  alleged  that  the  defendant,  the  American  Publishers'  Asso- 
ciation, is  a  membership  corporation,  organized  and  existing  under 
the  laws  of  this  State.  The  members  of  this  association  are  the 
publishers  of  books,  engaged  in  business  in  a  number  of  the  States 
of  the  United  States  and  comprise  ninety-five  per  cent  of  the  pub- 
lishers of  books  in  the  United  States  who  published  ninety-five  per 
cent  of  all  books  published  in  the  United  States.  There  are  made 
parties  defendants  in  this  action  a  large  number  of  members  of  this 
corporation.  Of  these,  eleven  are  corporations  organized  under  the 
laws  of  this  State,  eleven  are  copartnerships  doing  business  within 
this  State,  and  one  is  a  foreign  corporation.  The  purpose  for  which 
this  corx>oration  was  organized  is  thus  alleged :  ^^  That  during  the 
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year  1900  a  namber  of  prominent  pablifihers,  including  the 
defendants  hereinbefore  described  as  publishers,  for  the  purpose 
of  securing  to  themselves  an  unreasonable  and  extortionate  profit, 
and  at  the  same  time  with  the  intent  to  prevent  competition  in  the 
sale  of  .books,  and  for  the  purpose  of  establishing  and  maintaining 
the  prices  of  all  books  published  by  them  or  any  of  them,  and  all 
books  dealt  in  by  them  or  any  of  them,  and  preventing  competition 
in  the  sale  thereof,  *  *  *  combined  and  associated  tliemselves 
together,  and  as  a  part  of  such  unlawful  combination  or  scheme 
formed  or  incorporated  the  defendant,  the  American  Publishere' 
Association,  a  membership  corporation,  which  included  amongst  its 
members  the  defendants  hereinbefore  described  as  publishers,  and 
also  a  large  majority  of  the  publishers  of  all  books  in  the  State  of 
New  York  and  throughout  the  States  of  the  United  States."  It  is 
thus  allied  that  these  defendant  corporations,  organized  under  the 
laws  of  tills  State,  as  well  as  individuals  doing  business  here, 
to  accomplish  a  purpose  which  was  prohibited  by  law,  organized 
a  corporation  under  the  laws  of  the  State,  thus  using  for  this 
illegal  purpose  the  general  law  authorizing  the  formation  of 
corporations.  The  complaint  then  alleges  that  to  carry  out  this 
intent  the  corporation  adopted  a  resolution  and  entered  into  an 
agreement  which  was  intended  to  prevent  the  cutting  or  reducing 
of  prices  on  all  copyright  books  published  by  the  members  of  the 
association,  '^by  which  each  of  the  members  of  the  association 
agreed  that  all  copyrighted  books  published  by  any  of  them  after 
May  1st,  1901,  should  be  published  and  sold  at  retail  at  net  prices, 
that  is,  the  published  price  thereof,  and  not  be  subject  to  any  dis- 
counts;" that  the  members  of  said  association  agreed  ^^that  sach 
net  copyrighted  books,  and  all  other  books,  whether  copyrighted 
or  not,  or  whether  published  by  them  or  not,  should  be  sold  by 
them  to  those  booksellers  only  who  would  maintain  the  retail  net 
price  of  such  net  copyrighted  books  for  one  year,  and  to  those  book- 
sellers and  jobbers  only  who  would  furthermore  sell  books  at  whole- 
sale to  no  one  known  to  them  to  cut  or  sell  at  a  lower  figure  than 
such  net  retail  price,  and  not  to  one  whose  name  would  be  given  to 
them  by  the  association  as  one  who  had  cut  such  net  prices ;  and  that 
a  dealer  or  bookseller  was  defined  as  one  who  makes  it  a  r^;ukr  part 
of  his  business  to  sell  books  and  carry  a  stock  of  them  for  pnblic 
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aale.''     The  complaint  farther  alleges  that  through  the  efforts  and 
influence  of  this  corporation  and  its  members  tlie  American  Book- 
sellers' Association,  a  voluntary  association  which  was  composed  of  a 
large  majority  of  booksellers  at  wholesale  and  retail  thronghont  the 
United  States,  was  organized ;  that  in  pursuance  of  this  combina- 
tion and  agreement  the  said  American  Booksellers'  Association  and 
its  members  have  continnonsly  co-operated  with  and  assisted  the 
American  Pnblishers'  Association  and  the  members  thereof  in  estab- 
lishing and  maintaining  the  prices  of  such  books,  and  preventing 
competition  in  the  supply  and  sale  of  the  same,  and  still  continue 
so  to  do ;  and  that  ^^  in  compliance  with  said  agreement,  neither  of 
said  associations  nor  any  of  the  members  tliereof,  will  sell  or  sup- 
ply books  at  any  price  to  any  dealer,  whether  a  member  of  said 
association  or  not,  and  whether  such  books  are  copyrighted  or  not, 
or  are  not  published  by  said  American  Book  Publishers'  Associa- 
tion or  its  members,  who  resells  or  is  suspected  of  reselling  such  copy- 
righted books  at  less  than  the  arbitrary  net  price  fixed  by  said 
unlawful  combination,  nor  will  the  said  associations  nor  any  of  their 
members  sell  or  supply  any  books  whatever  to  any  one  who  resells 
or  is  suspected  of  reselling  such  copyrighted  books  to  any  dealer 
who  thereafter  sells  the  same  at  less  than  such  arbitrary  net  price." 
It  is  further  alleged  that,  "  for  the  purpose  of  forcing  and  compel- 
ling the  plaintiffs  to  join  such  illegal  and  unlawful  combination,  and 
of  inducing  and  coercing  them  to  maintain  an  enhanced  uniform 
price  of  books   at   i*etail,  the  defendants  conspired  to  injure  the 
plaintiffs  in   their  said  business  of   selling  books,  and  by  threats, 
coercion   and  intimidation,  sought,  and  by   like    means,  are  still 
seeking,  to  prevent  all    persons  engaged   in  the  business  of  pub- 
lishing   or    buying    and    selling    books,    at    wholesale    or   retail 
from  dealing    with  the  plaintiffs;"   that   the   defendant  corpora- 
tion and  the  American  Booksellens'  Association,  in  their  monthly 
bulletins  and  official  publications  and  otherwise,   have  wrongfully 
attacked  and  falsely  and  maliciously  misrepresented  these  plaintiffs, 
'*and  in  every  way  sought  to  cast  reproach  upon  tliem,  and  to 
intimidate  all  persons,  both  members  and  non-members  of  the  asso- 
ciations, from  selling  them  books,  and  to  prevent  all  publishers, 
although  not  members  of  the  association,  from  likewise  furnishing 
them  with  books,  although  said  publishers  and  dealers  would  be  will- 
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ing  so  to  do  bat  for  the  threats  of  defendants,  and  that  from  time  to 
time  they  issued  circular  letters  to  the  trade,  including  dealers  and 
publishers  outside  of  said  combination,  some  of  which  were  marked 
confidential,  blacklisting  the  plaintiffs  and  warning  all  persons 
against  doing  business  with  them,  and  threatening  to  injure  and 
destroy  the  business  of  any  dealer  or  publisher  who  should  sell 
books  to  these  plaintiffs ; "  that  ^'  by  reason  of  the  unlawful  agree- 
ment to  maintain  prices  and  prevent  competition,  and  the  nnlawfnl 
conspiracy  among  the  defendants  to  prevent  the  plaintiffs  from  pur- 
chasing any  books  and  selling  them  at  such  prices  as  to  them  seem 
desirable,  and  the  intimidations  and  threats  broadly  published  and 
widely  circulated  by  the  defendants,  many  dealers  and  publishersy 
both  those  belonging  to  said  associations  and  others,  have  refused  to 
sell  books  at  any  price  to  the  plaintiffs,  to  their  great  damage, 
although  such  publishers  and  dealers  have  signified  their  willing- 
ness to  deal  with  plaintiffs  but  that  they  feared  injury  from  the 
defendants  in  their  business ; "  and  that  ^^  the  defendants  still  con- 
tinue all  said  unlawful  acts,  and  threaten  to  continue  the  same,  to 
the  great  injury  and  damage  of  plaintiffs,  and  that  plaintiffs  have 
no  adequate  remedy  at  law." 

Does  this  combination  or  arrangement  violate  the  provisione  of 
this  act  which  we  have  before  considered?  It  is  alleged  and 
admitted  that  the  defendants  who  were  the  publishers  of  books,  with 
the  intent  to  prevent  competition  in  the  sale  of  books,  and  for  the 
purpose  of  establishing  and  maintaining  the  prices  of  all  books  pnb* 
lished  by  them,  or  any  of  them,  and  all  books  dealt  in  by  them,  and 
preventing  competition  in  the  sale  thereof,  combined  and  associated 
themselves  together,  and  to  carry  out  that  combination  incorporated 
the  defendant,  the  American  Publishers'  Association.  Having  thna 
secured  a  corporate  franchise  from  the  People  of  the  State,  the 
members  of  this  corporation  organized  a  voluntary  association  of 
those  engaged  as  wholesale  and  retail  dealers  in  books,  and  have 
agreed  among  themselves  that  any  bookseller  who  attempts  to  sell 
books  which  he  has  purchased  at  a  less  price  than  that  fixed  by 
the  publishers  shall  not  be  allowed  to  purchase  any  books,  either 
from  the  membera  of  the  corpomtioTi  or  from  the  members  of  the 
voluntary  association,  or  from  any  other  dealer  in  books,  and  have 
threatened  that  if  any  dealer  in  books  should  sell  to  such  a  book' 
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aeller,  he  will  be  prevented  from  buying  any  books  from  any  mem- 
ber of  the  association,  or  from  any  dealer  dealing  with  the  members 
of  either  the  corporation  or  the  association.  And  this  combination 
comprises  ninety-live  per  cent  of  the  publishers  of  books  in  the 
United  States  and  Canada,  and  the  Booksellers' Association  com- 
prises a  large  majority  of  all  dealers  in  books  not  publishers. 

What  is  the  object  of  this  combination  which  includes  the 
publishers  and  sellers  of  books?  What  is  the  eflEect  of  the  cor- 
porate action  of  this  corporation  and  of  its  members  in  carry* 
ing  out  the  intent  with  which  the  combination  (which  includes 
tile  formation  of  the  corporation  and  the  voluntary  association) 
was  formed}  Was  not  the  nature  and  object  of  the  combina- 
tion to  compel  every  dealer  in  books  to  fix  the  selling  price  of  each 
book  owned  by  him  at  the  price  designated  by  the  publishers  of  the 
books  ?  If  that  was  the  nature  and  object  of  the  arrangement  or 
eombination,  is  it  not  clear  that  by  it  competition  in  the  price  of 
books  is  or  may  be  restrained  or  prevented!  I  can  conceive  of  but 
one  answer  to  these  questions.  What  competition  in  the  price  at 
which  books  are  sold  or  retailed  can  exist  if  these  defendants,  con- 
stituting as  they  do  ninety-five  per  cent  of  the  publishers  of  books 
in  the  United  States  and  Canada,  can  carry  out  the  object  and  intent 
of  this  combination  ?  For  no  bookseller  who  sells  a  book  at  a  less 
price  than  that  fixed  by  the  publishers  can  obtain  a  book  to  sell.  If 
he  sells  a  book  at  a  less  price  than  tliat  fixed,  the  members  of  the 
association  who  are  the  publishers  of  the  book  will  sell  him  no 
books.  If  he  goes  to  a  bookseller  to  purchase  books  and  they  sell 
him,  the  bookseller's  supply  is  at  once  cut  off.  If  this  agreement 
could  be  carried  out,  all  competition  in  the  price  of  books  would 
necessarily  be  at  an  end. 

It  is  said,  however,  that  as  this  arrangement  related  to  copy- 
righted books  which  each  publisher  has  a  sole  right  to  publish  and 
sell,  the  agreement  is  merely  carrying  out  their  monopoly  given  by 
the  Copyright  Law  (U.  S.  R.  S.  §  4952  et  seq.,  as  amd.  by  26  U.  S. 
Stat,  at  Lai^,  1107)  and  is  not,  therefore,  a  violation  of  the  statute 
in  question ;  but  I  do  not  understand  that  the  Copyright  Law  gives 
to  a  publisher  any  right  in  the  book  when  once  it  is  published  and 
sold.  It  is  true  that  he  has  a  right  to  sell  as  many  copies  as  he 
pleases,  but  so  he  has  the  right  to  sell  any  other  book  he  pleases 
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upon  tlie  same  conditione.  The  monopoly  that  the  copyright  givefr 
Ib  that  no  one  else  shall  print  or  publish  the  book  npon  which  the 
copyright  exists,  and  of  coarse  every  publisher  can  enforce  that  right 
But  when  a  publisher  of  a  copyrighted  book  once  sells  the  book,  the 
Copyright  Law  gives  him  no  right  to  prevent  its  being  sold  by  the 
person  to  whom  he  sells  it  or  to  interfere  in  any  way  with  the  prop- 
erty right  of  the  purchaser  in  the  book  which  has  been  sold  by  the 
person  owning  the  copyright.  The  publisher  of  a  copyrighted  book 
certainly  cannot  sell  and  receive  the  price  and  still  own  and  control 
the  book.  He  can  prevent  any  other  publisher  from  publishing  and 
selling  it,  but  the  book  once  sold  becomes  the  property  of  the  pur- 
chaser,  and  neither  the  publisher  nor  the  author  can  interfere  with 
the  ownership  of  the  book  that  the  publisher  has  sold. 

We  have  discussed  this  question  without  reference  to  any  of  the 
cases  upon  this  subject,  relying  solely  upon  the  language  used  in 
the  statute,  with  the  evident  intent  of  the  Legislature  that  passed 
it,  and  having  ascertained  what  was  declared  to  be  illegal,  we  have 
examined  the  provisions  of  the  combination  or  arrangement  as 
alleged  in  relation  to  the  prohibition  contained  in  the  statute.  In 
none  of  the  cases  to  which  our  attention  has  been  called  has  the 
Co'virt  of  Appeals  defined  just  what  contract  or  combination  is  within 
the  prohibition  contained  in  this  statute.  The  court  at  Special  Term 
sustained  this  demurrer  upon  the  ground  tliat  the  case  of  Path  (t 
Sons  Co.  V.  ^at  Druggists^  Aasii,  {supra)  was  controlling,  but  in 
that  case  the  provisions  of  this  statute  were  not  considered,  as  the 
combination  therein  complained  of  was  formed  long  before  the  stat- 
ute was  enacted  and  the  action  itself  was  commenced  prior  to  that 
time. 

In  the  Park  case  there  was  an  interesting  discussion  as  to- 
whether  tlie  combination  in  that  case  was  void  at  common  law,  and 
the  validity  of  that  agreement  was  placed  by  a  majority  of  the  courts 
as  I  read  the  opinions,  upon  the  ground  as  stated  by  Judge  Haioht 
that  the  arrangement  "does  not  opeittte  to  restrict  sales  in  any 
localities,  but  contemplates  a  ready  method  of  distributing  the  goodfl> 
throughout  the  entire  country.  It  is,  in  eflfect,  tlie  creating  of  an 
agency  on  the  part  of  the  proprietors  by  which  every  druggist 
throughout  the  United  States  may  receive  the  goods  and  dispose  of 
them  as  agents  of  the  principal,  receiving  the  commissions  agreed 
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upon  therefor."  The  agreement,  as  construed  bj  the  court  in  that 
case,  was :  ^^  The  manufacturer  says  to  the  jobbers  of  the  country,  I 
manufacture  a  medicine  that  I  will  sell  for  one  dollar  a  bottle,  and 
it  is  my  desire  that  it  shall  be  sold  at  that  price  per  bottle  through* 
out  the  country.  If  you  will  take  consignments  of  this  medicine 
from  me,  billed  to  you,  at  that  price  per  bottle,  I  will  allow  you  a 
rebate  of  ten  per  cent,  and  if  I  find  that  you  are  selling  at  a  lower 
price  than  billed  to  you,  I  will  allow  no  rebate.  If  this  arrangement 
is  not  satisfactory  to  you,  I  prefer  to  keep  my  manufactured  stock 
on  hand.  These  are  tlie  only  conditions  under  which  I  will  ship  my 
manufactured  article."  Thus  the  only  effect  of  the  agreement  waa 
that  the  manufacturers  or  proprietors  refused  to  allow  a  rebate  on 
the  price  that  they  had  fixed  for  their  goods  to  those  dealers  who 
refused  to  sell  at  the  retail  price  fixed,  and  the  reason  that  the  plain* 
tiff  objected  to  this  plan  is  thus  stated  by  Judge  Haight  :  "  The 
meaning  of  these  allegations  is  obvious.  It  is  that  the  plaintiff  or 
the  firm  of  John  D.  Park  &  Sons,  of  which  the  plaintiff  is  successor^ 
could  command  large  capital,  and  by  reason  of  this  they  could  pur* 
chase  proprietary  goods  in  larger  quantities  and  more  cheaply  than 
the  other  wholesale  and  jobbing  druggists,  and  that  by  reason  of  the 
a^doption  of  the  contract  plan  the  plaintiff  was  unable  to  so  do. 
Under  the  contract  plan  the  prices  of  these  goods  were  made  uni- 
form for  fixed  quantities,  and  dealers  possessing  large  capital  and 
thereby  enabled  to  purchase  in  large  quantities,  could  not  purchase 
for  a  less  sum  than  the  ordinary  wholesale  and  jobbing  dniggist,  and 
not  being  able  to  purchase  for  a  less  sum,  could  not  handle  the 
goods  more  cheaply."  Chief  Judge  Pabkeb,  in  his  concurring 
opinion,  also  emphasizes  this  as  the  object  of  the  combination 
when  he  says  that  it  was  discovered  that  the  ^^manufacturers 
have  favorites  to  whom  they  will  give  a  larger  rebate  than  to  whole* 
sale  dealers  as  a  class,  and  generally  the  favorite  is  the  person 
or  corporation  buying  the  greatest  amount  of  goods,  as  strong 
firms  or  corporations  Hke  this  plaintiff  with  a  business  of  suchdimen* 
sions  that  it  claims  damages  in  this  case  of  one-half  million  of  dol- 
lars. *  *  *  That  there  are  wholesale  dealers  who  for  the  purpose 
of  getting  clients  away  from  their  competitors  will  give  them  some 
part  of  such  extra  rebate.  To  remedy  this  difSculty  was  the  leading 
object  of  the  association,  and  it  was  sought  to  be  accomplished  by 
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placing  all  the  wholesalers  upon  an  equality  so  that  one  shoald  have 
no  advantage  over  the  other  in  dealing  with  retail  dealers,  a  resnlt 
which  seems  altogether  desirable  because  it  is  in  the  line  of  fair  deal- 
ing." And  in  discussing  the  tlireats  thait  it  is  all^;ed  were  made 
against  the  plaintiff  bv  the  defendants  it  was  stated  that  those 
threats  were  nothing  more  than  a  notice  to  the  trade  that  the  plain- 
tiff ^^  is  outside  of  the  association  and  prefers  to  stay  out  of  it  rather 
than  be  bound  by  the  rules  and  regulations  which  other  members  of 
the  trade  regard  as  fairest  and  best  to  all,  and  insisting  that  the 
penalties  of  such  a  course  shall  be  meted  out  to  him,  namely,  that 
he  shall  not  be  allowed  any  rebate  upon  any  of  the  manufactnren 
goods  so  long  as  he  shall  retain  that  position,"  and  ^'  it  will  be  seen, 
therefore,  that  this  is  a  controversy  between  opponents  in  business, 
neither  side  trying  to  help  the  public.  Nor  will  tlie  public  be  the 
gainer  by  the  success  of  either."  The  dissenting  opinions  in  that 
case  are  based  solely  upon  the  nature  of  the  combination  or  arrange- 
ments between  the  defendants.  As  I  understand  it  there  was  no 
substantial  dispute  about  the  law,  but  the  difference  arose  as  to  the 
<3on6truction  to  be  given  to  the  agreement  which  it  was  sought  to  have 
declared  illegal.  Judge  Mabtik  in  his  dissenting  opinion  examines 
the  authorities  in  this  State  and  it  is  quite  unnecessary  for  us  to  dis- 
cuss them  here.  The  cases  to  which  he  calls  attention  on  pages  34, 
35  and  87  of  the  report  seem  to  me  to  condemn  the  arrangement  or 
combination  now  under  discussion.  Thus,  in  People  v.  Fisher  (U 
Wend.  9)  Chief  Justice  Savaoe  says  that  the  owner  of  an  article 
was  not  required  to  sell  it  for  any  particular  price  or  for  less  than  a 
stated  price,  but  he  had  no  right  to  state  the  price  at  which  others 
should  sell  their  goods,  and  that  all  combinations  to  effect  such  a 
purpose  were  illegal.  In  Currcm  v.  Odlen  (163  N.  T.  83)  it  was 
held  that  contracts  or  arrangements  with  employers  to  coerce  other 
workingmen  to  become  members  of  the  organization  and  to  come 
under  its  rules  and  conditions  under  the  penalty  of  the  loss  of  their 
positions  and  of  deprivation  of  employment  are  against  public 
policy  and  unlawful,  and  are  in  conflict  with  the  principles  of  public 
policy  which  prohibits  monopoly  or  exclusive  privileges.  In  J%M 
V.  Harrington  (189  N.  Y.  105)  an  agreement,  the  real  purpose  of 
which  was  to  suppress  competition  in  an  article  of  food,  was  fo^ 
bidden  by  public  policy  and  void.     Cummings  v.    Union  Blue 
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Stmie  Co.  (164  N.  Y.  401)  is  but  an  application  of  this  same 
principle.  Jadge  Landon,  in  delivering  the  opinion  of  the  court, 
there  says :  "  But  the  case  before  us  is  of  a  different  kind.  It 
is  one  of  such  a  combination  among  many  dealers  as  threat- 
ened a  monopoly,  with  which  the  individual  would  be  prac- 
tically powerless  to  compete,  and  the  many  consumers  who  would 
be  severally  exposed  and  coerced  would  be  either  compelled  to  sub- 
mit to  its  exactions  or  to  forego  the  purchase  of  the  commodity  of 
customary  use  needful  to  them,  and  but  for  this  monopoly  obtain- 
able in  the  market  at  a  reasonable  price.  The  same  evil  principle 
pervades  both  large  and  small  combinations ;  all  are  alike  offenders, 
differing  in  degree,  but  not  in  kind.  And  hence  it  is  that  contracts 
by  which  the  parties  to  them  combine  for  the  purpose  of  creating 
A  monopoly  in  restraint  of  trade,  to  prevent  competition,  to  control 
and  thus  to  limit  production,  to  increase  prices  and  maintain  them 
are  contrary  to  sound  public  policy  and  are  void."  And  in  Cohen 
V-  Berlin  ds  Jones  Envelope  Co.  (166  N.  T.  292)  the  same  principle 
was  applied.  There  the  court  say :  ^'  The  contract  gave  and  was 
intended  to  give  the  parties  of  the  second  part,  through  the  Stand- 
ard Envelope  Company,  the  exclusive  right  to  fix  prices  at  which 
manufacturers  of  envelopes  should  sell  their  output  during  the  term 
fixed  by  the  contract,  the  object  being  to  secure  a  better  price  for 
the  goods  manufactured.  Such  a  contract  threatens  a  monopoly 
whereby  trade  in  a  usef  al  article  may  be  restrained  and  its  price 
unreasonably  enhanced,  and  it  matters  not  that  the  parties  to  it 
may  have  so  moderately  advanced  prices  that  the  sum  exacted  for 
the  product  seems  to  some  persons  reasonable,  for  '  the  scope  of  the 
contract,  and  not  the  possibility  of  self-restraint  of  the  parties  to  it,  is 
the  test  of  its  validity.' "  And  Judge  Cullen  says  in  the  Park  Case 
(supra) :  ^^  But  the  scheme  adopted  goes  further.  It  requii-es  the 
manufacturer  not  only  to  sell  at  the  same  price  to  each  jobber,  but 
to  compel  each  jobber  to  sell  to  the  consumer  at  the  same  price  by 
refusing  to  sell  goods  to  any  one  who  would  not  comply  with  these 
requirements.  It  is  in  this  respect  that  the  agreement  is  vicious  and 
operates  in  restraint  of  trade,  for  it  destroys  competition  among  the 
jobbers."  There  is  no  statement  in  the  prevailing  opinions  in  that 
case  that  would  uphold  the  scheme  if  its  effect  had  been  as  thus 
described  by  Judge  Cdllbn,  and  I  do  not  think  this  case  is  an 
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anthoi'ity  for  holding  that  tlie  arrangement  as  here  alleged  would 
have  been  legal  at  common  law,  but  however  that  may  be,  it  is,  I 
think,  clearly  within  the  statute. 

It  is  not  seriously  disputed  but  that  books  are  an  article  or  com- 
modity of  common  use,  and  a  further  discussion  of  this  question  is 
quite  unnecessary.  We  have  the  plain  terms  of  the  statute.  We 
have  a  combination  expressly  organized  for  an  object  which  the 
statute  declares  as  against  public  policy,  illegal  and  void.  We  have 
the  fact  that  such  a  combination  or  arrangement  has  been  and  is 
being  applied  to  prevent  the  plaintiffs  from  continuing  their  busi- 
ness, and  has  caused  them  large  damage  for  which  they  have  no 
adequate  remedy  at  law ;  and  it  seems  to  follow  that,  such  a  con- 
dition being  admitted,  the  plaintiffs  are  entitled  to  some  relief.  In 
my  view  of  the  case  the  complaint  stated  a  cause  of  action  and  the 
demurrer  was  improperly  sustained. 

The  judgment  should,  therefore,  be  reversed,  with  costs,  and 
the  demurrers  overruled,  with  costs,  with  leave  to  the  defendants  to 
withdraw  demurrers  and  to  answer,  upon  payment  of  costs  of  this 
court  and  in  the  court  below. 

Patterson  and  Lauqhlin,  JJ.,  concurred ;  Van  Brunt,  P.  J.^ 
and  McLaughlin,  J.,  dissented. 

McLaughlin,  J.  (dissenting) : 

The  question  here  presented  cannot  be  distinguished  in  principle 
from  the  question  presented  in  Park  <6  Sons  Co.  v.  ]!f^at  Drug- 
gUW  Assn.  (54  App.  Div.  223 ;  affd.,  175  N.  T.  1).  In  that  case 
the  manufacturers  of  certain  proprietary  articles  entered  into  an 
agreement  which,  in  effect,  was  to  maintain  the  price  put  upon 
such  articles  by  the  respective  manufacturer  thereof.  Here,  the 
publishers  of  copyrighted  books  have  entered  into  a  similar  agree- 
ment for  the  purpose  of  maintaining  the  price  which  the  respec- 
tive publishers  put  thereon.  There  is  also  an  allegation  in  this  com- 
plaint to  the  effect  that  the  agreement  related  to  uncopyrighted  a& 
well  as  copyrighted  books,  but  as  I  read  this  complaint,  I  do  not 
think  that  allegation  adds  anything  to  the  one  relating  to  the  copy- 
righted books,  because  there  is  no  allegation  in  it  to  the  effect  that 
the  plaintiffs  have  by  the  act  of  the  defendants  been  prevented  from 
purchasing  all  the  uncopyrighted  books  which  they  desire  from  per- 
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sons  not  members  of  the  American  Publishers'  Association,  or  that 
the  sale  of  uncopyrighted  books  will,  bj  reason  of  the  acts  of  any 
of  the  defendants,  be  restricted  in  any  way. 

Applying,  therefore,  the  principle  laid  down  in  the  Park  case  to 
the  facts  set  out  in  the  complaint,  it  necessarily  follows,  as  it  seems 
to  me,  that  the  judgment  appealed  from  is  right  and  must  be 
affirmed. 

Yan  Bkunt,  p.  J. : 

I  concnr  with  Mr.  Justice  McLaughlin.  I  do  not  see  why  a 
seller  of  property  in  respect  to  which  he  has  a  monopoly  cannot 
impose  any  conditions  as  to  its  resale  that  he  sees  fit. 

Judgment  reversed,  with  costs,  and  demurrers  overruled,  with 
costs,  with  leave  to  defendants  to  withdraw  demurrers  and  to  answer 
on  payment  of  costs  in  this  court  and  in  the  court  below. 


William  G.  Kose,  Respondent,  v.  Seth  Low,  as  Mayor  of  the  City 
of  Kew  York,  and  Others,  Appellants. 

Ocfmpetition  in  the  making  cf  contracts  for  street  powements  in  New  Tork  city — 
what  arrangement  Jot  the  obtaining  of  a  supply  of  a  patented  article  by  any 
bidder  does  not  constitute  **  a  fair  and  reasonable  opportunity  for  competition.*' 

Section  1554  of  the  revised  New  Tork  charter  (Laws  of  1901,  chap.  466),  which 
provides:  "Except  for  repairs,  do  patented  pavement  shall  be  laid,  and  no 
patented  article  shall  be  advertised  for,  contracted  for  or  purchased,  except 
under  such  circumstances  that  there  can  be  a  fair  and  reasonable  opportunity 
for  competition,  the  conditions  to  secure  which  shall  be  prescribed  by  the  board 
of  estimate  and  apportionment,"  Is  designed  to  prevent  the  laying  of  patented 
pavements  unless  under  circumstances  insuring  a  fair  and  reasonable  opportu- 
nity for  competition,  except  where  the  patented  pavement  is  desired  for  the 
purpose  of  repairing  an  existing  patented  pavement,  to  which  case  the  con- 
dition as  to  the  opportunity  for  competition  does  not  apply. 

If  the  municipal  authorities  decide  to  lay  a  pavement  of  a  certain  general  charac- 
ter, complying  with  the  requirements  specified  by  them,  the  section  does  not 
prohibit  the  owners  of  a  patented  pavement,  complying  with  the  spedfled 
requirements,  from  bidding  upon  and  being  awarded  the  contract,  as  those 
able  to  lay  the  same  character  of  pavement  can  enter  into  competition 
with  the  owner  of  the  patented  pavement  and  thus  create  the  condition  con- 
templated by  the  section. 

The  section,  however,  prohibits  the  municipal  authorities  from  advertising  for 
proposals  to  pave  a  street  with  a  particular  patented  pavement,  althoagh  such 
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authorities  have  entered  into  an  agreement  with  the  owner  of  the  patented 
pavement,  by  whic^  the  latter  has  agreed  to  furnish  all  bidders  with  all  tbe 
materials  and  authority  necessary  to  enable  them  to  lay  the  patented  pave- 
ment at  a  uniform  price  per  square  yard,  as  no  one  but  the  patentee  could, 
under  such  conditions,  lay  the  pavement  without  paying  the  patentee  the 
stipulated  price  per  square  yard,  thus  affording  the  patentee,  if  it  chose  to  bid 
upon  the  work,  an  advantage  over  all  other  bidders  which  would  effectually 
eliminate  all  competition. 

Appeal  by  the  defendants,  Seth  Low,  as  mayor  of  the  city  of  Kew 
York,  and  others,  from  an  order  of  the  Supreme  Court,  made  at  the 
iNew  York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  2d  day  of  June,  1903,  granting  the 
plaintifiPs  motion  for  an  injunction  jpenderUe  lite. 

Theodore  Connoly^  for  the  appellants. 

George  W.  Alger^  for  the  respondent. 

Ingbaham,  J. : 

The  plaintiff,  a  taxpayer  of  the  city  of  New  York,  seeks  to  restram 
the  defendants  from  making  a  contract  based  upon  proposals  for 
regulating,  paving  and  repaying  with  "  Bitulithic  Pavement,"  other- 
wise known  as  "Warren's  Bituminous  Water-proof  Pavement," 
Seventh  avenue,  in  the  city  of  New  York,  upon  the  ground  that 
this  pavement  was  a  patent  pavement,  and  that  the  charter  of  the 
city  of  New  York  prohibited  the  laying  of  the  patent  pavement  in 
the  city  of  New  York.  The  proposals  asking  for  bids  provided  that 
"  Sealed  bids  or  estimates  will  be  received  by  the  President  of  the 
Borough  of  Manhattan,  at  the  City  Hall,  Room  16,  until  11  o'clock 
A.  M.  on  Tuesday,  April  14r,  1903,  for  regulating,  grading  and  repay- 
ing with  Bitulithic  Pavement,  otherwise  known  as  Warren's  Bitumi- 
nous Water-proof  Pavement,  the  roadway  of  Seventh  avenue,  from 
One  Hundred  and  Tenth  street  to  One  Hundred  and  Twentieth 
street."  Then  followed  the  engineer's  estimate  of  the  quantities 
which  would  be  required  as  23,650  square  yards  of  bitulithic 
pavement,  and  contained  the  following  statement :  "  The  bidder  will 
state  the  price  of  each  item  or  article  contained  in  the  specifications  or 
schedules  herein  contained  or  hereto  annexed,  per  linear  foot,  square 
foot,  square  yard,  cubic  yard  or  other  unit  of  measure.  *  *  *  The 
patentees  of  the  said  bitulithic  pavement  have  agreed  with  the  Cily 
of  New  York  to  permit  the  construction  of  the  said  pavement  under 
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their  patents  and  to  famish  the  requisite  materials  for  the  wearing 
surface  of  the  pavement  at  an  agreed  price,  which  price  will  be  the 
same  to  all  bidders,  and  may  be  had  from  the  Borough  President.'^ 
It  is  alleged  in  the  complaint,  and  not  denied,  that  ^'the  said 
bitnlithic  pavement,  otherwise  known  as  Warren's  Patent  Bitumi- 
nous Water-proof  Pavement,  the  only  article  specified  in  said  adver- 
tisement to  be  used  as  a  pavement,  is  known  in  the  trade  to  be  a 
patented  article  itself,  and  it  is  known  that  the  materials,  methods^ 
machines  and  appliances  psed  in  its  manufacture  and  setting  are  all 
patented  machines,  methods,  materials  and  appliances,  and  further^ 
that  said  pavement,  to  wit,  bitulithic  pavement,  otherwise  known  a& 
Warren's  Patent  Bituminous  Water-proof  Pavement,  and  the  mate- 
rials, machines  and  appliances  with  which  said  pavement  is  made 
and  set,  are  all  under  letters  patent  of  the  United  States  and  issued 
to,  or  exclusively  owned  or  controlled  by,  a  certain  person,  assoda- 
tion  or  corporation  known  as  the  Warren  Brothers  Company,  and  is 
supplied  by  the  said  Warren  Brothers  Company  exclusively,  that 
company  being  the  only  source  from  which  the  materials  or  paving 
above  mentioned  and  its  setting  may  be  procured  for  work  in  this  city.'^ 
These  proposals  also  contained  the  following  provision:  "Before 
advertising  for  bids  there  will  be  filed  at  the  office  of  the  Engineer 
of  Highways  of  the  Borough  of  Manhattan  a  sample  of  the  bitu* 
lithic  pavement,  otherwise  known  as  Warren's  Patent  Bituminous 
Macadam  Waterproof  Pavement,  which  it  is  proposed  to  lay.  Such 
sample  shall  have  an  area  of  not  less  than  one  square  foot  and  must 
be  plainly  marked.  The  President  of  the  Borough  will  furnish  all 
.  proposed  bidders  a  copy  of  an  agreement  under  the  seal  of  Warren 
Brothers  Company,  stating  at  what  price  per  square  yard  of  pave- 
ment to  be  laid  said  Warren  Brothers  Company  will  furnish  to  any 
responsible  contractor  the  right  to  construct  the  pavement  under  the 
patents,  together  with  the  necessary  materials,  as  follows."  A  copy 
of  the  proposed  contract  and  specifications  was  produced  by  the 
defendants,  and  by  that  contract  the  contractor  agreed,  at  his  own 
cost  and  expense,  to  furnish  "  all  the  materials  and  labor  necessary 
or  proper  for  the  purpose,  and  in  a  good,  substantial  and  workman- 
like manner,  regulate,  grade  and  repave  with  bitulithic  pavement, 
the  street  above  mentioned,  set  and  reset  curbstones  as  may  be  nec- 
essary, all  to  the  amounts  as  herein  provided,  and  maintain  the  said 
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work  in  good  condition  to  the  satisfaction  of  the  President^  for  a 
period  of  five  years  from  the  final  completion  and  acceptance 
thereof/'  The  specification  annexed  to  the  proposed  contract  pro- 
vided that  ^^  after  compression  this  foundation  shall  be  coated  or 
sprinkled  with  a  thin  layer  of  Warren's  No.  1  Puritan  Brand  Semi- 
Liquid  Bituminous  Cement,  such  cement  to  be  sufficiently  fluid  to 
unite  freely  with  the  cold  stone  foundation.  On  top  of  this  layer 
of  bituminous  cement  shall  be  spread  a  heavy  coating  of  Warren's 
No.  24  Puritan  Brand  Hard  Bituminous  Cement.  *  *  *  On  top 
of  the  foundation  as  above  prepared  shall  be  laid  Warren's  Patent 
Bituminous  Macadam  Waterproof  wearing  surface  as  foUows;" 
and  then  follow  provisions  adopting  the  patented  mctliod  of  Warren 
Brothers  Company,  and  providing  for  the  use  of  machinery  for  lay- 
ing this  pavement,  which  is  also  protected  by  the  patents  issued  to 
Warren  Brothers  Company. 

It  will  thus  be  seen  that  it  was  the  intent  of  the  defeniants  to 
make  a  contract  to  lay  this  patented  pavement,  which  could  only  be 
laid  by  the  firm  owning  the  patents,  and  no  one  could  make  this  con- 
tract and  execute  it  except  the  patentees  or  some  person  to  whom 
the  patentees  had  furnished  the  materials  to  be  used  in  the  constnic- 
tion  of  the  pavement.  There  was  submitted  by  the  defendants  a 
-communication  to  the  president  of  the  borough  from  the  Warren 
Brothers  Company,  agreeing  to  furnish  to  any  contractor  to  whom  a 
-contract  was  awarded  to  pave  a  street  or  streets  in  the  borough  of 
Manhattan,  city  of  New  York,  with  Warren's  patent  bitulithic 
pavement,  ^^  and  who  shall  enter  into  such  contracts  with  such  sure- 
ties as  may  be  provided  by  law  and  by  said  City  of  New  York,  the 
following  items,  being  all  the  material  and  authority  necessary  to  be 
furnished  by  this  company  to  lay  said  pavement :  (a)  The  necessaiy 
bitulithic  roadway  mixture  for  the  wearing  surface,  delivered  hot  in 
wagons  of  the  contractor,  prepared  under  the  patent  processes  of, 
and  by,  Warren  Brothers  Company,  (b)  The  right  to  use  any  and 
alJ  patents  owned  or  controlled  by  Warren  Brothers  Company 
which  are  necessary  to  be  used  in  the  laying  of  said  pavements, 
(c)  The  two  grades  of  bituminous  cement  for  coating  the  founda- 
tion of  said  pavement,  and  the  flush  coating  cement  for  use  in  the 
wearing  surface."  (d)  The  patentees  also  agreed  to  furnish  to  the 
•contractor,  or  to  the  city,  at  their  own  expense,  an  expert  who 
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woald  give  proper  advice  aa  to  the  building  of  said  pavement.  The 
price  that  contractors  bidding  on  Warren's  bitalithic  pavement 
were  to  pay  to  the  patentees  was  one  dollar  and  forty-nine  cents  per 
sqnare  yard  of  pavement 

Upon  the  basis  of  this  consent  of  the  patentees  bids  were  invited 
from  contractors  to  lay  the  pavement.  Any  person  other  than  the 
Warren  Brothers  Company  wishing  to  lay  this  pavement  would  be 
required  to  pay  to  the  Warren  Brothers  Company  the  amount  speci- 
fied in  the  proposal  of  one  dollar  and  forty-nine  cents  per  square  yard 
of  pavement.  Thus,  as  to  the  cost  of  the  pavement,  there  was  and 
eould  be  no  competition.  By  the  agreement  between  the  authorities 
And  Warren  Brothers  Company  the  price  of  the  pavement  was 
£xed.  No  one  but  the  patentees  could  furnish  the  pavement,  and 
the  patentees  agreed  to  furnish  and  lay  it  for  one  dollar  and  forty- 
nine  cents  per  square  yard  ot  pavement.  There  was  some  additional 
work  to  be  done  in  regard  to  the  curbstones  upon  the  street,  which 
would  be  open  to  competition,  and  under  the  contract  the  same  per- 
son was  required  to  construct  these  curbstones  and  lay  the  pave- 
ment ;  but  for  the  pavement  proper  there  could  be  no  competition. 
Whoever  obtained  the  contract  the  patentees  were  to  lay  the  pave- 
ment at  the  price  fixed  by  them.  The  effect  of  this  contract  was 
that  the  pavement  was  to  be  supplied  by  Warren  Brothers  Com- 
pany, the  patentees,  at  a  price  fixed  by  them,  without  any  competi- 
tion with  others,  and  it  is  quite  apparent  that  no  one  could  bid  for 
this  contract  except  Warren  Brothers  Company.  There  was,  in 
substance,  an  agreement  between  the  city  authorities  and  Warren 
Brothers  Company  to  lay  this  pavement  at  a  price  fixed  at  one  dol- 
lar and  forty-nine  cents  per  square  yard  of  pavement.  That  agree- 
ment having  been  made,  proposals  for  bids  were  made  by  which 
each  bidder  was  to  agree  to  lay  this  patent  pavement,  the  bidder  to 
pay  the  patentees  the  amount  that  had  been  fixed  as  the  price  of 
the  pavement. 

The  question  is  then  presented  whether  such  a  contract  was  pro- 
hibited, and  the  determination  of  this  question  depends  upon  the  con- 
struction to  be  given  to  section  1554  of  the  revised  charter  (Laws  of 
1901,  chap.  466).  That  section  is  as  follows :  ^^  Except  for  repairs, 
no  patented  pavement  shall  be  laid,  and  no  patented  article  shall  be 
App.  Div.—Vou  LXXXV.        30 
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advertised  for,  contracted  for  or  purchased,  except  under  such  cir- 
cumstances that  there  can  be  a  fair  and  reasonable  opportunity  for 
competition,  the  conditions  to  secure  which  shall  be  prescribed  bj 
the  board  of  estimate  and  apportionment."  It  was  the  opinion  of 
the  learned  justice  who  presided  at  the  Special  Term  that  thig 
section  of  the  charter  was  intended  absolutely  to  prohibit  the  laying 
of  a  patented  pavement  except  for  the  purpose  of  repairs.  To  that 
propoeition  we  do  not  agree.  The  provisions  of  this  section  of  the 
revised  charter,  though  somewhat  obscure,  are  rendered  clear  by  a 
consideration  of  the  provisions  in  relation  to  the  subject  in  former 
charters  of  the  city. 

This  clause  was  first  enacted  in  the  charter  of  1873  (Laws  of  1873^ 
chap.  885,  §  116).  As  originally  enacted  it  provided:  "No 
patented  pavement  shall  be  laid,  and  no  patented  article  shall  be 
advertised  for,  contracted  for  or  purchased,  except  under  such  cir- 
cumstances that  there  can  be  a  fair  and  reasonable  opportunity  for 
competition,  the  conditions  to  secure  which  shall  be  prescribed  by 
the  board  of  estimate  and  apportionment."  At  the  same  session  of 
the  Legislature  (by  chap.  757,  §  22)  this  section  was  amended  so  as 
to  read :  '^  Except  for  repairs,  no  patented  pavement  shall  be  laid, 
and  no  patented  article  shall  be  advertised  for,  contracted  for  or 
purchased,  except  under  such  circumstances  that  there  can  be  a  fan* 
and  reasonable  opportunity,"  etc.  The  intent  of  adding  the  phrase 
"  except  for  repairs  "  to  the  section  as  before  enacted  was  to  allow 
patented  pavements  already  in  existence  to  be  repaired  without 
requiring  that  the  condition  should  exist  which  would  insure  a  fair 
and  reasonable  opportunity  for  competition,  but  there  was  no  inten- 
tion to  make  such  a  change  as  would  prohibit  the  laying  of  any 
patented  pavement  at  all.  This  provision  of  the  statute  remained 
in  force  until  tlie  enactment  of  the  Consolidation  Act  (Laws  of  1888, 
chap.  410,  §  63).  By  that  act  this  provision  was  amended  as  it  now 
appears  in  section  1554  of  the  revised  charter,  and  it  has  remained 
in  the  same  form  until  the  present  time. 

We  think  what  was  intended  was,  that  there  should  thereafter  be 
no  patented  pavement  laid,  and  no  purchase  of  a  patented  article^ 
except  under  conditions  which  would  allow  competition.  That 
competition  could  not  be  a  competition  to  supply  the  patented  pave- 
ment or  articles,  because  the  manufacturers  thereof  have  a  monopoly 
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of  them  by  reason  of  their  patents.  If,  however,  a  certain  result 
was  to  be  arrived  at,  namely,  a  smooth  pavement  to  be  laid,  then 
there  conld  be  advertisement  for  a  smooth  pavement  which  would 
comply  with  the  requirements  deemed  proper  by  the  local  authori- 
ties having  charge  of  the  particular  street  to  be  paved,  and  the 
owner  of  the  patented  pavement  could  compete  with  others  who 
famished  a  pavement  which  complied  with  the  same  requirements ; 
and  in  that  way  the  patentees  of  a  pavement  could  enter  into  com- 
petition with  others  who  would  lay  the  same  character  of  pavement, 
and  conditions  could  thus  be  created  where  there  could  be  a  fair  and 
reasonable  opportunity  for  competition.  Under  the  charter  of  1873 
and  the  Consolidation  Act  where  the  public  officials  were  required 
to  award  the  contract  to  the  lowest  bidder  (See  §  91  and  §  64 
respectively),  there  was  no  power  to  lay  a  patented  pavement  unless 
the  patentee  would  contract  to  lay  a  pavement  meeting  the  require- 
ments imposed  by  the  public  authorities  at  a  less  price  than  the 
other  bidders. 

From  an  examination  of  the  proposal,  contract  and  specifications 
it  would  seem  that  the  conditions  under  which  these  bids  were 
requested  are  such  that  there  can  be  no  competition.  The  board  of 
estimate  and  apportionment  are  authorized  to  impose  the  conditions  to 
secure  a  fair  and  reasonable  opportunity  for  competition,  and  where 
the  conditions  imposed  by  them  do  give  such  an  opportunity,  the 
court  could  not  interfere.  But  when  the  conditions  imposed  by 
the  board  of  estimate  and  apportionment  are  such  that  the  only 
person  who  could  lay  the  pavement  is  the  patentee,  it  is  apparent 
that  the  mandatory  provisions  of  the  statute  have  not  been  observed, 
and  that  the  municipal  authorities  are  prohibited  from  laying  a  pave- 
ment contracted  for  under  such  conditions.  Section  419  of  the  revised 
charter,  which  must  be  read  in  connection  with  this  section  1554 
which  we  have  discussed,  provides  that  '^all  contracts  shall  be 
entered  into  by  the  appropriate  borough  president,  and  heads  of 
departments,  and  shall,  except  as  herein  otherwise  provided,  be 
founded  on  sealed  bids  or  proposals,  made  in  compliance  with  public 
notioes  *  *  *  ;  if  a  borough  president  or  the  head  of  a  depart- 
ment shall  not  deem  it  for  the  interests  of  the  city  to  reject  all  bids, 
he  shall,  without  the  consent  or  approval  of  any  other  department 
or  officer  of  the  city  government,  award  the  contract  to  the  lowest 
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bidder,  unless  the  board  of  estimate  and  apportionment  by  a  three- 
quarter  vote  of  the  whole  board,  shall  determine  that  it  is  for  the 
public  interest  that  a  bid  other  than  the  lowest  should  be  accepted.'' 
Under  the  provisions  of  this  section,  if  the  proprietor  of  a  patented 
pavement  should  bid  to  supply  a  pavement,  and  his  bid  should  be  in 
excess  of  other  bidders,  the  board  of  estimate  and  apportionment 
could,  by  a  proper  vote,  still  accept  the  bid  of  the  patentee,  but 
before  such  bid  could  be  accepted,  the  revised  charter  requires  that 
the  bids  shonld  be  advertised  for  under  conditions  that  would  permit 
a  competition,  and  then,  having  the  bids  under  such  a  proposal  before 
them,  the  board  of  estimate  and  apportionment  are  to  determine 
whether  or  not  it  is  for  the  public  interest  that  a  higher  bid  should 
be  accepted  rather  than  a  lower  bid,  but  bids  based  upon  proposals 
which  exclude  all  opportunity  of  competition  are,  we  think,  expresdj 
prohibited  by  this  section  of  the  charter. 

It  follows  that  the  execution  of  the  proposed  contract  wonid  be  a 
violation  of  the  revised  charter,  and  that  the  court  below  properly 
enjoined  the  defendants  from  executing  such  a  contract. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Van  Brunt,  P.  J.,  Patterson,  Hatch  and  Laughlin,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Nathaniel  Whitman  and  Others,  Appellants,  v.  The  Cmr  of  Nbw 
York,  Respondent. 

Jkterminatian  of  a  daim  to  real  property — one  having  the  legal  title,  although  net 
inpoueseion,  inay  compel  it — form  of  the  judgment — a  limitation  in  the  judg- 
ment thiU  the  land  was  mtifeet  to  the  regulations  of  the  United  States,  vihieh  wu 
not  a  party  to  the  action,  stricken  out — deed  by  the  city  ef  New  Tork  of  land 
under  the  waters  of  the  Harlem  river,  construed  to  except  Exterior  street  and  niot 
to  reserve  any  easement  of  access  over  the  land  conveyed. 

A  person,  having  the  legal  title  to  real  property  which  is  unoccupied,  may  main- 
tain an  action,  under  section  1638  of  the  Code  of  Civil  Procedure,  to  compel 
the  determination  of  a  claim  to  such  property,  although  he  is  not  in  the  actual 
possession  thereof. 
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Jl  coQYeyaDoe  by  the  city  of  New  Tork  of  land,  mostly  under  the  waters  of  the 
Harlem  river,  between  East  Ninetieth  street  and  East  Ninety-first  street,  and 
extending  from  the  original  high-water  mark  to  the  bulkhead  line  established 
by  chapter  768  of  the  Laws  of  1857,  contained  the  following  clause:  "  Saving 
and  reserving  out  of  the  hereby  granted  premises  so  much  thereof  as  may 
form  part  of  any  street  or  streets,  avenue  or  avenues,  road  or  roads,  bridge  or 
bridges,  that  may  now  or  hereafter  be  assigned,  designated  or  laid  out  through 
said  premises  according  to  law  for  the  uses  and  purposes  of  public  streets, 
avenues  and  highways  as  hereinafter  mentioned  or  which  are  now  in  use  as 
such." 

Annexed  to  and  made  a  part  of  the  deed  was  a  map,  upon  which  a  strip  seventy 
feet  in  width,  extending  across  the  entire  front  of  the  premises  conveyed,  was 
designated  as  Exterior  street. 

In  an  action  brought  by  the  grantee's  successors  in  interest  against  the  city  of 
New  York,  under  section  1688  of  the  CJode  of  Civil  Procedure,  to  determine 
what  rights,  if  any,  the  city  had  in  the  premises  conveyed,  it  was 

Ssld,  that  the  clause  contained  in  the  deed  operated  to  reserve  from  the  terms  of 
the  grant  the  title  to  the  land  lying  within  the  boundaries  of  Exterior  street 
as  laid  out  on  the  map,  and  that  it  was,  therefore,  immaterial  whether  or  not 
such  street  had  been  legally  laid  out; 

That,  under  the  t«rms  of  the  conveyance  there  was  no  implied  reservation  of  an 
easement  in  favor  of  the  grantor  over  the  premises  described  in  the  deed  for  a 
reasonable  distance  north  of  the  line  of  East  Ninetieth  street  and  south  of  the 
line  of  East  Ninety-first  street  respectively,  so  far  as  was  necessary  to  afford 
access  by  water  to  the  end  of  the  bulkheads  constructed  by  the  city  in  front  of 
the  streets  mentioned; 

That,  the  United  States  government  not  being  a  party  to  the  action,  the  judg- 
ment entered  therein  should  not  provide  that  the  plaintiffs'  right  to  improve  all 
the  land  described  in  the  deed,  with  the  exception  of  the  seventy-foot  strip 
excepted  therefrom,  was  subject  to  the  reasonable  and  proper  regulations  of 
Congress; 

That  the  judgment  entered  in  the  action  should,  in  conformity  with  section  1645 
of  the  Code  of  Civil  Procedure,  provide  that  the  city  be  forever  barred  from 
all  claim  to  any  estate  in  the  property  mentioned  in  the  deed,  other  than  that 
lying  within  the  bounds  of  Exterior  street,  or  to  any  interest  or  easement 
therein  or  lien  or  incumbrance  thereon. 

Vah  Brunt,  P.  J.,  dissented. 

Appeal  by  the  plaintiffs,  Nathaniel  Whitman  and  others,  from  a 
jadgmsnt  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  2d  day 
of  January,  1903,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  adjudging,  among  other  things, 
that  the  defendant  is  the  owner  of  certain  real  property  in  the  city 
of  New  York. 
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Charles  E.  Hughes^  for  the  appellants. 
T.  Cormolyy  for  the  respondent. 

McLaughlin,  J. : 

On  the  7th  of  April,  1869,  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York  conveyed  to  one  John  L.  Brown  eertaia 
real  estate  in  such  city,  mostly  nnder  water,  between  Ninetieth  and 
Ninety-first  streets,  and  the  same  has  since,  by  mesne  conveyances, 
been  acquired  by  the  plaintiffs.  The  defendant  having  asserted  a 
claim  thereto,  or  to  some  portion  thereof,  this  action  was  brought 
under  sections  1638  to  1650,  inclusive,  of  the  Code  of  Civil  Pro- 
cedure to  determine  the  title.  The  land  conveyed  is  adjacent  to 
and  bounded  on  the  east  by  the  East  river,  and  the  portion  to 
which  defendant  has  asserted  a  claim  of  title  is  bounded  northeriy 
by  the  southerly  line  of  East  Ninety-first  street  as  extended  to  the 
bulkhead  line  as  established  by  chapter  763  of  the  Laws  of  1857; 
easterly  by  the  said  bulkhead  line  ;  southerly  by  the  northerly  side 
of  East  Ninetieth  street  as  extended  to  said  bulkhead  line,  and 
westerly  by  a  line  drawn  parallel  with  and  distant  seventy  feet 
westerly  from  said  bulkhead  line.  Its  claim  of  title  is  based  upon 
the  following  clause  which  appears  in  its  deed  of  conveyance  to 
Brown :  "  Saving  and  reserving  out  of  the  hereby  granted  premises 
so  much  thereof  as  may  form  part  of  any  street  or  streets,  avenue 
or  avenues,  road  or  roads,  bridge  or  bridges,  that  may  now  or  here- 
after be  assigned,  designated  or  laid  out  through  said  premises  accord- 
ing to  law  for  the  uses  and  purposes  of  public  streets,  avenues  and 
highways  as  hereinafter  mentioned  or  which  are  now  in  use  as 
such."  Annexed  to  and  made  a  part  of  the  deed  is  a  map  upon 
which  appears  a  street,  seventy  feet  in  width,  which  extends  across 
the  whole  width  of  the  lot  on  the  easterly  portion  thereof  and  is 
designated  thereon  as  Exterior  street.  The  trial  court  held,  under 
the  clause  of  the  deed  above  quoted  and  the  map  taken  in  connec- 
tion therewith,  that  the  defendant  excepted  from  the  land  conveyed 
to  Brown  the  title  to  such  portion  as  lies  witliin  the  boundaries  of 
Exterior  street,  and  gave  judgment  accordingly,  from  which  plain- 
tiffs have  appealed. 

Upon  the  argument  of  the  appeal  the  respondent  challenged  the 
right  of  the  appellants  to  maintain  the  action  at  all,  inasmuch  as  it 


Digitized  byCjOOQlC 


WHITMAN  V.  CITY  OF  NEW  YORK.  471 

App.  DiT.]  First  Depabticbnt,  July  Tbrm,  1908. 

did  not  appear  that  at  the  time  it  was  commenced  the  plaintiffs 
were  in  actnal  possession  of  the  premises  referred  to.  It  is  not 
necessary,  to  maintain  an  action  of  this  character  under  section  1638 
of  the  Code  of  Civil  Procedure,  that  the  plaintiffs  at  the  time  of  its 
commencement  shonld  be  in  actnal  possession.  If  thej  have  the 
legal  title  this  is  sufficient.  {Gage  v.  Kaufman^  133  U.  S.  471.) 
Possession  is  presumed  to  follow  the  legal  title,  and  where  the  land 
is  unoccupied,  an  allegation  in  the  complaint  and  proof  upon  the 
trial  that  plaintiffs  have  the  legal  title  is  a  sufficient  allegation  and 
proof  of  possession  to  enable  them  to  maintain  an  action  to  remove 
a  cloud  upon  their  title.  The  authorities  cited  by  the  defendant  to 
the  effect  that  one  must  be  in  actual  possession  in  order  to  maintain 
the  action  are  not  applicable.  Upon  examination  it  is  believed  that 
the  decisions  in  those  cases  were  all  made  prior  to  1891,  when 
eection  1638  of  the  Code  of  Civil  Procedure  was  amended.  (See 
Laws  of  1891,  chap.  210.) 

Tliis  brings  us  to  the  consideration  of  the  merits  of  the  appeal ; 
and  the  real  question  presented  is,  whether  the  title  to  the  land 
which  lies  within  the  boundaries  of  Exterior  street  as  designated 
upon  the  map  referred  to  passed  by  the  deed  of  conveyance  to 
Brown,  or  whether  it  was  excepted  by  the  city.  The  question  is 
not  difficult  of  solution,  inasmuch  as  the  legal  effect  of  a  clause  in 
a  deed  of  conveyance  similar  to  this  was  determined  in  Consolidated 
Tee  Co.  v.  Mayor  (166  N.  Y.  92).  In  that  case  the  clause  in  the 
deed  read :  "  Saving  and  reserving  out  of  the  hereby  granted  prem- 
ises so  much  thereof  as  may  form  any  part  of  any  street  or  streets, 
avenue  or  avenues  that  may  now  or  hereafter  be  assigned,  desig- 
nated or  laid  out  through  said  premises  according  to  law  for  the 
uses  and  purposes  of  public  streets,  avenues  and  highways  as  here- 
inafter mentioned  or  which  are  now  in  use  as  such,"  and  it  was  held 
that  this  clause  was  sufficient  to  reserve  from  the  terms  of  tlie  grant 
the  title  to  land  lying  within  the  boundaries  of  a  street  which  had 
been  ^'  assigned  "  and  ^^  designated  "  as  such,  even  though  it  had  not 
been  laid  out  "according  to  law."  Chief  Judge  Paskeb,  who 
delivered  the  opinion,  said  :  "  By  this  saving  clause  the  city  did  not 
undertake  to  reserve  to  itself  something  out  of  the  granted  premises 
which  had  no  existence  before,  *  *  *  but  instead  to  except 
from  the  premises  conveyed  a  portion  thereof  which  it  proposed  to 
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use  for  a  specified  purpose.  It  was  land  under  water  that  it  pro- 
posed to  except  out  of  the  lands  conveyed,  and  the  representatives 
of  the  city  being  apparently  in  doubt  as  to  whether  a  street  had 
been  regularly  laid  out  or  not,  safeguarded  the  exception  by  saving^ 
and  reserving  from  the  premises  granted  ^  so  much  thereof  as  may 
form  any  part  of  any  street  or  streets,  avenue  or  avenues  that  may 
now  or  hereafter  be  assigned,  designated  or  laid  out  through  said 
premises  according  to  law  for  the  uses  and  purposes  of  public 
streets,  avenues  and  highways  as  hereinafter  mentioned  or  which 
are  now  in  use  as  such.'  If  the  saving  clause  had  been  limited  to- 
streets  laid  out  through  the  premises,  then  it  would  be  necessary  to 
inquire  whether  there  was  a  legal  street  in  existence  at  the  time  of 
the  grant ;  but  when  the  grantor  excepted  from  tlie  lands  conveyed 
so  much  of  the  premises  as  have  been  ^  assigned,  designated  or  laid 
out  *  »  *  for  the  uses  and  purposes  of  public  streets' the 
exception  covered  the  premises  known  as  Exterior  street  for  it  had 
at  least  been  ^  assigned '  and  ^  designated'  as  a  street  if  it  had  not 
been  Maid  out'  as  such  ^according  to  law.'  The  lands  embraced 
within  the  lines  of  Exterior  street  were  not,  therefore,  conveyed  to 
the  plainti£p8  predecessor  in  title  by  the  grant  of  1870." 

Here,  the  map  attached  to  and  made  a  part  of  the  deed  to  Brown 
established  that  tlie  city  had  assigned  and  designated  Exterior  street, 
and,  therefore,  it  is  of  no  importance  to  determine  whether  or  not 
such  street  had  then  been  legally  laid  out,  as  the  land  embraced 
within  the  lines  of  that  street  was  not  conveyed  to  the  plaintiffs' 
predecessor  in  title.     The  trial  court  so  held,  and  we  think  correctly 

The  discussion  might  well  end  here,  were  it  not  for  the  fact  that 
the  trial  court,  as  appears  from  the  decision,  not  only  passed  npoa 
the  question  already  considered,  but  also  held  that  under  the 
covenant  of  the  deed  by  which  the  title  to  the  land  within  Exterior 
street  was  excepted  there  was  also  '^  an  implied  reservation  of  an 
easement  in  favor  of  the  grantor,  its  successors  and  assigns  over  said 
premises  described  in  the  deed  to  Brown  for  a  reasonable  distance 
north  of  the  line  of  Ninetieth  Street  and  south  of  the  line  of  Ninety- 
first  Street,  respectively,  so  far  as  necessary  for  access  by  water  to 
the  end  of  said  bulkhead  when  constructed  in  front  of  said  streets,, 
respectively,  and  along  said  exterior  line  of  said  street  mentioned  in 
said  covenant."     There  is  no  such  provision  in  the  judgment ;  and 
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yet,  notwithstanding  that  fact,  inasmnch  as  the  trial  court  assumed 
to  pass  upon  the  question,  we  think  it  is  proper  we  should  indicate 
that  we  do  not  agree  in  the  conclusion  reached  in  this  respect.  It 
might  well  be  doubted,  under  the  decision  of  the  Consolidated  Ice  Co. 
case,  already  referred  to,  whether  the  question  as  to  such  easements- 
could  be  determined  in  this  action  ;  but,  assuming  that  it  could,  it 
seems  to  us  clear  that  no  such  easement  was  reserved  by  the  city. 
The  grant  to  Brown,  it  will  be  observed,  is  absolute  in  form  and 
includes  all  of  the  property  situate  between  the  original  high-water 
mark  and  the  harbor  commissioners'  line,  as  established  by  chapter 
763  of  the  Laws  of  1857.  It  gave  to  the  grantee  all  the  right  which 
the  city  had  to  collect  ^^  wharfage,  cranage,  advantages  or  emolu- 
ments growing  or  accruing  by  or  from  that  part  of  the  exterior  line 
of  the  said  City  lying  on  the  easterly  side  of  the  hereby  granted 
premises,  fronting  on  the  Harlem  River,  with  full  power  to  collect 
and  receive  the  same  for  his  and  their  own  use  and  benefit  forever. 
Excepting  such  wharfage,  cranage,  advantages  and  emoluments  to* 
grow  or  accrue  from  the  end  of  the  bulkhead  in  front  of  Ninetieth 
and  Ninety-first  Streets,  which  shall  be  and  are  hereby  reserved  for 
the  said  parties  of  the  first  part,  their  successors  and  assigns,  with  full 
power  to  collect  and  receive  the  same  for  their  own  proper  use  and 
benefit  forever."  From  this  and  other  language  used  in  the  deed, 
it  is  clear  that  both  parties  contemplated  that  there  should  be  built, 
extending  along  the  river,  in  front  of  the  premises  conveyed,  a  bulk- 
head or  pier  to  the  exterior  line.  It  is  equally  clear  that  all  right  to 
receive  wharfage  or  cranage  was  given  to  the  ^^laintifiEs'  predecessor 
in  title ;  that  nothing  was  reserved  by  the  city  in  this  respect.  All 
that  the  city  reserved  was  the  right  to  collect  wharfage,  cranage, 
etc.,  from  the  end  of  the  bulkhead  in  front  of  Ninetieth  and  Ninety- 
first  streets,  and  to  hold  that  it  had  an  easement  over  the  premises 
granted  to  the  plaintiffs,  to  the  end  of  such  piers,  is,  as  it  seems  to 
US,  not  only  repugnant  to,  but,  in  a  certain  sense,  destructive  of  the 
grant  itself. 

The  judgment  rendered  was  to  the  effect  that  the  plaintiffs  were 
entitled  to  improve  their  own  property;  that  is,  all  the  land 
described  in  the  grant  to  said  Brown,  with  the  exception  of  the 
seventy-foot  strip  assigned  and  designated  as  Exterior  street,  subject 
to  the  reasonable  and  proper  regulation  of  Congress  and  of  the 
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department  of  doekfl  and  ferries  of  the  defendant.  This  correcti/ 
determined  the  rights  of  the  parties,  bnt  we  do  not  see  the  proprietj 
of  the  clause  making  the  improvements  ^'  subject  to  the  reasonable 
and  proper  regulation  of  Congress."  The  United  States  govern- 
ment was  not  a  party  to  the  litigation  and  of  course  is  not  bound 
by  the  judgment  rendered.  Whether  the  plaintiffs  in  improving 
their  property  must  do  so  subject  to  regulations  by  Congress  is  a 
question  which  is  not  before  us  and  which  we  do  not  consider. 
However,  we  think  this  clause  was  improperly  inserted  in  the 
judgment  and  should  be  stricken  out. 

We  are  also  of  the  opinion  that  the  judgment  should  have  con* 
formed  to  the  provisions  of  section  1645  of  the  Code  of  Civil  Pro- 
cedure by  providing  that  the  defendant  be  forever  barred  from  all 
claim  to  any  estate  in  the  property  described  in  the  complaint  — 
other  than  that  lying  within  the  bounds  of  Exterior  street  —  or  to 
any  interest  or  easement  therein  or  lien  or  incumbrance  thereon. 
The  action  was  brought  for  the  purpose  of  quieting  and  settling  and 
determining  once  for  all  what  rights,  if  any,  the  defendant  had ;  and 
the  judgment  rendered  having  determined  such  rights,  the  plaintift 
were  entitled  to  have  the  judgment  conform  to  the  provision  of  the 
Code  cited. 

The  judgment  appealed  from,  therefore,  should  be  modified  as 
indicated  in  this  opinion,  and  as  thus  modified  affirmed,  without 
£Osts  to  either  party. 

O'Beibn,  Inoeaham  and  Hatch,  J  J.,  concurred;  Van  Bbuht, 
P.  J.,  dissented. 

Van  Beunt,  P.  J. : 

I  dissent    I  think  the  judgment  should  be  affirmed. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
iiffirmed,  without  costs. 
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Barbaba  Mix,  as  Administratrix,  etc.,  of  Harry  Mix,  Deceased, 
Respondent,  i>.  Hamburg-Amerioak  Steamship  Company^ 
Appellant. 

2(egUgeMe — ike  cott  of  an  annuity,  equal  to  the  annual  eaminge  of  a  decedent,  for 
Ms  life  as  determined  by  the  life  tables,  is  not  a  proper  measure  of  damages  in  an 
action  to  recover  for  his  death. 

In  an  action  to  recover  damages  resulting  from  the  death  of  the  plaintifiTs  intes- 
tate, which  was  alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant, it  is  error  to  permit  the  plaintiff  to  prove,  upon  the  question  of  damages, 
the  cost  of  procuring  an  annuity  for  the  amount  of  the  deceased's  annual 
earnings  payable  for  the  length  of  time  which,  according  to  the  life  tables,  the 
deceased  would  have  lived  had  he  not  been  killed  through  the  defendant's 
negligence. 

Appeal  by  the  defendant,  the  Hambnrg-American  Steamship 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  connty  of  Kew 
York  on  the  24th  day  of  December,  1902,  upon  the  verdict  of  a 
jury  for  $12,500,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  20th  day  of  December,  1902,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minntes,  with  notice  of  an 
intention  to  bring  up  for  review  upon  such  appeal  an  order  entered 
in  said  clerk's  office  on  the  5th  day  of  December,  1902,  denying 
the  defendant's  motion  to  remove  the  case  from  the  day  calendar, 
and  also  from  an  order  bearing  date  the  7th  day  of  November,  1902, 
and  entered  in  said  clerk's  office  denying  the  defendant's  motion  for 
a  stay  of  proceedings. 

Everett  P.  Wheeler j  for  the  appellant. 

J.  Culhert  PaJ/meTy  for  the  respondent. 

MoLauohlin,  J. : 

The  plaintiff's  husband,  Harry  Mix,  on  the  17th  of  August,  1901, 
was  a  pilot  on  the  pilot  boat  Jwmes  Oordan  Bennetty  and  on  that 
day  he  lost  his  life  by  a  collision  between  such  boat  and  the  defend- 
ant's steamer,  the  Alene.  This  action  was  brought  to  recover  dam- 
ages for  the  pecuniary  injuries  sustained  by  the  widow  resulting 
from  his  death,  on  the  ground  that  the  same  was  caused  solely  by 
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tbe  defendant's  negligence.  She  had  a  verdict  for  $12,500  and 
from  the  jodgment  entered  thereon,  and  an  order  denying  a  motioa 
for  a  new  trial,  defendant  has  appealed. 

The  validity  of  the  judgment  is  attacked  npon  several  groonds^ 
bnt  after  an  examination  of  all  the  errors  alleged  we  find  only  one 
which  requires  consideration.  At  the  conclusion  of  the  trial  a  ques- 
tion of  fact  was  presented  both  as  to  defendant's  negligence  and  the 
intestate's  freedom  from  negligence,  as  well  as  whether  the  collision 
occurred  within  the  "  three-mile  limit."  The  case  in  this  respect 
cannot  be  distinguished  from  Lennan  v.  Hamburg-Atnerican 
Steamship  Co.  (73  App.  Div.  357)  or  Grvhe  v.  Hamburg-Ameri'- 
can  Packet  Co.  (83  id.  636). 

At  the  trial  the  plaintiff  proved  that  the  deceased,  at  the  time  of 
his  death,  was  a  member  of  the  Sandy  Hook  Pilots'  Association; 
that  the  amount  which  he  received  for  services  rendered  by  him  aS' 
a  pilot  depended  upon  the  earnings  of  the  association ;  that  he  had 
a  salary  of  $200  a  month  if  the  business  warranted  it ;  if  not,  less, 
and  in  addition  to  this  he  was  entitled  to  a  certain  share  in  the  net 
profits  of  the  association  if  there  were  any;  that  during  the  sis 
years  immediately  preceding  his  death  his  receipts  from  the  associa- 
tion had  averaged  $3,000  per  year ;  that  be  could  retire  when  he 
reached  sixty-five  years  of  age  and  would  then,  until  his  death,  be 
entitled  to  a  pension  from  the  association  of  $75  a  month.  An 
actuary  was  tlien  called  as  an  expert,  who,  after  testifying  that  the 
expectation  of  life  of  a  person  forty-three  years  of  age,  which  W86 
the  age  of  the  deceased,  according  to  the  Northampton  tables,  ]& 
twenty-one  and  fifty-four  one-hundredths  years;  according  to  the 
Carlisle  tables,  twenty-five  and  seventy-one  one-hundredths  years, 
and  according  to  the  American  Experience  tables,  twenty-six  years, 
was  asked  the  following  question:  "What  would  be  the  present 
value  of  $3,000  per  annum,  payable  in  equal  quarterly  installments, 
based  on  the  chances  of  a  man  living  from  forty-three  years  to 
sixty-five  years  of  age,  and  after  that  calculated  at  the  rate  of  $900 
per  annum  to  the  period  which  the  Annuity  Tables  show  he  probably 
would  have  lived  ? "  This  was  objected  to,  the  objection  overruled, 
the  defendant  excepted,  and  the  witness  answered,  $39,993,  or  cal- 
culating it  in  another  way,  $39,992.  The  objection  to  the  questioa 
should  have  been  sustained,  and  the  exception  to  the  ruling  is  fttal 
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to  the  judgment.  This  evidence  was  inadmissible.  {Hinsdale  v. 
i\r.  Y.y  N.  II.  (&  H.  R.  R.  Co,y  81  App.  Div.  617 ;  Fajardo  v. 
N.  r.  a  dk  H.  R.  R.  R.  Co.,  84  id.  354.) 

The  damages  to  which  the  plaintiff  is  entitled  are  those  specified 
in  section  1904  of  the  Code  of  Civil  Prooodare,  which  provides  tliat 
the  damages  awarded  ^'  to  the  plaintiff  may  be  such  a  sum  as  the 
jurv  *  *  *  upon  a  trial  *  *  *  deems  to  be  a  fair  and 
just  compensation  for  the  pecuniary  injuries  resulting  from  the 
^lecedent's  deatli  to  the  person  or  persons  for  whose  benefit  the 
^action  is  brought ;  ^'  and  the  preceding  section  (1903)  provides  tliat 
the  damages  recovered  are  exclusively  for  the  benefit  of  the  dece- 
dent's husband  or  wife  and  next  of  kin.  Here,  the  deceased  left  him 
surviving  only  his  widow,  and  it  was  competent  to  lay  before  the 
jury  the  probable  duration  of  his  life,  lus  earnings,  his  habits,  what 
he  had  theretofore  contributed  to  the  widow  and  the  way  he  had 
supported  and  maintained  her  to  the  end,  tliat  they  might  estimate 
her  pecuniary  loss.  This,  however,  did  not  permit  the  plaintiff  to 
prove  the  present  worth  of  the  gross  amount  the  deceased  would 
have  earned  had  he  lived  the  time  specified  in  the  tables.  This  was 
not  a  proper  basis  of  a  recovery.  Such  amount  is  clearly  not  the 
pecuniary  loss  sustained  by  the  widow,  it  was  misleading,  and  was 
not  evidence  upon  which  the  jury  could  predicate  a  proper  recovery 
for  the  plaintiff. 

In  the  Ilhisdale  case  it  was  held  that  evidence  of  the  amount  which 
it  would  cost  to  purchase  an  annuity  equal  to  the  amount  of  the 
decedent's  income,  based  upon  the  probable  duration  ot  his  life  had 
he  survived,  was  incompetent.  Mr.  Justice  Ingkauam,  delivering 
the  opinion  of  the  court,  commenting  upon  that  question,  said: 
"The  statute  imposes  upon  the  jury  the  burden  of  determining 
tliat  question ;  and  to  assist  them  iu  the  performance  of  that  duty, 
-evidence  of  the  amount  that  the  decedent  earned,  his  habits,  the 
relationship  of  those  dependent  upon  him,  and  the  view  that  he  has 
taken  of  his  obligations  to  those  dependent  upon  him,  as  evidenced 
by  the  contributions  that  he  has  made  for  their  support  and  com- 
fort, are  proper  elements  for  the  jury  to  consider  in  determining 
what  they  have  lost  by  his  death.  The  language  of  the  statute, 
however,  precludes  an  attempt  to  measure  this  loss  upon  a  mathe- 
matical calculation,  and  we  do  not  think  that  evidence  of  the  cost  of 
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an  annuity  should  be  admitted,  as  it  is  calculated  to  distract  the 
attention  of  the  jury  from  the  real  duty  that  is  imposed  upon  them 
by  the  statute  and  tliat  is,  to  fix  what  they  deem  a  fair  and  just 
compensation  for  the  pecuniary  injuries  resulting  from  the  decedent's 
death.  The  amount  that  would  be  required  to  procure  for  the 
deceased  a  certain  annuity  for  his  life,  free  from  all  the  contingeu- 
cies  of  the  loss  of  employment  or  earning  power  by  sickness  or 
other  misfortune,  has  no  relation  to  ttie  benefit  that  his  wife  or 
mother  would  have  received  liad  his  life  been  continned  *  *  *." 
This  case  is  directly  in  point.  It  was  followed  and  approved  in  the 
FoQwrdo  case  and  is  decisive  on  this  appeal. 

The  judgment  and  order  appealed  from,  therefore,  must  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

Van  Betjnt,  P.  J.,  Inobaham  and  Hatch,  JJ.,  concurred. 

O'Beibn,  J. : 

I  did  not  concur  in  the  conclusion  reached  by  this  court  in  the 
case  of  Hinsdale  v.  N.  T.,  N.  H.  &  H,  R.  E.  Co.  (81  App.  Div. 
617),  but  the  majority  having  made  the  mle  for  the  conrt,  as  that 
case  and  the  case  of  Fajardo  v.  N.  F.  C.  <&  H.  R.  R.  R.  Co.  (84: 
App.  Div.  354)  are  controlling,  I  concur. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Sabah  Jane  Faebae,  Appellant,  v.  The  Faemees'  Loan  and  Tbust 
Company,  as  Executor  of  Hoeacb  Theall,  Deceased,  Respondent. 

DeetM  —  trust  to  pay  rents  to  the  teetcUriafs  huAand  and  daughter^  and,  in  cam  fif 
their  payment  of  a  mortgage  on  the  property,  to  allow  them  to  occupy  it — 
right  of  the  trustee  to  teUify,  in  an  action  to  reeoter  one-half  of  the  amount  of  the 
mortgage  paid  by  the  daughter,  as  to  statements  made  by  the  husband,  then  deosasei^ 
in  rrferenee  to  the  payment  of  the  mortgage. 

Sarah  E.  Theall  died  June  9.  1896,  leaving  a  will,  by  which  ahe  devised  a  house 
upon  which  there  was  a  purchase-money  mortgage  to  her  executor  In  trust, 
"  for  the  following  uses  and  purposes:  to  let  and  rent  the  same  for  and  during^ 
the  joint  lives  of  my  said  husband  and  daughter,  and  after  deducting  from  the 
rent  thereof  all  sums  necessary  to  be  paid  for  interest,  taxes  or  i 
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insurance  and  repairs,  to  pay  over  the  rents,  issues  and  profits  to  my  said  hus- 
band and  daughter  equally  during  their  joint  lives.  But  I  do  further  order 
and  direct  that  my  said  husband  and  daughter  shall  pay  (one-half  thereof  each) 
the  sum  due  on  the  mortgage  now  upon  said  house  and  lot,  and  upon  their  so 
doing,  and  upon  their  paying  (equally)  all  taxes,  insurance  and  repairs,  then 
and  in  that  case,  instead  of  letting  and  renting  said  house,  my  said  executor  is 
hereby  directed  to  permit  my  said  husband  and  daughter  Jointly  to  occupy 
said  house  so  long  as  they  shall  Jointly  agree  so  to  do." 

The  will  further  provided:  **  Upon  the  decease  of  my  said  husband  or  daughter, 
as  the  case  may  be,  I  give  and  devise  said  house  and  lot  to  the  survivor  of  them 
at  once  and  absolutely." 

At  the  time  of  her  death  the  testatrix  was  living  with  her  husband  and  daughter 
in  the  house  referred  to.  After  her  death  the  husband  and  daughter  continued 
to  reside  in  the  house  for  several  days,  when  the  husband  went  away  for  a 
short  time.  He  died  on  August  32, 1896,  prior  to  his  return.  Subsequent  to 
his  death  the  daughter  paid  the  mortgage. 

The  daughter  then  brought  an  action  against  the  executor  of  the  testatrix's  hus- 
band  to  recover  one-half  of  the  amount  paid  in  satisfaction  of  the  mortgage, 
upon  the  theory  that  the  testatrix's  husband,  with  knowledge  of  the  terms  and 
conditions  of  the  will,  expressly  accepted  its  provisions  and  occupied  the  house 
Jointly  with  the  plaintiff  from  the  time  of  the  testatrix's  death  until  his  own 
death. 

Upon  the  trial  the  plaintiff  called  as  a  witness  the  executor  of  the  testatrix,  who 
testified  that,  after  the  death  of  the  testatrix,  he  read  the  will  to  the  testatrix's 
husband  and  had  a  conversation  with  him  in  reference  to  it.  The  witness  was 
then  asked  the  following  questions:  **  Q.  Will  you  state  what  that  conversa- 
tion was?"  (2)  "Q.  In  that  conversation  did  Horace  Theall  state  to  you 
whether  or  not  he  accepted  the  provisions  of  the  will?''  (3)  "Q.  Did  Horace 
Theall  state  whether  or  not  he  would  pay  one-half  of  the  mortgage  on  the 
Twenty-first  street  house?"  (4)"Q.  Did  he  make  any  statement  relative  to 
his  intention  as  to  his  living  in  the  house  or  paying  a  part  of  the  running 
expenses  thereof,  or  paying  for  the  repairs  thereof,  or  paying  one-ludf  of  the 
mortgage?" 

Hidd,  that  the  testimony  sought  to  be  elicited  from  the  witness  was  not  incompe- 
tent under  section  829  of  the  Code  of  Civil  Procedure; 

That  it  could  not  be  said  that  the  answers  to  the  questions  would  have  been 
irrelevant  or  immaterial; 

That,  under  the  will  of  the  testatrix,  if  her  husband  and  daughter  assumed  and 
agroed  to  pay  the  mortgage  and  taxes,  insurance  and  repairs,  they  were  enti- 
tled to  occupy  the  house  instead  of  receiving  the  rent. 

Appeal  by  the  plaintiff,  Sarah  Jane  Farrar,  from  a  jadgment  of 
the  Sapreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  26th  day  of  June^ 
1902,  upon  the  report  of  a  referee  dismissing  the  complaint  upon 
the  merits. 
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Theodore  II.  Lord,  for  the  appellant. 
Dcmd  McClurSy  for  the  respondent. 

MoLaughlin,  J. : 

Thifi  action  was  brought  to  recover  from  the  defendant  one-half 
of  the  amount  paid  to  satisfy  a  mortgage  upon  certain  real  estate. 
The  issues  were  referred  to  a  referee  to  hear  and  determine,  and  at 
the  conclusion  of  the  trial  he  made  a  report  dismissing  the  complaint 
upon  the  merits,  upon  which  judgment  was  entered  to  that  effect, 
from  which  plaintiff  has  appealed. 

There  is  no  dispute  as  to  the  facts.  On  the  9th  of  June,  1896, 
Sarah  £.  Theall,  the  mother  of  this  plaintiff  and  wife  of  Horace 
Theall  —  defendant's  testator  —  was  seized  of  certain  estate  in  the 
-city  of  New  York,  upon  which  there  was  a  purchase-money  mort- 
gage. She  disposed  of  such  property  by  the  3d  clause  of  her  will, 
which  reads  as  follows :  '^  Third.  I  give  and  devise  my  house  and 
the  lot  on  which  it  stands,  known  as  Street  Number  113  West  2l8t 
street,  in  New  York  City,  to  my  executor,  in  trust,  nevertheless,  for 
the  following  uses  and  purposes :  to  let  and  rent  the  same  for  and 
•during  the  joint  lives  of  my  said  husband  and  daughter,  and  after 
deducting  from  the  rent  thereof  all  sums  necessary  to  be  paid  for 
interest,  taxes  or  assessments,  insurance  and  repairs,  to  pay  over  the 
rents,  issues  and  profits  to  my  said  husband  and  daughter  equally 
during  their  joint  lives.  But  I  do  further  order  and  direct  that  my 
said  husband  and  daughter  shall  pay  (one-half  thereof  each)  the  sum 
due  on  the  mortgage  now  upon  said  house  and  lot,  and  upon  their 
so  doing,  and  upon  their  paying  (equally)  all  taxes,  insurance  and 
repairs,  then  and  in  that  case,  instead  of  letting  and  renting  said 
house,  my  said  executor  is  hereby  directed  to  permit  my  said  hus- 
band and  daughter  jointly  to  occupy  said  house  so  long  as  they 
ishall  jointly  agree  so  to  do."  And  the  4th  clause  of  the  will  pro- 
vided :  "  Upon  the  decease  of  my  said  husband  or  daughter,  as  the 
oase  may  be,  1  give  and  devise  said  house  and  lot  to  the  survivor  of 
them  at  once  and  absolutely." 

Prior  to,  and  at  the  time  of,  her  death  Mrs.  Theall  was  living  in 
the  house  referred  to  with  her  husband  and  daughter,  and  there- 
after they  continued  to  reside  there  for  several  days,  when  he  went 
away  for  a  short  time,  and  before  his  return,  and  on  August  22, 
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1896,  he  died,  also  leaving  a  will  which  was  admitted  to  probate 
and  letters  testamentary  were  issued  to  the  defendant,  who  qualified, 
has  since  been  and  now  is  acting  as  the  executor  thereof.  Subse- 
quent to  his  death,  in  order  to  prevent  a  foreclosure  of  the  mortgage 
referred  to  in  the  3d  clause,  above  quoted,  of  the  will  of  Mrs. 
Theall,  the  plaintiff  paid  the  amount  due  thereon  and  then  brought 
this  action  to  recover  from  the  defendant  one-half  of  such  sum,  bas- 
ing her  right  to  such  recovery,  as  appears  from  the  allegations  of 
the  complaint,  upon  the  fact  that  Mr.  Theall,  with  knowledge  of 
the  terms  and  conditions  of  his  wife's  will,  expressly  accepted  its 
provisions  and  jointly  with  the  plaintiff  occupied  the  house  from  the 
time  of  the  death  of  Mrs.  Theall  until  his  own  death. 

At  the  trial  the  will  of  Mrs.  Theall  was  put  in  evidence,  and  then 
one  George  D.  Farrar,  the  executor  therein  named,  was  called  as  a 
witness  by  the  plaintiff,  and  after  testifying  to  some  of  the  foregoing 
facts,  he  stated  that  subsequent  to  the  death  of  Mrs.  Theall  he  read 
her  will  to  her  husband  and  then  had  a  conversation  with  him  in 
reference  to  it.  He  was  then  asked  tlie  following  questions :  (1) 
^*Q.  Will  you  state  what  that  conversation  was?"  (2)  "Q.  In 
that  conversation  did  Horace  Theall  state  to  you  whether  or  not  he 
accepted  the  provisions  of  the  will  ? "  (3)  "  Q.  Did  Horace  Theall 
state  whether  or  not  he  would  pay  one-half  of  the  mortgage  on  the 
Twenty-first  street  house  ? "  (4)  "  Q.  Did  he  make  any  statement 
relative  to  his  intention  as  to  his  living  in  the  house  or  paying  a  part 
of  the  running  expenses  thereof,  or  paying  for  the  repairs  thereof,  or 
paying  one-half  of  the  mortgage  ? "  Each  of  which  was  objected  to 
upon  tlie  ground  that  it  was  immaterial  and  irrelevant  and,  under 
section  829  of  the  Code  of  Civil  Procedure,  incompetent.  The 
objections  were  sustained  and  an  exception  taken  in  each  instance. 

We  are  of  the  opinion  that  the  exceptions  were  well  taken.  The 
testimony  sought  to  be  elicited  from  this  witness  was  not  incompe- 
tent under  section  829  of  the  Code  of  Civil  Procedure.  The  action 
is  brought  to  recover  from  the  estate  of  Horace  Theall  one-half  of 
the  amount  alleged  to  have  been  paid  by  the  plaintiff  to  satisfy  a 
mortgage  upon  the  real  estate  owned  by  Mrs.  Theall  at  the  time  of 
her  death,  and  under  her  will  the  payment  of  this  mortgage  was  to 
be  assumed  by  Horace  Theall  and  the  plaintiff  —  each  being  required 
App.  Div.— Vol.  LXXXV.        31 
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to  pay  one-half  thereof  in  case  they  occnpied  the  house.  A  conver- 
sation, therefore,  between  Farrar,  the  execntor  of  Mrs.  Theall's  will, 
and  Horace  Theall,  a  beneficiary  thereunder,  did  not  call  for  any 
personal  transaction  between  the  deceased  and  a  person  interested 
in  the  event  of  the  action  or  a  person  from,  through  or  under  whom 
such  party  or  interested  person  derived  his  interest  or  title.  What- 
ever interest  the  plaintiff  had  in  the  action  she  acquired  by  vir- 
tue of  the  provisions  of  the  will  of  her  mother  and  the  subsequent 
payment  by  her  of  the  mortgage.  She  had  acquired  nothing  from 
the  executor  in  Mrs.  Theall's  will,  nor  did  her  interest  in  any  way 
depend  upon  his  act,  nor  did  he  have  any  interest  in  the  subject- 
matter  of  the  action.  He  was  not,  therefore,  being  examined 
either  in  his  own  behalf  or  in  behalf  of  a  party  succeeding  to  his  title 
or  interest.  (  Wallace  v.  Straus,  113  N.  T.  238.)  If  we  are  correct 
in  this,  then  it  follows  that  the  testimony  ought  not  to  have  been 
excluded  on  the  ground  that  it  was  incompetent  under  the  section 
of  the  Code  referred  to. 

Nor  can  it  be  said  that  the  answers  to  such  questions  would  have 
been  irrelevant  or  immaterial.  It  is  hardly  necessary  to  speculate 
on  what  the  answers  would  have  been  had  the  witness  been  permit- 
ted to  give  them,  but  it  is  possible  they  would  have  tended  to 
establish  that  Mr.  Theall,  after  the  death  of  his  wife,  with  fall 
knowledge  of  the  conditions  and  provisions  of  her  will,  stated  that 
he  and  his  daughter  would  occupy  the  house ;  that  he  had  entered 
into  an  arrangement  with  her  that  if  a  demand  were  made  for  the 
payment  of  the  mortgage,  she  would  advance  a  sum  sufficient  to 
pay  it  off  and  that  he  was  thereafter  to  pay  her  his  share,  or  that 
she  was  to  have  a  claim  for  such  sum  against  his  estate,  in  case  of 
his  death,  and  by  reason  of  such  agreement  she  paid  the  mortgage. 
If  such  facts  had  been  made  to  appear  it  can  liardly  be  said  that 
they  would  have  been  irrelevant  or  immaterial.  (  Wright  v.  Oarlr 
inghouse,  26  N.  Y.  539 ;  WeUington  v.  J^eUy,  84  id.  643 ;  City  of 
Albany  v.  McNamara,  117  id.  168.)  The  provision  of  the  will 
relating  to  the  rent  was  made  for  the  benefit  of  the  plaintiff  and 
Mrs.  Theall's  husband,  and  we  think  the  correct  construction  to  be 
placed  upon  it  is  that  upon  the  husband  and  plaintiff  assuming  and 
agreeing  to  pay  the  mortgage,  taxes,  insurance  and  repairs,  they 
were  entitled  to  occupy  the  house  instead  of  receiving  the  rent; 
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and  if  this  be  the  correct  construction,  then,  clearly,  the  testimony 
which  was  excluded  bore  directly  upon  the  subject  which  was  being 
investigated. 

The  judgment  appealed  from,  therefore,  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Van    Brunt,  P.    J.,   O'Brien,    Ingraham    and    Hatch,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
eyent. 


Antonio  Rasines,  Appellant,  v.  Margaret  S.  Ives,  Bespondent. 

Inierpieader  —  right  thereto,  (ff  one  asking  to  pay  into  court  eommisnoM  claimed  by 
each  of  two  real  estate  brokers. 

Where,  in  an  action  brought  by  a  broker  to  recover  commissions  alleged  to  have 
been  earned  by  him  in  effecting  an  exchange  of  real  property  for  the 
defendant,  the  latter  admits  liability  for  the  commissions,  and  alleges  that 
the  commissions  in  question  have  been  claimed  by  a  firm  of  real  estate  brokers 
who  had  assisted  in  the  negotiation  of  the  exchange,  and  who  claimed  that  the 
plaintiff  had  agreed  with  them  that  the  commissions  due  from  the  defendant 
should  be  paid  to  them  instead  of  to  the  plaintiff,  the  court  is  justified  in  sub- 
stituting the  members  of  the  firm  of  brokers  as  defendants  in  the  place  and 
stead  of  the  original  defendant,  upon  the  latter  paying  into  court  the  amount 
of  the  commissions  due  from  her. 

Appeal  by  the  plaintiff,  Antonio  Easines,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  26th 
day  of  May,  1903,  granting  the  defendant's  motion  to  interplead 
Lewis  J.  Phillips  and  others,  doing  business  as  copartners  under  the 
firm  name  of  L.  J.  Phillips  &  Co.,  in  the  place  and  stead  of  said 
defendant. 

Frederick  W,  RoUs^  for  the  appellant. 

Algernon  S.  Norton^  for  the  respondent. 

Inobaham,  J. : 

The  plaintiff  was  employed  by  the  defendant  to  make  an  exchange 
of  certain  real  property  of  wliich  the  defendant  was  the  owner,  and 
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such  exchange  having  been  couBummated,  plaintiH  has  brought  tliis 
action  to  recover  the  commissions  which  he  claims  to  be  dae  to  him 
from  the  defendant.  The  defendant  admitted  the  employment  of 
the  plaintiff  and  the  fact  that  he  was  liable  for  the  commissions,  but 
alleges  that  the  payment  of  these  commissions  had  been  claimed 
by  the  firm  of  L.  J.  Phillips  &  Co.,  real  estate  brokers,  and  asb 
leave  to  interplead  the  plaintiff  and  Phillips  &  Co.,  and  to  pay  the 
money  due  from  her  into  court  to  await  the  final  determination  of 
the  respective  claims  of  the  plaintiff  and  Phillips  &  Co.  It  is 
alleged  and  not  denied  that  the  original  negotiations  for  the 
exchange  of  the  property  undertaken  by  the  plaintiff  were  unsno- 
cessf  ul  and  that  Phillips  &  Co.  were  employed  to  assist  in  the  n^o- 
tiation.  It  is  alleged  by  the  defendant  and  Phillips  &  Co.  that  the 
terms  upon  which  the  defendant  had  offered  to  make  the  exchange 
could  not  be  obtained,  and  that  in  consideration  of  the  defendant's 
accepting  a  less  advantageous  exchange  it  was  agreed  between  the 
plaintiff,  defendant  and  Phillips  &  Co.  that  the  defendant  should 
pay  but  a  single  commission ;  that  the  commission  should  be  paid 
to  Phillips  &  Co.,  and  that  the  plaintiff  should  be  satisfied  with  the 
commission  that  he  was  able  to  obtain  from  the  other  party  to  the 
transaction;  and  Phillips  &  Co.'s  right  to  these  commissions 
depends  upon  their  proving  this  agreement  with  the  plaintiff. 
!N either  the  plaintiff  nor  Phillips  &  Co.  claims  that  the  defendant 
is  liable  for  more  than  the  one  commission,  to  recover  for  which  the 
action  is  brought ;  and  the  plaintiff  is  entitled  to  recover  that  com- 
mission unless  Phillips  &  Co.  succeed  in  establishing  the  agreement 
by  which,  in  consideration  of  the  defendant  accepting  the  less  advan- 
tageous exchange  that  she  had  insisted  on,  this  commission  sliould  be 
paid  to  Phillips  &  Co.  This  being  the  case,  there  is  but  one  amount 
due  by  the  defendant,  viz.,  the  regular  commission  for  the  sale  of 
her  property.  That  amount  is  claimed  by  both  the  plaintiff  and  Phil- 
lips &  Co.,  the  claim  of  Phillips  &  Co.  being  based  upon  an  agreement 
to  which  the  plaintiff  was  a  party,  that  the  commission  should 
be  paid  to  them.  There  is,  therefore,  but  one  fund  in  controversy, 
the  rival  claimants  to  that  fund  being  the  plaintiff  and  Phillips  & 
Co.  The  defendant,  the  custodian  of  that  fund,  asked  to  be 
allowed  to  pay  the  same  into  court,  its  ownership  to  be  determiued 
in  this  action.    There  is  no  reason  to  doubt  the  good  faith  of  Phil- 
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lips  &  Co.  in  making  the  claim,  and  the  defendant  should  not  be 
placed  in  a  position  in  which  she  wonid  be  compelled  to  take  a  part 
in  the  determination  of  the  respective  claims  of  the  plaintiff  and 
Phillips  &  Co.  as  to  which  of  them  is  entitled  to  this  commission, 
or  be  compelled  to  bear  the  expense  of  an  action  the  only  issue  in 
which  is  a  controversy  between  the  plaintiff  and  Phillips  &  Co. 
Phillips  &  Co.,  being  substituted  as  defendant,  if  they  fail  to  prove 
the  agreement  upon  which  their  claim  is  based,  they  will  be  liable 
for  the  costs,  and  as  the  contest  is  entirely  for  their  benefit,  they 
and  not  the  defendant  should  be  subjected  to  the  costs  of  defending 
the  action.  This,  we  think,  is  a  case  for  an  interpleader  and  justified 
the  order  made  by  the  Special  Term.  The  fact  that  the  defendant, 
acting  under  what  she  understood  to  be  an  agreement  between  the 
plaintiff  and  Phillips  &  Co.,  paid  the  commissions  to  Phillips  &  Co. 
has  no  bearing  upon  this  question  when  the  application  was  made. 
She  actually  held  the  money  which  was  claimed  by  the  plaintiff 
and  Phillips  &  Co.,  she  has  paid  that  money  into  court  to  abide  the 
determination  of  the  claim  of  these  parties,  and  there  would  seem 
to  be  no  reason  why  she  should  be  compelled  to  remain  a  party  to 
the  action  and  take  part  in  a  dispute  in  which  she  has  no  interest. 
We  think  the  order  appealed  from  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

Vak   Bkunt,   p.  J.,   Patterson,   Hatch    and    Laughlik,   JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


WillabdB.  Hosmeb  and  Others,  Respondents,  v.  Jambs  N.  Dasrab 
and  Others,  Defendants. 

Ebenezer  B.  Beegher,  Appellant. 

Bight  of  an  indorser  to  intervene,  where  his  rights  are  likely  to  he  pr^udiced  by  the 
settlement  of  an  action  to  which  he  is  not  a  party. 

In  an  action  brought  to  rescind,  upon  the  ground  of  fraud,  a  contract  for  the 
sale  of  stock  by  the  plaintiffs  to  the  defendant  corporation,  the  defendants 
interposed  an  answer  denying  fraud  on  their  part  and  alleging  fraud  upon  the 
part  of  the  plaintiffs,  and  asking  for  a  rescission  of  the  sale.    Before  the  trial 
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of  the  action  the  corporation  became  inaolvent  and  a  receiver  of  its  propertj 
was  appointed.  The  receiver  was  substituted  as  a  defendant  in  place  of  the 
corporation.  Thereafter  the  receiver  entered  into  an  agreement  with  the 
plaintiflEs,  by  which  the  plaintiffs  were  to  pay  him  $10,000,  and  he  was  to 
transfer  the  stock  in  suit  to  the  plaintiffs  and  a  judgment  was  to  be  entered 
adjudging  that  neither  party  was  entitled  to  rescind  the  sale. 

As  a  part  of  the  purchase  price  of  the  stock  the  corporation  had  delivered  to  the 
plaintiffs  certain  promissory  notes,  $10,000  of  which  remained  unpaid,  upon 
which  one  Beecher,  who  was  a  large  stockholder  in  the  corporation,  was  liable 
as  indorser.  The  result  of  the  settlement  was  that  the  plaintiffs  obtained  the 
stock  which  they  sold  to  the  corporation  and  retained  $20,000  of  the  purchase 
price  over  and  above  the  sum  paid  to  the  receiver,  together  with  the  claim 
against  Beecher  as  indorser. 

Eeld,  that  Beecher  was  entitled  to  intervene  in  the  action. 

liAUOHLiif,  J.,  dissented. 

Appeal  by  Ebenezer  B.  Beecher  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  28th  day  of 
November,  1902,  denying  his  motion  to  intervene  in  the  above- 
entitled  action. 

Charles  E.  Ruahmore^  for  the  appellant. 

Henry  B.  Twomhly^  for  the  respondents. 

Frederick  E,  Anderson^  for  the  defendant  receiver. 

Ikgbaham,  J. : 

The  action  was  brought  for  a  rescission  of  a  contract  for  the  sale 
of  the  stock  of  a  corporation  owned  by  the  plaintiflEs  to  the  defend- 
ant, the  Standard  Shoe  Machinery  Company,  upon  the  ground  of 
fraud.  The  defendants  answered  denying  the  fraud  alleged  in  the 
complaint,  alleging  fraud  on  the  part  of  the  plaintiffs  and  asking  as 
affirmative  relief  for  a  rescission  of  the  sale.  An  injunction  was 
granted  restraining  the  defendants  from  delivering  the  stock  that 
the  plaintiffs  had  sold  to  the  defendant  corporation.  Before  tlie 
action  could  be  tried  the  Standard  Company  became  insolvent,  a 
receiver  was  appointed  by  the  Court  of  Chancery  of  the  State  of 
New  Jersey,  and  such  receiver  was  subsequently  substituted  as  a 
defendant  in  the  place  of  the  Standard  Company.  As  a  part  of 
the  consideration  for  the  sale  of  this  stock  by  the  plaintiffs  to  the 
defendant  corporation  certain  promissory  notes  were  given  which 
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were  indorsed  by  Beecher,  the  appellant.  Some  of  these  notes 
were  paid,  bat  others  remained  unpaid,  amounting  in  the  aggregate 
to  over  $10,000.  After  the  appointment  of  the  receiver  negotia- 
tions were  had  between  him  and  the  plaintiffs,  and  a  settlement  was 
arrived  at  by  which  the  plaintiffs  agreed  to  pay  to  the  receiver  the 
sum  of  $10,000 ;  the  receiver  to  consent  that  a  judgment  in  this 
action  be  entered  adjudging  that  neither  party  is  entitled  to  rescind 
the  contract  of  sale  of  the  stock  made  by  the  plaintiff  to  the  defend- 
ants ;  the  receiver  to  transfer  the  stock  back  to  the  plaintiffs.  The 
effect  of  such  a  judgment  would  be  that  Beecher  would  be  liable  to 
the  plaintiffs  on  his  indorsements  upon  the  promissory  notes  given 
by  the  defendant  corporation  to  the  plaintiffs.  As  a  result  of  this 
settlement  the  plaintifib  will  have  received  back  the  stock  that  they 
sold  to  the  corporation,  and  retain  in  their  possession,  over  and 
above  the  amount  actually  paid  to  the  receiver,  upwards  of  $20,000, 
with  this  claim  against  Beecher  as  indorser  of  the  promissory  notes 
given  by  the  Standard  Company  for  $10,000.  While  this  may  be  a 
good  bargain  for  the  receiver,  it  does  not  appear  to  be  advantageous 
to  Beecher.  It  is  alleged,  and  not  disputed,  that  Beecher  and  the 
defendant  Darrah  are  the  owners  of  a  large  majority  of  the  stock 
of  the  Standard  Company,  but  that  corporation  seems  to  have  been 
dissolved  by  the  appointment  of  the  receiver,  as  he  was  substituted 
in  its  place  as  defendant,  and  he  has  agreed  with  the  plaintiffs  to 
enter  a  judgment  in  this  action  confirming  the  sale. 

I  think  the  court  has  power,  under  section  452  of  the  Code,  to 
allow  Beecher  to  intervene  and  to  be  made  a  party  to  the  action. 
That  section  provides  that  ''  where  a  person,  not  a  party  to  the 
action,  has  an  interest  in  the  subject  thereof,  *  *  *  and  makes 
application  to  the  court  to  be  made  a  party,  it  must  direct  him  to 
be  brought  in  by  the  proper  amendment."  Beecher  is  not  a  party 
to  the  action,  but  has  an  interest  in  the  subject  thereof.  He  is  a 
large  stockholder  of  the  corporation  whose  rights  are  to  be  deter- 
mined by  the  judgment  to  be  entered  in  this  action.  He  is  also  a 
large  creditor  of  that  corporation.  He  is  also  contingently  liable 
upon  these  notes  given  by  the  corporation  if  there  is  not  a  rescis- 
sion of  th^  sale  as  demanded  by  both  parties.  The  action  is  in 
equity,  and  if  *he  settlement  with  the  receiver  is  a  proper  one  to  be 
carried  out,  Beecher's  intervention  will  not  prevent  the  proper  judg- 
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ment  from  being  entered.  The  receiver  has,  by  his  action  in  mak- 
ing this  settlement,  placed  himself  in  antagonism  to  Beecher.  The 
conrt  below  denied  the  motion  upon  the  ground  that  the  plaintiff 
was  represented  in  this  action  by  the  receiver,  but  as  the  receiver 
by  this  settlement  has  agreed  that  a  judgment  in  this  action  should 
be  entered  which  would  seriously  affect  Beecher,  he  should  have  an 
opportunity  of  appearing  and  contesting  the  right  of  the  plaintiffs 
and  the  receiver  to  enter  a  judgment  which  is  directly  contrary  to 
what  is  claimed  by  both  of  the  parties  in  the  original  pleading  and 
which  would  devolve  upon  Beecher  a  liability  which,  if  the  allega- 
tions in  either  the  complaint  or  answer  are  correct,  should  not  be 
enforced  against  him. 

The  order  appealed  from  should,  therefore,  be  reversed  and  the 
motion  gi'anted  to  the  extent  of  allowing  Beecher  to  intervene  in 
the  action  upon  condition,  however,  that  Beecher  stipulate  that  such 
intervention  will  be  without  prejudice  to  the  position  of  the  case 
upon  the  calendar ;  that  he  serve  an  answer  within  ten  days  after 
the  entry  of  the  order,  and  that  the  case  proceed  to  trial  without 
further  notice,  and  with  ten  dollars  costs  and  disbui*sements  of  this 
appeal  to  the  appellant  to  abide  the  final  result  of  the  action. 

Van  Brunt,  P.  J.,  Patterson  and  Hatch,  JJ.,  concurred; 
Lauohlin,  J.,  dissented. 

Order  reversed  and  motion  granted  to  the  extent  and  on  the  con- 
ditions stated  in  opinion,  with  ten  dollars  costs  and  disbursements 
to  appellant  to  abide  event. 


"WiLUAM  CovEELY  and   Others,  Appellants,  v.  Terminal  Ware- 
house Company,  Respondent. 

Dtfense  that  a  contract  is  against  pMic  policy — it  is  suffidenUy  set  up  whsrs,  from 
the  purpose  and  intent  of  the  contract,  as  alleged  in  the  pleading,  it  appears  thai 
it  is  against  pMic  policy  —  why  such  contracts  are  not  enforced. 

Where  the  answer  interposed  in  an  action  upon  a  contract  sets  forth  the  purpose 
and  intent  and  effect  of  the  contract,  from  which  it  appears  that  the  contract 
is  against  public  policy,  the  fact  that  the  answer  does  not  expressly  character- 
ize the  agreement  as  being  against  public  policy,  does  not  render  that  defense 
unavailable  to  the  defendant. 
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The  court  refuses  to  enforce  agreements  which  are  against  public  policy,  not 
because  it  desires  to  relieve  one  of  the  parties  to  such  an  agreement  from  the 
obligation  that  he  assumes,  but  because  the  making  of  such  an  agreement  is  an 
injury  to  the  public,  and  the  only  method  by  which  tho  law  can  prevent  such 
agreements  from  being  made  is  to  refuse  to  enforce  them. 

Appeal  by  the  plaintiflfs,  William  Coverly  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  12th 
day  of  March,  1903,  upon  the  verdict  of  a  jury  rendered  by  direc- 
tion of  the  court  after  a  trial  at  the  New:  York  Trial  Term. 

Henry  GcJhraith  Ward^  for  the  appellants. 

James  W.  Gerardy  for  the  respondent, 

Ingraham,  J. : 

The  question  of  the  right  of  the  plaintiffs  to  recover  in  this  action 
upon  the  pleadings  was  presented  to  this  court  upon  the  former 
appeal,  and  it  was  there  determined  that  tlie  plaintiffs  were  not 
entitled  to  recover.  (70  App.  Div.  82.)  The  result  of  the  exami- 
nation of  the  question  upon  that  appeal  is  thus  summarized  by  Mr. 
Justice  Hatch  :  "  The  execution  of  the  agreement  itself  upon  the  day 
before  the  sale,  coupled  with  tho  testimony  of  the  plaintiff  Coverly, 
is  proof  conclusive  that  its  r.ecessary  tendency  was  to  restrain  the 
natural  rivalry  and  competition  of  these  parties  in  bidding  at  the 
auction  sale,  and  it  resulted  in  disadvantage  to  the  public.  Upon  the 
undisputed  proof,  therefore,  we  think  that  neither  the  agreement 
to  pay  the  bonus  paid  for  pier  54,  nor  the  agreement  executed 
between  the  parties,  can  be  enforced,  and  that  the  same  are  void  as 
being  against  public  policy  and,  therefore,  condemned  by  the  law." 
It  is  not  claimed  that  the  evidence  upon  the  new  trial  is  substantially 
different  from  that  before  considered  by  this  court,  and  a  reconsid- 
eration of  the  question  upon  this  appeal  has  confirmed  us  in  the 
views  expressed  upon  the  former  appeal. 

The  plaintiffs  now,  however,  claim  that  the  defendant  having 
failed  to  plead  that  the  contract  sought  to  be  enforced  was  against 
public  policy  and  void,  it  is  unavailable  as  a  defense  to  the  obliga- 
tion assumed  by  the  defendant  under  its  agreement.  The  plaintiffs 
base  this  position  upon  Honegger  v.  Wettstein  (94:  N.  Y.  252). 
While  the  answer  does  not  expressly  allege  that  the  contract  was 
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against  public  policy  and  void,  it  does  allege  the  parpose  of  making 
the  agreement  upon  which  the  plainti£b  songht  to  recover.  It  is 
alleged  that  in  the  year  1891  the  plaintiffs  became  informed  that 
the  defendant  was  desirous  of  securing  from  the  city  of  New  York 
a  lease  of  a  certain  pier  in  the  city  of  New  York  known  as  pier  57 
(new)  in  the  North  river ;  that  "  the  City  of  New  York  was  about 
offering  a  lease  of  said  pier  for  sale  at  public  auction,  which  sale  was 
duly  advertised  for  the  30th  day  of  January,  in  the  year  1891,  and 
which  sale  was  to  be  made  under  the  supervision  and  direction  of 
the  Department  of  Docks ; "  that  "  the  plaintiffs  well  knew  all  the 
foregoing  facts  and  that  it  was  of  great  importance  to  this  defendant 
to  secure  this  pier;  and  for  the  purpose  of  extorting  from  this 
defendant  the  moneys  of  this  defendant,  these  plaintiffs  threatened 
this  defendant  by  alleging  that  they  would  attend  at  the  said  sale  of 
the  said  leasehold  interest  in  and  to  the  said  pier,  and  that  thej, 
knowing  that  this  defendant  must  bid  far  to  exceed  the  leasehold 
value  of  the  said  property,  did  state  to  the  officers  and  agents  of 
this  company  that  they  would  force  the  bidding  upon  the  said 
property  at  said  sale  far  to  exceed  the  value  thereof,  and  would 
compel  this  defendant  to  bid  a  very  much  greater  sum  than  the 
true  value  of  said  leasehold  interest,  unless  the  defendant  would 
execute  the  contract  in  suit  in  this  action ;  *  *  *  and  that  the 
only  purpose  in  the  making  of  said  agreement,  and  the  only  con- 
sideration which  could  possibly  have  run  from  these  plaintifb  to 
this  defendant,  or  did  run  from  these  plaintiffs  to  this  defendant 
under  said  agreement,  was  that  these  plaintiffs  should  not  carry  out 
the  threats  which  they  had  made,  namely,  to  force  the  bidding  of 
said  premises  far  to  exceed  the  real  value  of  the  said  premises  at 
the  sale  to  be  made  by  the  Commissioners  of  the  Dock  Department 
of  the  City  of  New  York,  and  by  so  fraudulently  bidding  against 
this  defendant  as  to  compel  this  defendant  to  pay  far  in  excess  of 
the  true  value  or  the  market  value  of  the  said  leasehold  premises." 
This  defense  is  a  statement  of  the  facts  which  existed  when  the 
agreement  was  made  and  the  consideration  which  induced  the  plam- 
tiffs  to  demand  and  the  defendant  to  agree  to  pay  the  amount  to 
recover  for  which  this  action  is  brought ;  and  while  the  answer  does 
not  characterize  the  agreement  thus  sought  to  be  enforced  as  an 
agreement  against  public  policy  and  void,  its  object,  intent  and  effect 
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are  alleged  as  a  defense  to  the  action,  and  there  is  no  case  which 
holds  that  where,  as  a  defense,  the  defendant  alleged  that  the  object 
and  intent  of  the  agreement  and  its  effect  when  duly  carried  out 
will  be  to  accomplish  an  object  which  is  condemned  as  against 
pablic  policy,  the  contract  will  be  enforced.  As  has  been  fre- 
qnently  said,  the  courts,  in  refusing  to  enforce  these  agreements, 
does  so,  not  because  it  desires  to  relieve  one  of  the  parties  to  such 
an  agreement  from  the  obligation  that  he  assumes,  but  because  of 
the  fact  that  the  making  of  such  an  agreement  is  an  injury  to  the 
public,  and  that  the  only  method  by  which  the  law  can  prevent  such 
agreements  from  being  made  is  to  refuse  to  enforce  them. 

Here,  the  officers  of  the  municipal  corporation  were  about  to  sell 
at  public  auction  a  lease  of  a  dock  belonging  to  the  corporation. 
Both  the  plaintiffs  and  the  defendant  had  desired  to  obtain  this 
lease.  The  defendant  desired  it  more  than  the  plaintiffs ;  and  this 
agreement  upon  which  the  plaintiffs'  cause  of  action  is  based  was 
made,  whereby  the  defendant  agreed  to  pay  to  the  plaintiffs  a  sum 
of  money  for  a  release  by  the  plaintiffs  of  their  interest  in  and  to 
the  pier  that  was  thus  to  be  sold  at  public  auction.  The  effect  of 
this  agreement  was  that  there  was  no  competition  at  the  public  sale 
of  the  lease,  and  thus  the  amount  received  by  the  city  for  the  pier 
was  materially  reduced.  That  such  an  agreement  is  a  direct  injury 
to  the  municipal  corporation  and  prevents  its  obtaining  for  its  prop- 
erty the  price  which  it  would  have  obtained  but  for  the  agreement, 
is  apparent;  and  such  an  agreement  has  been  universally  con- 
demned as  against  public  policy  and  void  and  one  that  the  courts  will 
not  enforce,  irrespective  of  the  rights  of  either  of  the  parties. 
That  the  defendant  was  as  guilty  of  a  violation  of  public  policy  as 
the  plaintiffs  is  conceded ;  but  it  was  the  public  that  suffered,  and 
the  plaintiffs  should  not  be  allowed  to  enforce  the  contract  and 
obtain  the  benefit  thereof,  which  we  may  assume  but  for  the  agree- 
ment would  have  accrued  to  the  city  from  an  active  competition  at 
the  sale;  nor  are  we  affected  by  the  moral  obligation  upon  the 
defendant  to  comply  with  its  contracts,  or  the  position  in  which  a 
failure  to  enforce  this  contract  will  leave  the  defendant,  to  which 
the  learned  counsel  for  the  plaintiffs  so  feelingly  alluded.  The  law 
leaves  the  parties  who  enter  into  such  contracts  in  the  condition  in 
which  they  have  placed  themselves,  and  will  refuse  to  enforce 
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sach  a  contract  regardless  of  its  effect  apon  either  of  the  parties 
thereto. 

Honegger  v.  WetUteim,  {8upra\  relied  upon  by  the  plaintifls,  is 
not  at  all  in  point.  There  the  contract  alleged  was  for  goods  sold 
and  delivered.  The  defense  there  sought  to  be  interposed  was  that 
a  certain  portion  of  the  goods  which  had  been  purchased  was  sent 
by  the  plaintiffs,  who  were  residents  of  Switzerland,  through  the 
custom  house  at  an  undervaluation  and  in  violation  of  the  revenne 
laws  of  the  United  States.  There  were  only  three  invoices,  as  to 
which  duplicates  were  offered  in  evidence  showing  thi^  undervalua- 
tion, and  there  were  no  duplicate  invoices  as  to  the  balance  of  the 
plaintiffs'  claim.  In  speaking  of  this  defense  the  court  said:  "If 
the  plaintiffs  refused  to  deliver  the  goods  and  they  consigned  them 
as  their  own,  it  is  by  no  means  clear  that  any  offense  was  commit- 
ted in  violation  of  the  revenue  laws.  Assuming,  however,  that  a 
case  was  made  out  showing  such  an  offense,  it  is  difficult  to  see  how 
the  original  defendants,  Wettstein  and  Meyer,  can  avail  themselves 
of  such  a  defense.  It  was  neither  pleaded  nor  set  up  in  either  of 
their  answers,  and,  therefore,  they  were  not  in  a  position  upon  the 
trial  to  insist  that  the  goods  shipped  to  them  were  fraudulently 
imported  in  violation  of  the  laws  of  the  United  States,  and  that  for 
that  reason  no  action  would  lie  by  the  plaintiffs  against  them  for  a 
recovery  of  the  value  of  the  same."  In  that  case  it  was  not  claimed 
that  there  was  connected  with  the  original  contract  for  the  sale  and 
delivery  of  the  goods  any  illegal  agreement.  It  was  tlie  practice  of 
the  plaintiffs  in  consigning  the  goods  to  the  defendant  which  consti- 
tuted a  violation  of  law  which  would  justify  the  court  in  refus- 
ing to  enforce  the  original  contract  of  sale,  and  as  to  such  a  defense 
the  court  held  that,  to  be  available,  it  must  be  pleaded.  In  this 
case  it  is  the  original  contract  sought  to  be  enforced  wiiich  is  illegal, 
the  foundation  of  the  plaintiffs'  claim  being  a  contract  made  in 
violation  of  law  and  for  an  illegal  purpose. 

In  Veazey  v.  Allen  (173  N.  T.  359)  the  principle  applied  in  this 
case  was  enforced,  the  court  quoting  with  approval  what  was  said 
by  Lord  Chief  Justice  Wilmot  in  Low  v.  Peers  (Wilmot's  Notes, 
378) :  "  It  is  the  duty  of  all  courts  of  justice  to  keep  their  eye  stead- 
ily upon  the  interests  of  the  public,  even  in  the  administration  of 
commutative  justice,  and  when  they  find  an  action  is  founded  upon 
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a  claim  injurious  to  the  public  and  which  has  a  bad  tendency,  to 
give  it  no  countenance  or  assistance  in  foro  civili;^^  and  say- 
ing :  "  Courts  of  justice  will  never  recognize  or  uphold  any  trans, 
action  which  in  its  object,  operation  or  tendency  is  calculated  to  be 
prejudicial  to  the  public  welfare.  *  *  *  It  may,  therefore,  be 
taken  for  granted  that  whenever  our  courts  are  called  upon  to 
scrutinize  a  contract  which  is  clearly  repugnant  to  sound  morality 
and  civic  honesty,  they  need  not  look  long  for  a  well-fitting  defini- 
tion of  public  policy,  nor  hesitate  in  its  practical  application  to  the 
law  of  contracts." 

It  follows  that  the  judgment  appealed  from  is  affirmed,  with 
costs. 

Van  Brunt,   P.  J.,   Patterson,   Hatch  and  Laughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Naftali  Schidlower,  Respondent,  v.  James  A.  MoCafferty  and 

Others,  Appellants. 

Action  far  eontersum  —  (he  abaeme  of  any  delivery  and  cf  continued  change  of  po8- 
eeenon  of  personal  property  may  be  shown  under  a  denial  of  ownership  thereof  by 
a  creditor  of  the  vendor  of  the  property — evidence  requiring  that  this  question  of 
delivery  be  submitted  to  the  jury. 

Where  a  person  claimiDg  title  to  personal  property  under  a  bill  of  sale,  brings  an 
action  for  the  conversion  thereof  and  an  answer  is  interposed  denying  the 
plaintiff's  ownership  of  the  goods,  the  defendants,  although  they  did  not 
specifically  set  forth  that  fact  in  their  answer,  are  entitled  to  prove  that  they 
were  Judgment  creditors  of  the  plaintiff's  vendors,  as,  if  that  fact  appeared 
and  also  the  further  fact  that  the  sale  of  the  goods  to  the  plaintiff  was  not 
accompanied  by  an  immediate  delivery  or  followed  by  an  actual  and  continued 
change  of  possession  theredf,  the  sale  to  the  plaintiff  would,  under  section  25 
of  the  Personal  Property  Law  (Laws  of  1897,  chap.  417),  be  invalid  as  against 
the  plaintiff. 

What  evidence  presents  a  question  for  the  jury  as  to  whether  the  sale  to  the 
plaintiff  was  accompanied  by  an  actual  and  continued  change  of  possession, 
considered. 

Appeal  by  the  defendants,  James  A.  McCafferty  and  others, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff. 
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entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the 
19th  day  of  December,  1902,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  23d  day  of 
December,  1902,  denying  the  defendants'  motion  for  a  new  trial 
made  upon  the  minutes. 

WiUiam  A.  FerguBon^  for  the  appellants, 

Joseph  Wilkenfeldy  for  the  respondent. 

Inoraham,  J. : 

This  action  was  originally  commenced  against  the  sheriff  of  Kings 
county,  and  the  defendants,  who  were  the  sheriff's  indemnitors,  were 
substituted  as  defendants,  whereupon  a  supplemental  summons  and 
complaint  were  served  upon  the  defendants  which  the  defendants 
answered. 

The  answer  denied  all  of  the  allegations  of  the  complaint,  except 
the  fact  that  Creamer  was  and  still  is  the  sheriff  of  the  county  of 
Kings  ;  and  for  a  separate  defense  denied  that  ^'  at  the  time  allied 
in  the  said  supplemental  complaint  or  at  any  other  time  the  plaintifi 
was  lawfully  or  otherwise  possessed  of  the  goods  and  chattels  men- 
tioned in  the  complaint,  or  any  or  either  of  them,  or  any  part 
thereof,"  or  that  the  plaintiff  was  the  owner  and  entitled  to  the 
immediate  possession  of  the  said  store. 

Upon  the  trial  the  plaintiff  introduced  in  evidence  a  bill  of  sale 
executed  by  Lena  Greenburg  and  Rachel  Weisen  which,  in  con- 
sideration of  $200,  purported  to  grant  and  convey  to  the  plaintiff 
the  stock  of  goods,  counters  and  shelves  in  the  premises  known  as 
113  Osborn  street,  Brooklyn.  The  plaintiff  testified  that  after  he 
received  this  paper,  he  moved  the  goods  contained  in  the  store  at 
113  Osborn  street  to  196  Eastern  Parkway,  Brooklyn ;  that  he 
remained  at  Eastern  Parkway  after  he  moved  from  Osborn  street  a 
half  year,  and  that  he  put  one  Perez  Weisen  in  charge  of  the  store. 
Weisen  testified  that  after  the  plaintiff  obtained  a  bill  of  sale  he 
removed  the  goods  from  the  Osborn  street  store  to  the  Eastern 
Parkway  store ;  that  he  was  manager  there  for  the  plaintiff ;  that 
in  that  store  he  was  selling  for  the  plaintiff  and  did  everything  that 
was  necessary ;  that  the  sheriff  came  to  the  store  in  Eastern  Park- 
way and  levied  on  the  goods;   that  before  the  bill  of  sale  was 
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delivered,  the  witness'  wife,  Rachel  Weisen,  and  Lena  Greenburg 
owned  the  store,  and  that  they  sold  it  to  the  plaintiff ;  that  while  he 
was  in  charge  of  the  store  for  the  plaintiff  he  made  all  purchases 
and  did  the  whole  business,  and  that  the  plaintiff  paid  the  witness 
a  salary  of  $9  a  week  and  paid  the  rent,  $14  per  month. 

The  plaintiff  then  rested  and  the  defendants  offered  evidence 
to  show  that  they  brought  an  action  against  Lena  Greenburg  and 
Rachel  Weisen  on  a  note  given  by  them  for  goods  purchased  for 
this  business.  This  was  objected  to  by  the  plaintiff  on  the  ground 
that  it  was  not  within  the  issues  and  not  the  best  evidence,  and  the 
court  sustained  that  objection  upon  the  ground  that  it  was  not 
pleaded.  The  defendants  then  offered  in  evidence  the  judgment 
roll  in  an  action  brought  by  the  defendants  Jacobs  and  McCafferty 
against  Lena  Greenburg  and  Rachel  Weisen  for  $387.25.  That 
was  objected  to  by  the  plaintiff  and  excluded  by  the  court  as  not 
within  the  issues  and  not  pleaded,  and  the  defendants  excepted. 

Other  evidence  was  offered  by  the  defendants  which  tended  to 
show  that  the  plaintiff  was  never  in  actual  possession  of  the  store, 
and  that  the  deputy  sheriff  had  an  execution  against  Lena  Green- 
burg and  Rachel  Weisen,  which  was  objected  to,  and  the  objection 
sustained.  The  deputy  sheriff  then  testified  that  he  made  a  levy  on 
the  twenty-fourth  day  of  May,  and  saw  Mrs.  Weisen ;  that  he  was 
not  told  that  the  plaintiff  was  the  owner ;  that  he  required  a  bond 
of  indemnity,  because  the  people  he  found  there  said  that  Mrs. 
Greenburg  and  Mrs.  Weisen  were  not  the  owners ;  that  when  he 
went  to  the  store  he  sometimes  found  Mr.  Weisen  and  sometimes  Mrs. 
Weisen  in  charge  of  the  store ;  that  he  never  saw  the  plaintiff  there ;  ' 
that  the  goods  in  the  store  were  in  the  name  of  Mr.  Weisen  or  Mrs. 
Weisen  and  were  never  in  the  name  of  the  plaintiff.  The  agent  of 
the  owner  of  the  building  was  called  and  testified  that  Weisen  occu- 
pied the  premises  and  paid  the  rent.  The  parties  having  rested,  the 
court  refused  to  submit  any  question  to  the  jury,  except  as  to  the 
amount  of  damages,  instructing  the  jury  that  the  only  question  for 
them  to  determine  was  the  amount  of  the  plaintiff's  recovery ;  that 
upon  the  evidence  it  was  their  duty  to  award  the  plaintiff  a  verdict 
for  the  market  value  of  the  property  taken  by  the  sheriff.  The 
defendants'  counsel  requested  the  court  to  charge  the  jury  that  "if 
the  jury  find  that  there  was  no  immediate  delivery  to  the  plaintiff 
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of  the  goods  sold  to  him  by  Lena  Greenbnrg  and  Rachel  Weisen, 
and  that  there  was  no  actnal  and  continaed  change  of  possession  in 
the  plaintiff,  and  farther,  if  the  jury  find  not  snfficient  evidence 
introduced  by  the  plaintiff  to  establish  the  fact  that  the  sale  was 
made  in  good  faith,  they  must  find  for  the  defendant."  The  court 
declined  to  so  charge,  and  the  defendants  excepted. 

The  action  was  in  trover,  the  complaint  alleging  that  the  sheriff 
had  converted  the  plaintiff's  property,  of  which  the  plaintiff  alleged 
that  he  was  the  owner,  and  that  the  defendants  were  liable  as  hav- 
ing instigated  the  sheriff  to  convert  the  property,  and  thus  jointly 
liable.  To  that  there  was  a  general  denial,  and  the  plaintiff^s  right 
to  recover  depended  upon  his  proof  that  he  was  the  actual  owner 
of  the  property  converted.  There  was  no  allegation  of  special 
interest  or  right  to  possession,  but  the  right  of  the  plaintiff  to 
recover  rested  upon  his  allegation  of  ownership.  The  plaintiff,  to 
prove  his  title,  produced  a  bill  of  sale  of  the  property  from  Green- 
burg  and  Weisen,  and  alleged  that  under  this  bill  of  sale  he  took 
possession  of  the  property,  immediately  placing  in  charge  thereof 
the  husband  of  one  of  the  vendors,  who  remained  in  actual  posses- 
sion, transacting  the  business,  purchasing  goods  and  paying  therefor, 
and  also  paying  the  rent  of  the  premises  down  to  the  time  of  the 
alleged  conversion.  To  meet  this  allegation,  the  defendants  sought 
to  prove  that  they  were  creditors  of  the  vendors  against  whom  they 
obtained  a  judgment  and  disputed  the  possession  of  the  plaintiff. 

Section  25  of  the  Personal  Property  Law  (Laws  of  1897,  chap 
417)  provides  that  "  every  sale  of  goods  and  chattels  in  the  posses- 
sion or  under  the  control  of  the  vendor,  and  every  assignment  of 
goods  and  chattels  by  way  of  security  or  on  any  condition,  bnt  not 
constituting  a  mortgage  nor  intended  to  operate  as  a  mortgage, 
unless  accompanied  by  an  immediate  delivery  followed  by  actual 
And  continued  change  of  possession,  is  presumed  to  be  fraudu- 
lent and  void  as  against  all  persons  who  are  creditors  of  the 
vendor  or  person  making  the  sale  or  assignment,  including  all 
pei-sons  who  are  his  creditors  at  any  time  while  such  goods  or  chat- 
tels remain  in  his  possession  or  under  his  control  *  *  * ;  and 
is  conclusive  evidence  of  such  fraud,  unless  it  appear,  on  the  part 
of  the  person  claiming,  under  the  sale  or  assignment,  that  it  was 
made  in  good  faith,  and  without  intent  to  defraud  such  creditors  or 
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purcliafiers."  The  plaintiflPs  title  to  this  property  having  been 
denied  by  the  answer,  the  defendants  were  entitled  to  prove  any 
fact  which  would  show  that  the  bill  of  sale  under  which  the  plain- 
tiflE  claimed  title  was  void.  To  disprove  this  title,  it  was  essential 
for  the  defendants  to  prove  that  they  were  the  creditora  of  the 
vendors,  for  the  bill  of  sale  would  be  good  except  as  to  creditors, 
and  it  would  seem  to  follow  that  it  was  error  for  the  court  to  refuse 
to  admit  testimony  tliat  the  defendants  were  creditors  of  the  vendors. 
Evidence  as  to  the  actual  possession  of  the  property  by  the  plaintiff 
was  necessary  to  rebut  the  presumption  of  fraud  as  against  the  ven- 
dors' creditors.  The  testimony  as  to  possession  depended  solely 
upon  the  evidence  of  the  plaintiff,  and  that  of  the  person  that  he 
alleged  was  his  agent,  who  was  the  husband  of  one  of  the  vendors, 
and  that,  with  the  evidence  of  a  failure  to  put  the  name  of  the  plain- 
tiff upon  the  door  or  window  of  the  store,  and  the  fact  that  tlie 
business  was  carried  on  in  the  name  of  the  vendor  or  her  husband, 
presented  a  question  for  the  jury  whether  or  not  there  was  such  an 
actual  and  continued  change  of  possession  of  the  premises,  without 
which  the  bill  of  sale  was  presumptively  void.  If  this  bill  of  sale 
was  void,  the  plaintiff  had  no  title  to  the  property  converted,  and 
could  not,  therefore,  recover  damages  for  its  conversion,  irrespective 
of  the  right  of  the  sheriff  to  make  a  levy  upon  the  property.  We 
think,  therefore,  that  it  was  error  to  exclude  testimony  that  the 
defendants  were  creditors  of  the  vendors,  and  that  fact  having  been 
proved,  the  question  as  to  whether  there  was  a  honajide  purchase 
of  thifl  property  by  the  plaintiff  was  a  question  for  the  jury. 

The  judgment  and  order  appealed  from,  therefore,  must  be 
reversed  and  a  new  trial  ordei'ed,  with  costs  to  the  appellant  to 
abide  the  event. 

Van  Bbunt,  P.  J.,  O'Bbien,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 

App.  Div.— Vol.  LXXXV.        82 
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Clark  W.  Dunlop,  Bespondent,  v.  Lawsengb  V.  Mulst  and 
Others,  RespondeDts. 

GiLBKET  W.  MiNOB,  Appellant 

Judicial  $al6  cf  a  leasehold  intereet — thepurehaeer  U  not  excused  beeauee  cf  a  mtit, 
cfwJUch  ?ie  Tiod  ktvnoledffe,  to  aet  aside  an  assignment  of  the  lease — a  eownanl  not 
to  assign  a  lease  is  not  tiolaied  hy  a  mortgage  thereof  or  an  alignment  under  its 
foredoture. 

A  purchaser  at  a  sale  in  an  action  to  foreclose  a  mortgage  upon  a  leasehold  inter- 
est will  not  be  relieved  from  his  purchase  because  of  the  pendency  of  an 
action  to  set  aside  an  assignment  of  the  lease  to  the  mortgagor,  where  it 
appears  that  the  purchaser  knew  of  the  pendency  of  the  action  at  the  time  of 
the  sale. 

The  mortgaging  of  a  leasehold  interest  is  not  a  violation  of  a  covenant  contained 
in  the  lease  prohibiting  an  assignment  thereof  without  the  consent  of  the  lessor, 
nor  is  such  covenant  violated  by  a  conveyance  of  the  leasehold  interest  by  a 
referee,  pursuant  to  a  judgment  foreclosing  the  mortgage. 

Appeal  by  Gilbert  W.  Minor  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  9th  day  of 
January,  1903,  directing  him,  as  the  purchaser  at  a  foreclosure 
sale,  to  complete  his  purchase. 

Gilbert  W.  Mvaor^  appellant,  in  person. 

F.  De  Witt  WdU^  for  the  respondents. 

Ikobaham,  J. : 

I  think  this  order  should  be  affirmed  for  the  reasons  stated  by  the 
Special  Term.*  The  purchaser  when  he  made  his  bid  had  knowledge 
of  the  fact  that  the  action  to  set  aside  the  assignment  of  the  lease 
by  the  executors  of  the  estate  of  James  Mulry  had  been  commenced, 
and  with  knowledge  of  that  fact  he  purchased  at  the  sale  by  the 
referee  under  the  judgment,  and  he  cannot  be  heard,  in  opposition 
to  an  application  to  compel  him  to  complete  his  purchase,  to  urge 
as  an  objection  the  pendency  of  that  action.  It  does  not  appear 
that  the  consent  of  the  lessor  is  necessary  to  vest  in  the  purchaser 
at  this  sale  a  valid  title.     There  is  no  covenant  in  the  lease  prevent* 

*The  opinion  of  the  Special  Term  will  be  found  at  the  end  of  this  opinion. 
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ing  the  lessee  from  mortgaging  tho  lease,  and  it  is  settled  that  & 
mortgage  is  not  a  violation  of  a  covenant  against  an  assignment,  and 
that  a  transfer  by  a  referee  in  execution  of  a  judgment  to  f oreclose" 
such  a  mortgage  is  not  a  violation  of  the  covenant.  It  was  stated! 
upon  the  argument  by  counsel  that  the  property  has,  since  the  grant- 
ing of  this  order,  been  resold.  It  may  be  that  after  such  resale  the 
purchaser  who  had  refused  to  complete  his  purchase  would  be 
entitled  to  have  repaid  the  deposit  made  upon  his  purchase.  The 
order  should,  therefore,  be  affirmed,  with  ten  dollars  costs  and  dis- 
bursements, but  without  prejudice  to  the  purchaser  applying  in  the 
court  below  for  a  repayment  of  the  whole  or  any  part  of  the  ten 
per  cent  which  he  paid  to  the  referee  upon  signing  the  terms  of 
sale. 

Van  Beunt,  P.  J.,  O'Brien,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  without 
prejudice  to  the  right  of  the  purchaser  to  apply  to  the  court  below 
for  repayment  of  the  whole  or  any  part  of  the  ten  per  cent  paid  by 
him  to  the  referee. 

The  following  is  the  opinion  of  Lbvbntbitt,  J.,  delivered  at 
Special  Term : 

Levjcntkitt,  J. : 

Neither  of  the  objections  to  the  title  has  the  support  of  authority. 
Tlie  defendant  Mulry  mortgaged  certain  leasehold  premises  to  the 
plaintiff.  It  appears  that  the  original  leases  made  to  the  defendant's 
father  contained  a  clause  prohibiting  the  granting,  assigning  or  trans- 
ferring of  the  lease  without  the  written  consent  of  the  lessor.  Upon 
the  father's  death,  and  under  his  will,  the  executors,  of  whom  the 
defendant  was  one,  assigned  to  him,  in  part  payment  of  a  certain 
legacy  under  the  will,  the  lease  in  question.  To  this  transfer  the 
consent  of  the  lessor  was  obtained.  Thereafter  the  defendant  mort- 
gaged his  interest  in  the  leaseholds  to  the  plaintiff  but  without  first 
securing  the  written  consent  of  the  lessor.  The  mortgage  has  been 
foreclosed  and  the  purchaser  objects  to  the  title,  ^«^,  because  of  the 
absence  of  this  consent,  and,  secondly,  because  of  the  pendency  of  a 
certain   proceeding  instituted  by  a  sister  of  the  defendant  who 
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attacks  the  validity  of  the  assignment  of  the  leases  to  him  under 
his  father^s  will. 

The  case  of  Riggs  v.  Pursdl  (66  N.  T.  193)  answers  both  objec- 
tions. The  familiar  principle  was  there  ennnciated  that  a  purchaser 
upon  a  sale  will  not  be  relieved  on  account  of  defects  in  the  prop- 
erty or  the  title  thereto  of  which  he  had  notice.  It  appears  con- 
clusively, partly  by  averment  and  partly  by  undenied  allegation,  that 
the  purchaser  had  notice  of  the  sister's  proceeding  attacking  the 
validity  of  the  transfer.  With  her  probability  of  success  this 
motion  has  nothing  to  do,  but  the  fact  that  the  firm,  of  which  the 
purchaser  is  a  member,  represented  her  in  the  proceeding,  and  that 
he  himself  argued  the  motion  as  counsel,  is  one  of  the  important 
facts  establishing  knowledge  on  his  part  of  the  very  proceedings  he 
now  invokes  to  relieve  himself  of  his  contract. 

Biggs  v.  Puraell  {supra)  was  also  the  foreclosure  of  a  leasehold 
and  contained  a  covenant  on  the  part  of  the  lessee  that  he  would  not 
during  the  term  assign,  transfer  or  set  over  the  lease  or  any  of  tlie 
term  thereby  created,  and  it  was  there  claimed  on  behalf  of  the  pur- 
chaser that  the  giving  of  the  mortgage  without  the  consent  first  had 
was  a  violation  of  the  covenant.  The  court  say :  "  The  giving  of 
the  mortgage  was  not  a  violation  of  the  covenant.  A  mortgage,  in 
this  State,  of  land,  is  not  a  transfer  of  the  legal  title  or  the  posses- 
sion but  a  mere  security.  {Trimm  v.  Marshy  54  N.  Y.  599.)  *  *  ♦ 
It  is,  therefore,  clear  that  this  lease  was  not  forfeited  by  the  giving 
of  the  mortgage,  which  did  not  transfer  the  title  to  the  premises  or 
the  lease.  Neither  was  it  forfeited  by  the  sale  under  the  decree. 
This  was  a  judicial  sale  in  a  hostile  proceeding,  a  sale  in  inviium, 
and  such  sales  are  held  not  to  violate  this  covenant.  An  assignment 
either  by  the  lessee  or  his  executor  which  is  not  voluntary,  hot 
caused  by  operation  of  law,  is  not  a  breach  of  the  covenant  not  to 
assign."  Analogous  to  the  decision  in  the  Biggs  case  is  that  of 
Barry  v.  Harnburg-Bremen  Fire  Ins.  Co.  (110  N.  T.  1)  which 
holds  that  the  execution  of  a  mortgage  is  not  a  violation  of  a  con- 
tract provision  not  to  assign. 

The  motion  is  granted,  with  ten  dollars  costs. 
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Edoas  H.  Rosenstock,  as  Ancillary  Executor,  etc.,  of  Levi 
Jacobs,  Deceased,  Appellant,  v.  Adolph  Dessab  and  Others, 
Respondents. 

Preemption  of  payment  —  it  arises  when  tJ^e  Statute  of  Limitations  begins  to  run 
—  until  the  statute  runs  it  is  one  of  fact  — payment  must  he  pleaded — evidence  as 
to  the  payment  of  a  certificate  of  deposit  which  makes  the  question  one  of  fact. 

A  presumption  of  payment  only  begins  to  arise  when  some  statute  of  limitations 
begins  to  run. 

The  presumption  of  payment,  in  all  cases  where  the  Statute  of  Limitations  has 
not  run,  is  one  of  fact  and  not  of  law. 

Under  all  conditions,  payment  is  an  affirmative  defense  which  must  be  pleaded 
and  proved. 

What  evidence  given  in  an  action  brought  December  27,  1898,  against  the  mem- 
bers of  a  firm  which  failed  in  1882  or  1884,  to  recover  upon  a  certificate  of 
deposit  issued  by  the  firm  to  the  plaintiff's  testator  November  24,  1874,  and 
which  was  found  among  the  testator's  papers  after  his  death  in  1892,  will  sup- 
port the  finding  of  a  jury  that  the  certificate  had  not  been  paid,  and  render  it 
improper  for  the  court  to  hold,  as  matter  of  law,  that  the  lapse  of  time  since 
the  issuing  of  the  certificate  created  a  presumption  of  payment  which  the 
plaintiff  had  not  succeeded  in  rebutting,  considered. 

Appeal  by  the  plaintiff,  Edgar  H.  Rosenstock,  as  ancillary  execu- 
tor, etc.,  of  Levi  Jacobs,  deceased,  from  a  judgment  of  the  Supreme 
Court,  in  favor  of  the  defendants,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  26th  day  of  January,  1901,  upon 
the  dismissal  of  the  complaint  by  direction  of  the  court  after  a  trial 
at  the  New  York  Trial  Term,  as  amended  by  an  order  entered  in 
said  clerk's  office  on  the  2l8t  day  of  February,  1901. 

Edgar  J.  Latter^  for  the  appellant. 

Charles  E,  Bushmore^  for  the  respondents. 

Hatch,  J. ; 

This  is  an  action  brought  December  27,  1898,  to  recover  upon  a 

certificate  of  deposit  given  by  the  firm  of  Dessar,  Stern  &  Co. 

The  certificate  reads : 

"  New  York,  Nov.  24,  1874. 

"Received  from  Mr.  Levi  Jacobs  Fifteen  Hundred  dollars  —  on 

deposit  at  7  per  cent. 

"(Signed)  DESSAR,  STERN  &  CO." 
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This  firm  was  engaged  in  the  mercantile  business  in  the  city  of 
New  York.  Jacobs  was  a  small  dealer  and  pedler,  who  resided  in 
New  York  at  that  time,  but  who  subsequently  removed  to  Barton, 
Vt.,  and  from  there  to  North  Stratford,  N.  H.,  where  he  died  on 
the  23d  day  of  April,  1892.  It  is  undisputed  that  the  deposit  was 
made  with  Dessar,  Stern  &  Co.  and  that  they  owed  Jacobs  at  one 
time  this  sum  of  money.  After  Jacobs'  death  the  certificate  was 
found  among  his  papers.  He  left  a  last  will  and  testament  which 
was  probated  in  New  Hampsliire,  and  ancillary  letters  were  subse- 
quently issued  to  the  plaintiff  in  this  State.  The  answer  averred 
payment  and  set  up  the  Statute  of  Limitations.  At  the  close  of  the 
evidence  the  court  submitted  a  single  question  to  the  jury,  viz., 
Had  the  debt  been  paid  ?  The  jury  I'eturned  by  special  verdict  a 
negative  answer  to  the  question  ;  consequently,  if  no  legal  objection 
stood  in  the  way,  the  plaintiff  became  entitled  to  a  verdict  thereon 
for  the  amount  of  the  deposit  with  interest.  The  court  reserved 
the  question  of  awarding  judgment  upon  the  verdict,  and  upon  a 
motion  for  a  new  trial  set  the  same  aside  and  ordered  judgment  dis- 
missing  the  complaint  upon  the  ground  that  the  burden  of  estab- 
lishing that  the  certificate  of  deposit  had  not  been  paid  owing  to 
the  lapse  of  time  (twenty-six  yeare)  since  its  delivery  rested  upon 
the  plaintiff ;  tliat  the  lapse  of  time  created  a  presumption  of  pay- 
ment and  that  the  plaintiff  had  failed  to  bear  such  burden.  Although 
other  questions  were  raised  this  was  the  only  one  considered  by  the 
court.  The  plaintiff  gave  evidence  by  the  deposition  of  one  Ezekiel, 
a  former  bookkeeper  of  the  defendant  company,  now  residing  at  Bir- 
mingham, Ala.,  that  he  was  in  the  employ  of  Dessar,  Stern  &  Co.  from 
May,  1875,  until  they  went  out  of  business,  in  1882.  He  testified  that 
the  deposit  was  entered  in  the  books  of  the  firm  in  a  special  account, 
and  was  carried  therein  independent  of  the  merchandise  account 
wliich  Jacobs  had  with  such  firm  ;  frequent  settlements  were  made  of 
this  merchandise  account,  but  that  no  settlement  was  made  of  the  spe- 
cial deposit;  that  witness  carried  it  into  each  balance  sheet  issued, 
which  was  exhibited  by  him  whenever  made  to  the  firm  ;  that  the 
deposit  account  so  remained  undisturbed  without  any  addition  to  or 
subtraction  from  during  the  time  he  was  there  from  1875,  when  the 
books  came  under  his  observation,  until  1882,  when  the  firm  failed. 
During  that  time  there  was  nothing,  either  in  the  cash  account  or  in 
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the  merchandise  account,  or  from  any  other  source,  which  showed 
that  the  deposit  had  been  paid.  Confessedly  the  money  was  not 
paid  after  the  failure  of  tliis  firm.  Sarah  I.  Jacobs  testified  that 
the  money  which  constituted  the  deposit  was  a  wedding  gift  from 
her  mother  to  Jacobs  prior  to  the  marriage ;  that  it  was  drawn  from 
the  Dry  Dock  Savings  Bank  in  April,  1874:,  and  that  Mrs.  Engel, 
the  mother  of  witness,  withdrew  it  at  that  time.  This  fact  was 
admitted  by  the  defendant.  Jacobs  told  his  wife  that  the  money 
was  on  deposit,  drawing  good  interest.  He  made  this  remark  occa- 
sionally while  they  lived  in  Vermont  and  New  Hampshire.  On  the 
occasion  of  the  failure  of  Dessar,  Stern  &  Co.  Jacobs  appeared  to 
be  distressed  about  it.  For  the  last  four  or  five  years  of  Jacobs' 
life  his  wife  had  knowledge  of  his  business  aSairs  and  kept  his 
books  in  his  store,  and  she  testified  that  no  money  was  paid  during 
that  period,  or  at  any  time,  to  her  knowledge.  The  first  time  that 
she  knew  of  the  certificate  of  deposit  was  abopt  May,  1892,  when 
she  collected  the  property  and  papers  of  her  husband  for  the  pur- 
pose of  appraisal,  when  it  was  found  in  his  pocket  book.  Alfred  E. 
Jacobs,  a  son,  testified  to  the  finding  of  the  certificate  about  a  month 
after  his  father's  death.  He  worked  in  his  father's  store  five  or  six 
years  before  his  death,  had  access  to  his  books,  assisted  in  selling 
goods,  knew  something  of  his  business,  but  never  knew  anything 
about  any  payments  on  the  certificate  of  deposit.  This  was  sub- 
stantially the  testimony  upon  the  part  of  the  plaintiff. 

Upon  the  part  of  the  defendant,  David  Dessar,  one  of  the  mem- 
bers of  the  firm  of  Dessar,  Stern  &  Co.,  testified  that  in  1874  his 
firm  dealt  with  Jacobs  and  that  Jacobs  in  November,  1874,  deposited 
with  the  firm  $1,500,  and  the  firm  gave  a  certificate  of  deposit  to 
him,  and  that  the  signature  to  the  one  produced  was  that  of  the  wit- 
ness ;  that  Jacobs  dealt  with  the  firm  before  1874  and  afterwards ; 
that  he  was  worth  about  $8,000  and  witness  was  familiar  with  his 
account;  that  the  firm  failed  in  1884;  that  the  sheriff  then  took 
possession  of  the  goods  and  books ;  that  the  books  had  never  been 
returned  and  he  did  not  know  where  they  were.  He  states  that  on 
the  books  the  account  was  closed  in  1881  and  that  it  was  paid  at 
that  time.  He  further  stated  that  there  was  no  separate  deposit 
account  in  the  books,  but  that  the  merchandise  and  the  deposit  was 
kept  in  one  account.     He  also  testified  that  Ezekiel  was  not  on  good 
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terms  with  the  firm  when  he  left  their  employ.  It  further  appears 
that  after  1881  and  after  the  failure  of  the  firm,  notices  were  sent 
out  to  all  the  creditors  by  the  members  of  the  firm,  including 
among  the  creditors  two  brothers  of  Jacobs,  and  that  Jacobs  did  not 
appear  to  be  a  creditor  upon  the  books  and  was  given  no  notice. 
Simon  H.  Stern  testified  that  he  was  counsel  for  the  firm  of  Dessar, 
Stern  &  Co.,  and  their  successors,  and  that  he  was  familiar  with  all 
their  affairs.  Mr.  Dessar  was  his  brother-in-law.  That  after  the 
failure  he  made  an  examination  of  their  affairs  in  1884,  and  upon 
such  examination  he  was  not  able  to  find  that  Jacobs  was  a  creditor 
of  that  firm  or  of  any  member  thereof.  The  defendant  Jacob  Stem, 
executor  of  David  Stern,  deceased,  a  member  of  the  firm,  testified 
that  he  qualified  as  executor  of  his  father's  will,  advertised  for 
claims  and  that  none  were  ever  presented ;  that  he  received  from  his 
father's  estate  about  $45,000.  This  estate  has  never  been  settled 
by  a  formal  discharge  of  the  executor,  although  otherwise  the  execu- 
tor was  ready  upon  an  accounting  to  be  discharged.  The  court  sub- 
mitted the  case  to  the  jury  in  manner  more  favorable  to  the 
defendants  than  they  were  entitled  and  the  jury  found  in  plaintiff's 
favor. 

Two  facts  are  undisputed  in  this  record.  The  first  is  tliat  the 
deposit  was  made  and  the  certificate  of  deposit  given  by  the  firm. 
The  second  that  there  was  no  direct  evidence  of  payment,  except 
that  given  by  David  Dessar,  who  signed  the  certificate  of  deposit, 
and  who  testified  that  it  was  paid  in  1881.  It  is  noticeable  fromliis 
testimony  that  he  does  not  say  how  it  was  paid,  whether  in  cash  or 
merchandise,  or  why  at  the  time  of  payment  he  did  not  take  up  the 
certificate  of  deposit,  although  he  knew  it  was  outstanding.  In 
that  connection  he  testified  that  he  gave  notes  of  the  firm  in  busi- 
ness transactions,  and  when  they  were  paid  he  was  always  careful 
to  see  that  they  were  returned.  There  is  not  a  syllable  in  his 
proof  to  show  how  the  payment  was  made,  or  when,  except  tliat 
it  was  in  1881,  and  no  excuse  is  given  why  the  certificate  of 
deposit  was  not  surrendered.  Upon  this  subject  ho  is  directly  con- 
tradicted by  the  bookkeeper  in  two  important  particulars :  (1)  That 
the  account  was  outstanding  as  unpaid  when  the  firm  failed,  which 
was  in  1882,  while  the  payment  was  claimed  to  have  been  made  in 
1881,  and  (2)  Dessar  said  the   deposit  and  merchandise  accounts 
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were  kept  together,  while  the  bookkeeper  testified  that  they  were 
kept  entirely  separate ;  that  the  deposit  account  consisted  of  a  single 
entry  of  $1,500,  and  so  remained  without  change  and  was  exhibited 
to  the  firm  in  the  balance  sheets  when  made  up  as  an  outstanding 
indebtedness. 

The  strength  of  plaintiff's  case  lies  in  the  fact  that  the  certificate 
of  deposit  was  outstanding,  remained  in  Jacobs'  possession  and  was 
not  taken  up  when  it  was  claimed  to  have  been  paid,  and  in  the  fur- 
ther fact  that  the  testimony  of  the  bookkeeper  tends  to  show  that  it 
was  still  outstanding  and  was  represented  as  unpaid  on  the  books  of 
the  firm  down  to  the  time  of  the  failure,  and  no  entry  was  made 
therein  showing  that  it  had  been  paid,  although  the  claim  is  that  it 
was  in  fact  paid  in  1881. 

The  significant  feature  in  this  connection  is  the  testimony  of 
Dessar  that  he  was  always  careful  to  take  up  notes  and  obligations 
that  were  paid.  The  strength  of  the  defendant's  case  lies  in  the 
time  which  has  elapsed,  during  which  it"  does  not  appear  that  any 
demand  of  payment  was  made  by  Jacobs  in  his  lifetime ;  nor  is  it 
made  to  appear  that  any  interest  was  paid  upon  the  demand.  As, 
however,  it  is  admitted  that  the  demand  existed  up  to  1881,  the 
failure  to  show  payment  of  interest  is  very  much  weakened.  It  is 
unusual  that  the  plaintiff  should  not  have  demanded  and  received 
his  interest  during  that  period,  and  it  is  also  unusual  that  no  evi- 
dence of  such  payment  was  placed  in  the  books,  but  both  of  these 
things  existed  and  the  debt  also ;  however  unusual  it  is  it  does  not 
militate  against  the  fact  that  the  debt  during  that  period  had  a  valid 
existence.  It  is,  however,  a  significant  circumstance  that  at  the 
time  of  the  failure  of  the  firm  Jacobs  made  no  attempt  to  prosecute 
his  claim,  no  notice  was  given  to  him  and  he  said  nothing  to  his 
wife  about  the  loss  of  the  $1,500,  which  would  be  natural ;  that  no 
notices  were  sent  to  him  and  that  from  1884  to  1892,  a  period  of 
eight  years,  he  slept  upon  his  claim.  These  are  the  strong  features 
against  the  plaintiff's  claim,  but  they  are  not  conclusive  as  the  repre- 
sentative of  Jacobs  appears  in  court  jwith  the  written  instrument 
outstanding  and  presents  corroborative  proof  in  its  favor  as  an  out- 
standing obligation  against  the  person  who  testified  that  it  was  paid. 
Taking  all  of  the  facts  into  consideration,  a  case  was  made  which 
required  its  submission  to  the  jury,  and  upon  which  the  finding  in 
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plaintiflPs  favor  might  have  been  supported.     The  learned  judge, 
now  deceased,  who  tried  the  case  felt  constrained  to  set  aside  the 
verdict  mainly  upon  the  ground  heretofore  stated.     We  are  unable 
to  agree  in  that  view.    It  was  said  in  Sullivan  v.  Fosdich  (10  Hun, 
173) :  "  Undoubtedly,  as  matter  of  reason,  there  is  ground  for  argu- 
ing that  where  a  contract  or  transaction  has  left  it  optional  with  a 
creditor  at  any  time,  by  notice  or  other  act,  to  make  the  debt  due 
after  a  certain  interval,  it  may  just  as  well  be  presumed,  after  sail- 
able  lapse  of  time,  that  the  notice  has  been  given  and  payment 
made,  as  payment  alone  may  be  presumed  when  debt  is  due  with- 
out notice.    But  presumptions,  like  other  limitations,  do  not  depend 
upon  the  reasons  applicable  to  a  particular  case.      They  depend 
solely  upon  authority  either  of  statute  or  of  a  cours**  of  judicial 
decisions ;  and  upon  authority  it  is  clear  that  presumption  of  pay- 
ment arises  only  upon  a  lapse  of  time  after  the  cause  of  action  has 
accrued."     This  is  the  settled  doctrine  and  is  supported  by  many 
authorities  {Boughton  v.  Flinty  74  N".  T.  476 ;  Newcwnhe  v.  Fw^ 
1  App.  Div.  389 ;  aflEd.,  154  N".  Y.  754).     Presumption  of  payment 
only  begins  to  arise  when  some  statute  of  limitations  begins  to  run. 
{Bean  v.  TmineU,  94  N.  Y.  381 ;  MaUer  of  NeiUey,  95  id.  382.) 
Presumption  of  payment  in  all  cases  where  the  Statute  of  Limita- 
tions has  not  run  is  one  of  fact  and  not  of  law.     {Zebley  v.  Farmeri 
Loan  i&  Trust  Co.,  139  N.  Y.  461.)     Under  all  conditions  payment 
is  an  affirmative  defense  and  must  be  pleaded  and  proved.    {Netc- 
comhe  v.  Fox,  supra,)     While  undoubtedly  under  the  circumstances 
of  the  present  case,  the  jury  would  have  been  authorized  to  have 
found  as  a  fact  that  the  claim  had  been  paid,  it  is  equally  true  that 
they  could  find,  as  they  did,  that  it  had  not  been  paid.     Upon  the 
facts  and  circumstances  as  presented  in  this  case,  we  think  the  qnes- 
tions  involved  therein  are  for  the  jury,  and  that  the  court  was  not 
authorized  to  say  as  matter  of  law  that  payment  was  established, 
based  upon  presumptions  of  any  character  or  of  proof.     It  is  evi- 
dent, however,  that  the  learned  court  below  exercised  its  discretion- 
ary power  quite  as  much  upon  the  facts  in  granting  the  motion  for 
the  new  trial  as  it  did  in  asserting  any  hard  and  fast  rule  of  law 
applicable  thereto,  and  we  tliink  a  case  was  presented  where  the 
court  was  authorized  in  its  discretion  to  set  aside  the  verdict,  and 
we  are  not  disposed,  in  view  of  the  facts  and  circumstances  of  this 
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iiSkSBf  to  interfere  with  the  discretion  which  has  been  exercised. 
The  court,  however,  was  wrong  in  directing  a  judgment  dismiss- 
ing the  complaint  upon  the  merits,  and  for  this  error  the  judg- 
ment should  be  reversed  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event. 

Van  Bbunt,  P.  J.,  Patteeson,  Ikgbahah  and  Laughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


The  People  of  the  State  of  New  Tobk  ex  rel.  Geoege  A.  Gress, 
Appellant,  v.  Geoege  Hilliasd,  as  Special  Deputy  Commissioner 
of  Excise  for  the  Boroughs  of  Manhattan  and  The  Bronx,  and 
Patbick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Respondents. 

CoTuiruction  of  a  statute — one  excepting  a  particular  locality  from  a  general  pur- 
pose  or  absurd  or  inconsistent  with  other  provisions,  avoided — t?ie  purpose  of  the 
statute  and  contemporaneous  events,  considered  —  Liquor  Tax  Law  —  t/ie  word 
''borough"  in  subdivision  1  of  section  11  of  the  Liquor  Tax  Law,  as  amended  in 
1903,  held  to  Jiave  been  inadvertently  used  and  not  to  prevent  an  increase  of  one-half, 
contemplated  by  subdivision  7  of  that  section,  in  the  tax  in  boroughs, 

A  construction  of  a  statute  which  excepts  a  particular  locality  from  the  general 
purpose  of  the  act  which  is  accomplished  in  all  other  localities,  should  not 
obtain  unless  the  language  used  will  permit  of  no  other  construction. 

An  absurd  construction  of  a  statute  should  always  be  avoided.  The  language  of 
particular  provisions  of  a  statute  should  be  read  in  subordination  to  the  general 
purpose  of  the  act. 

When  construing  a  statute  inconsistencies  therein  are  to  be  harmonized,  even 
though  words  be  disregarded  and  their  literal  or  usual  meaning  be  ignored,  if 
thereby  the  intent  of  the  Legislature,  which  is  the  object  of  all  construction, 
can  be  arrived  at. 

It  is  permissible  to  take  into  consideration  the  purpose  which  the  statute  seeks 
to  accomplish  and  to  consider  the  enactment  in  its  entirety  and  in  connection 
with  contemporaneous  events  leading  to  its  passage. 

Subdivision  1  of  section  11  of  the  Liquor  Tax  Law  (Laws  of  1806,  chap.  112,  as 
amd.  by  Laws  of  1908,  chap.  115)  provides  that,  for  a  liquor  tax  certificate, 
authorizing  the  holder  to  traffic  in  liquors  to  be  drunk  upon  the  premises, 
there  shall  be  paid  the  following  sums:  "  if  the  same  be  in  a  city  or  borough 
liaving  by  the  last  State  census  a  population  of  fifteen  hundred  thousand,  or 
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more,  the  sum  of  twelve  hundred  dollars;  if  in  a  city  or  borough  having  by 
said  census  a  population  of  less  than  fifteen  hundred  thousand,  but  more  than 
five  hundred  thousand,  the  sum  of  nine  hundred  and  seventy -five  dollars;  if  la 
a  city  or  borough  having  by  said  census  a  population  of  less  than  five  hundred 
thousand,  but  more  than  fifty  thousand,  the  sum  of  seven  hundred  and  fifty 
dollars." 

Subdivision  7  of  section  11  of  the  Liquor  Tax  Law,  as  amended  by  the  act  of 
1908,  provides:  ''  The  excise  taxes  assessed  under  this  act  in  cities  containing  a 
population  of  fifteen  hundred  thousand  or  more,  which  are  or  shall  be  formed 
by  the  consolidation  of  territory  situate  in  one  or  more  counties,  shall  be 
assessed  in  the  several  boroughs  or  portions  of  the  territory  so  consolidated  to 
form  such  city  at  an  advance  of  one-half  in  the  rate  over  the  amount  at  which 
such  taxes  were  assessed  on  the  thirty -first  day  of  December,  nineteen  hundred 
and  two,  in  the  several  portions  of  the  territory  so  consolidated." 

The  borough  of  the  Bronx  in  the  city  of  New  York  contains  less  than  500,000' 
inhabitants,  but  more  than  50,000  inhabitants,  and  the  city  of  New  York  falls 
within  the  category  of  the  cities  mentioned  in  subdivision  7  of  section  11  of  the 
amended  act.  Under  the  law,  as  it  existed  prior  to  the  amendment  of  1908,  th» 
cost  of  a  liquor  tax  certificate  in  the  borough  of  the  Bronx  was  $800. 

ffeld,  that  the  language  of  subdivision  1  of  section  11  of  the  act,  as  amended, 
should  be  construed  in  subordination  to  the  plain  purpose  of  the  Legislature, 
as  disclosed  in  subdivision  7  of  section  11,  to  advance  the  tax  fifty  per  cent  ia 
all  localities; 

That,  for  the  purpose  of  efiPectuating  this  intention,  the  court  would  treat  the 
word  "  borough  "  as  having  been  used  inadvertently  in  subdivision  1  of  section 
11  of  the  Liquor  Tax  Law,  as  amended  in  1908. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  relator,  George  A.  Gress,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  tlie  office  of  the  clerk  of  the  county  of  New  York  on  the  22d 
day  of  May,  1903,  denying  tho  relator's  application  for  an  order 
directing  tlie  special  deputy  commissioner  of  excise  to  issue  to  him 
a  liquor  tax  certificate  and  dismissing  a  writ  of  certiorari  there- 
tofore issued  to  review  the  action  of  the  said  special  deputy  excise 
commissioner. 

Frederic  E.  Perliam^  for  the  appellant 

Herbert  77".  Kellogg,  for  the  respondents. 

Hatch,  J. : 

The  point  presented  upon  this  appeal  involves  the  constmction 
of  conflicting  provisions  of  the  same  statute  relating  to  the  eam^ 
subject.    It  is  idle  to  attempt  to  harmonize  the  respective  provisions* 
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Chapter  115  of  the  Laws  of  1903  amends  section  11  of  the  Liquor 
Tax  Law  (Laws  of  1896,  chap.  112)  in  relation  to  excise  taxation. 
Section  11,  subdivision  1,  so  far  as  important  to  the  present  ques- 
tion, provides  for  dividing  excise  taxes  upon  tlie  business  of  traffick- 
ing in  liquors  into  six  grades,  to  be  assessed  as  follows :  "  Upon  the 
business  of  traflBcking  in  liquors  to  be  drunk  upon  the  premises 
where  sold,  or  which  are  so  drunk,  whether  in  a  hotel,  restaurant, 
saloon,  store,  shop,  booth  or  other  place,  or  in  any  outbuilding,  yard 
or  garden  appertaining  thereto  or  connected  therewith,  there  is 
assessed  an  excise  tax  to  be  paid  by  every  corporation,  association, 
copartnership  or  person  engaged  in  such  traffic,  and  for  each  such 
place  where  such  traffic  is  carried  on  by  such  corporation,  associa- 
tion, copartnership  or  person  if  the  same  be  in  a  city  or  borough 
having  by  the  last  State  census  a  population  of  fifteen  hundred 
thousand  or  more,  the  sum  of  twelve  hundred  dollars ;  if  in  a  city 
or  borough  having  by  said  census  a  population  of  less  than  fifteen 
hundred  thousand,  but  more  than  five  hundred  thousand,  the  sum  of 
nine  hundred  and  seventy-five  dollars;  if  in  a  city  or  borough  hav- 
ing by  said  census  a  population  of  less  than  five  hundred  thousand, 
but  more  than  fifty  thousand,  the  sum  of  seven  hundred  and  fifty 
dollars." 

The  relator's  place  of  business  is  located  in  the  borough  of  tlie 
Bronx  in  that  portion  which  constitutes  a  part  of  the  first  judicial 
district,  and  by  the  last  State  census  the  population  of  sucli  borough 
was  between  50,000  and  500,000,  and  by  the  United  States  census 
of  1900, 175,422.  By  the  terms,  therefore,  of  the  above  enactment 
the  relator  is  entitled  to  a  license  upon  compliance  with  the  law 
authorizing  its  issuance,  upon  the  payment  of  $750  and  the  giving 
of  a  bond  in  double  that  amount,  as  the  population  in  that  locality 
is  less  than  500,000  and  mord  than  50,000.  This  result  is  pro- 
duced by  reason  of  the  fact  that  the  civil  division  of  the  city  of 
New  York  is  made  into  boroughs,  and  the  borough  of  the  Bronx, 
where  the  relator's  business  is  to  be  carried  on,  is  within  the  civil 
division  described  in  the  act  and  is  within  the  terms  of  the  act 
which  fixes  the  license  fee  at  $750.  If  the  literal  language,  there- 
fore, of  this  subdivision  is  held  to  govern,  then  the  relator  is 
clearly  right  in  his  contention  and  entitled  to  a  license  upon  pay- 
ment of  $750. 
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Subdivision  7  of  section  11  provides  for  a  determination  of  popu- 
lation, bj  which  shall  be  measured  the  payment  of  a  license  fee  in 
the  locality  where  the  license  is  authorized  to  issue.  So  far  as 
material  to  the  present  question  it  provides:  '^The  excise  taxes 
assessed  under  this  act  in  cities  containing  a  population  of  fifteen  hun- 
dred thousand  or  more,  which  are  or  shall  be  formed  by  the  con- 
solidation of  territory  situate  in  one  or  more  counties,  shall  be 
assessed  in  the  several  boroughs  or  portions  of  the  territory  so  con- 
solidated to  form  such  city  at  an  advance  of  one-half  in  the  rate  over 
the  amount  at  which  such  taxes  were  assessed  on  the  thirty-first  day 
of  December,  nineteen  hundred  and  two,  in  the  several  portions  of 
the  territory  so  consolidated."  This  language  also  embraces  the 
locality  where  the  relator's  place  of  business  is  situated,  and  where 
he  proposes  to  engage  in  the  liquor  traffic  under  his  license.  It  is 
conceded  that  under  the  law,  as  it  existed  prior  to  the  amendment 
of  1903,  the  license  tax  assessed  in  the  borough  of  the  Bronx,  where 
the  relator  purposes  to  carry  on  the  business,  was  the  sum  of  $800. 
Manifestly,  if  this  be  so,  the  intention  of  the  Legislature  to  advance 
the  rate  of  assessment  one-half  over  the  amount  at  which  such  taxes 
were  assessed  in  1902  is  defeated,  if  the  relator  is  now  entitled  to 
receive  a  license  upon  the  payment  of  a  tax  of  $750,  as  its  effect  is 
to  reduce  the  amount  formerly  paid  instead  of  advancing  it  fifty 
per  cent. 

The  rule  of  law  governing  the  interpretation  of  statutes  is  familiar 
and  has  been  many  times  stated.  As  said  by  Judge  Eael  in  PeopU 
ex  rel.  Twenty-third  Street  R.  li.  Co.  v.  Commissioners  of  TaxeSj 
etc.  (95  N.  Y.  554) :  "  It  is  the  object  of  all  interpretation  and  con- 
struction of  statutes  to  ascertain  the  intention  of  the  lawmakers,  and 
this  is  generally  accomplished  by  a  literal  reading  of  the  words  used. 
But  there  are  many  cases  where  the  words  do  not  express  that  inten- 
tion perfectly,  but  exceed  it  or  fall  short  of  it,  and  then  it  is  allow- 
able to  adopt  what  writers  upon  the  civil  law  sometimes  call  a 
rational  interpretation,  and  to  collect  the  intention  from  rational  or 
probable  conjecture  only.  It  is  also  a  rule  sometimes  laid  down  by 
text  writers  that  whenever  it  happens  that  the  sense  of  the  law, 
how  clear  soever  it  may  appear  in  the  words,  would  lead  to  false 
consequences  and  unjust  decisions,  the  palpable  injustice  which 
would  follow  from  its  literal  sense  compels  an  effort  to  discover 
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Boine  kind  of  interpretation,  not  what  the  law  literally  says,  bat 
what  it  means."  The  intent  of  the  Legislature  is  the  object  of  all 
constmction,  and  inconsistencies  in  the  statutes  are  to  be  harmonized, 
even  though  words  be  disregarded  and  their  literal  or  usual  meaning 
be  ignored,  if  thereby  the  intent  can  be  arrived  at.  {Matter  of 
New  York  cfe  BrooMyn  Bridge^  72  N.  Y.  527.)  It  is  permissible 
under  such  circumstances  to  take  into  consideration  the  purpose 
which  tlie  statute  sought  to  accomplish,  and  to  consider  the  enact- 
ment in  its  entirety  and  in  connection  with  contemporaneous  events 
leading  to  its  passage. 

The  purpose  of  this  act  is  clear.  It  intended  to  amend  the  law 
by  increasing  the  revenue  to  be  derived  from  this  system  of  taxation 
fifty  per  cent  beyond  that  which  was  assessed  and  paid  under  the 
terms  of  tlie  statute  existing  prior  thereto,  and  to  make  its  provi- 
sions applicable  throughout  the  entire  State.  Such  is  the  express 
declaration  of  the  provision  of  the  last-quoted  subdivision,  and  else- 
where in  the  statute  as  well  in  specific  as  in  general  terms  regulating 
such  subject  and  made  applicable  to  all  portions  of  the  State,  such 
scheme  is  carried  out  in  its  terms  and  provisions.  A  construction, 
therefore,  which  excepts  a  particular  locality  from  the  general  pur- 
pose of  the  act,  which  is  accomplished  in  all  other  parts  of  the 
State,  ought  not  to  obtain,  unless  the  language  used  will  permit  of 
no  other  construction.  It  is  evident  that  so  to  do  would  defeat  the 
purpose  and  intent  of  the  lawmakers.  A  declaration  which  states 
an  intention  upon  the  part  of  the  Legislature  to  advance  the  tax 
assessed  fifty  per  cent  is  certainly  inconsistent  with  a  construction  of 
the  statute  which  reduces  the  tax  assessed  below  that  which  was 
levied  under  the  statute  to  which  the  amendment  applies.  Such  a 
construction  is  absurd  in  the  face  of  such  an  intent,  and  an  absurd 
consequence  in  construction  is  always  to  be  avoided.  {Common^ 
wealth  V.  Kimbally  24  Pick.  370.)  The  intent  of  the  Legislature 
being  plain  to  increase  the  tax,  the  language  of  particular  provisions 
is  to  be  read  in  subordination  to  such  intention.  Such  construction 
is  authorized  by  the  intent  and  purpose  of  the  act,  and  the  word 
"  borough  "  as  used  in  the  first-quoted  subdivision  is  to  be  regarded 
as  inadvertent.  Such  rule  of  construction  is  authorized.  {Blaschko 
V.  Wurster,  156  N.  Y.  437 ;  Eaxjden  v.  Pierce,  144  id.  512 ;  People 
ex  rel.  Jackson  v.  Potter,  47  id.  375.)     If  the  significance  should 
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be  given  to  the  use  of  the  word  "  borough  "  which  is  contended  fur 
by  the  relator,  its  necessary  result  would  be  to  arbitrarily  raise  the 
tiix  paid  in  the  boroughs  of  Queens  and  Richmond.  The  tax  therein 
is  measured  by  population,  which  is  the  primary  basis  of  measure- 
ment in  assessing  the  tax  throughout  the  State.  In  those  boroughs 
the  population  is  comparatively  sparse,  and  the  tax  assessed  is  based 
tliereon.  If  it  be  assessed  at  the  fixed  sum  of  $750  it  is  an  advance 
greater  than  fifty  per  centum  and  would  doubtless  drive  tlie  ])er- 
sons  engaged  in  business  in  sach  localities  to  abandon  the  same. 
Evidently  the  Legislature  did  not  contemplate  such  a  result  On 
the  contrary,  it  graduated  the  tax  upon  population,  and,  measured 
thereby,  it  increased  the  same  in  all  localities  fifty  per  cent.  Snch 
is  the  plain  purpose  of  the  act,  when  its  history  and  provisions  aixj 
considered.  The  intent  of  the  Legislature,  therefore,  is  not  to  be 
defeated  by  the  inadvertent  use  of  words  which  can  have  no  applica- 
tion save  to  a  specific  locality,  and  where,  to  apply  it  in  that  local- 
ity, instead  of  increasing  the  tax,  reduces  it.  It  follows  tliat  the 
decision  appealed  from  is  correct. 

The  order  dismissing  the  writ  should,  therefore,  be  afiirmed,  \i'ith 
fifty  dollars  costs  and  disbursements. 

Patikbson,   Ingeaham    and    Laughlin,   J  J.,  concurred;  Van 
Brunt,  P.  J.,  dissented. 

Order  affirmed,  with  fifty  dollars  costs  and  disbursements. 


The  New  Jersey  Steel  and  Iron  Company,  Appellant,  v.  Andrew 
J.  Robinson  and  Others,  Defendants,  Impleaded  with  Fra>'k 
H.  Barr  and  Others,  Respondents. 

MecJianic's  lien  —  the  notice  must  comply  with  the  statute  —  a  notice  in  iJie  aUema- 
tive  is  fatally  defective — a  willful  exaggeration  of  the  amount  due  tcill  intalidttU 
the  lien  —  a  mere  change  in  phraseology,  made  on  the  retition  of  a  statute,  ^H 
not  alter  its  construction, 

A  notice  of  mechanic's  lien  must,  in  order  to  be  effective,  comply  substaotially 
with  all  the  requirements  of  the  Lieu  Law  (Laws  of  1897,  chap.  418). 

A  notice  of  mechanic's  lien,  which,  in  attempted  compliance  with  subdivision  4 
of  section  9  of  the  Lien  Law,  states,  "  (4)  The  labor  performed  or  to  be  per- 
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formed  is  the  cutting  and  setting  of  all  the  cut  limestone  for  the  building  on 
the  premises;  and  the  materials  furnished  or  to  be  furnished  is  the  stone  so  to 
be  cut  and  set,  and  the  agreed  price  or  value  of  such  labor  and  materials  is 
Forty-four  thousand  seven  hundred  dollars;  there  has  also  been  furnished 
extra  work  ^nd  materials  at  agreed  prices  amounting  to  11,543.00/'  is  fatally 
defective,  so  far  as  it  relates  to  the  labor  performed  and  materials  furnished 
under  the  contract,  owing  to  the  allegations  in  respect  to  such  matters  having 
been  framed  in  the  alternative.  The  notice  is  sufficient,  however,  so  far  as 
the  extra  work  and  materials  are  concerned. 

Where  a  notice  of  mechanic's  lien  states  that  the  amount  due  to  the  lienor  is 
upwards  of  $42,000,  when  in  fact  the  amount  due  to  him  is  only  $16,000,  the 
exaggeration  must  be  regarded  in  law  as  having  been  willfully  made,  and  will 
invalidate  the  lien. 

Where  a  statute  is  revised,  a  mere  change  in  the  phraseology  does  not  have  the 
effect  of  requiring  a  different  construction. 

Appeal  by  the  plaintiff,  The  New  Jersey  Steel  and  Iron  Com- 
pany, from  80  much  of  a  judgment  of  the  Supreme  Court  in  favor 
of  certain  of  the  defendants,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  13th  day  of  February,  1902,  upon 
the  report  of  a  referee,  as  adjudges  that  the  defendants  Barr,  Thaw, 
Eraser  and  The  American  Exchange  National  Bank  are  entitled  to 
a  lien  prior  to  the  plaintiffs  lien. 

27".  B.  Clossariy  for  the  appellant. 

«/".  Orla/ndo  Harrisson,  for  the  respondents  Barr,  Thaw  and 
Fraser. 

James  W,  Oera/rd^  for  the  respondents  The  American  National 
Bank  and  Kinney. 

Hatch,  J. : 

This  action  is  brought  to  foreclose  a  mechanic's  lien  filed  by 
the  plaintiff.  The  defendant  Kinney  is  the  owner  of  the  prem- 
ises ;  the  defendant  Andrew  J.  Kobinson  was  the  general  contractor, 
and  the  plaintiff  and  the  other  defendants  sub-contractors  under 
him.  The  defendant  Bobinson  made  default  in  the  performance  of 
his  contract  with  the  defendant  owner,  and  made  a  general  assign- 
ment for  the  benefit  of  creditors.  The  owner  thereafter  completed 
the  contract,  pursuant  to  the  provisions  thereof  authorizing  him  so 
to  do,  and  upon  completion  a  considerable  sum  of  money  became 
App.  Div.— Vol.  LXXXV.        33 
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due  and  payable  to  the  contractor  under  the  terms  of  the  contract, 
it  having  cost  the  owner  much  less  to  complete  the  building  than 
the  sum  stipulated  therein  to  be  paid.  This  fund  amounted,  at  the 
time  of  the  trial  of  this  action,  to  the  sum  of  $70,761.90,  out  of 
which  the  liens  of  the  respective  parties  have  been  adjudged  to  be 
paid  so  far  as  the  same  is  found  sufficient.  The  judgment  entered 
upon  the  report  of  the  referee  determines  that  the  plaintiff  has  a 
valid  lieu  upon  the  fund  for  $37,077.25 ;  that  the  other  lienors  are 
prior  in  point  of  time  to  the  plaintiff's  lien,  and  are  entitled  to  be 
paid  therefrom  $37,877.41.  Costs  amounting  to  the  sum  of  $4,852.49 
are  awarded  to  the  respective  parties  in  different  amounts,  and  are 
made  payable  from  the  fund.  The  sum  allowed  as  the  lien  of 
Thaw,  Barr  and  Fraser  is  $16,575  and  costs.  Deducting  the 
amount  of  the  liens  superior  to  the  plaintiff's  which  are  charged 
upon  the  fund,  including  the  costs  awarded  and  to  be  deducted 
therefrom,  leaves  a  deficiency  for  the  payment  of  the  plaintiff's  lien 
in  the  sum  of  $9,135.23.  The  defendant  the  American  Exchange 
National  Bank  is  the  assignee  of  an  undivided  interest  to  the  extent 
of  $5,000  of  the  lien  of  Barr,  Thaw  and  Fraser.  Its  rights  in  the 
premises  are  dependent  upon  the  validity  of  the  lien  of  such  sab-con- 
tractors. The  plaintiff's  attack  is  upon  tliat  part  of  the  judgment 
which  determines  that  Barr,  Thaw  and  Fraser  have  a  lien  for  the 
amount  adjudged,  and  also  upon  the  allowance  of  costs,  as  between 
it  and  the  defendant  Kinney. 

The  appellant  contends  that  the  notice  of  lien  filed  by  Barr,  Thaw 
and  Fraser  is  insufficient  under  the  statute,  and  being  so  insufficient 
no  lien  upon  the  fund  was  acquired  in  their  favor  or  in  favor  of 
their  assignee  as  against  this  plaintiff.  It  is  the  settled  law  that  to 
entitle  a  claimant  under  the  Mechanics'  Lien  Law  to  the  benefit 
of  the  statute,  tlie  notice  of  lien  must  comply  substantially  witli  all 
of  its  requirements,  and  if  there  is  not  such  compliance  no  lien  is 
acquired.  {McKinney  v.  White^  15  App.  Div.  423  ;  affd.,  162  N. 
T.  601.)  This  decision  was  rendered  in  construction  of  chapter  342 
of  the  Laws  of  1885.  This  lien  law  was  revised  in  1897;  but,  as 
stated  by  the  revisers,  no  attempt  was  made  to  make  any  radical 
changes  in  the  existing  statute,  the  purpose  being  to  retain  all  of 
the  material  features  of  the  act  in  the  revision.  (Report  Stat  Bev. 
Com.  1897  [22  Assem.  Doc.  (1897)  pp.  381,  898] ;  Cununing  & 
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Gilbert's  lien  Laws  of  N.  T.  pp.  XXV,  73,  note  to  Lien 
Law,  §  9.)  An  examination  of  the  provisions  of  the  act  of  1886 
shows  that  while  there  was  a  different  arrangement,  all  of  the  sab- 
stantive  parts  of  that  act  are  found  present  in  the  revision  of  1897. 
In  section  4  of  the  act  of  1885,  the  notice  was  required  to  be  in 
writing  and  filed  in  the  office  of  the  clerk  of  the  county  where  the 
property  was  situated,  and  was  required  to  contain :  "  The  names 
and  residences  of  the  claimants,  the  nature  and  amount  of  the  labor 
and  service  performed,  or  the  materials  furnished  or  to  be  furnished, 
with  the  name  of  the  owner,  lessee,,  general  assignee  or  person  in  pos- 
session of  the  premises  against  whose  interest  a  lien  is  claimed  ;  the 
name  of  the  person  or  persons,  firm  or  firms,  corporation  or  associa- 
tion by  whom  he  was  employed,  or  to  whom  he  furnished  or  is  about 
to  furnish  such  materials,  or  whether  all  the  work  for  which  the  claim 
is  made  has  been  actually  performed  or  furnished,  and  if  not,  how 
much  of  it,  and  also  a  description  of  the  property."  Under  chap- 
ter 418  of  the  Laws  of  1897  (Lien  Law),  the  contents  of  the  notice 
are  prescribed  in  section  9,  which  is  divided  into  subdivisions,  subdi- 
visions 4  and  5  of  which  only  are  material  to  the  present  question. 
They  read  as  follows :  "  4.  The  labor  performed  or  to  be  performed, 
or  materials  furnished  or  to  be  furnished  and  the  agreed  price  or 
value  thereof.  5.  The  amount  unpaid  to  the  lienor  for  such  labor  or 
materials."  It  is  evident  that  this  is  a  mere  rearrangement  of  the 
subject-matter  of  the  statute  and  does  not  in  any  respect  change  it 
in  substance.  A  change  of  phraseology  does  not  have  the  effect  of 
requiring  a  different  construction.  (Ma?/  v.  Vermel,  20  App.  Div. 
53.)  So  far,  therefore,  as  the  notice  is  concerned,  it  still  remains 
the  rule  that  there  must  be  substantial  compliance  with  the  statute 
in  order  to  effect  a  valid  lien.  {IfaJdey  v.  Oermcm  Bank,  174  N, 
Y.  499.) 

The  notice  of  Barr,  Thaw  and  Fraser  is  claimed  to  be  defective  in  the 
statement  as  to  the  work  and  labor  performed  and  materials  furnished, 
the  amount  and  value  thereof  and  the  amount  which  was  therein 
claimed  to  be  duo  and  unpaid  for  such  work,  labor  and  materials. 
The  notice  in  this  respect  reads :  "  (4)  The  labor  performed  or  to 
be  performed  is  the  cutting  and  setting  of  all  the  cut  limestone  for 
the  building  on  the  premises ;  and  the  materials  furnished  or  to  be  fur- 
nished is  the  stone  so  to  be  cut  and  set,  and  the  agreed  price  or  value 
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of  such  labor  and  materials  is  Forty-four  thousand  seven  hundred 
dollars ;  there  has  also  been  furnished  extra  work  and  materials  at 
agreed  prices  amounting  to  $1,543.00.  (5)  The  amount  unpaid  to 
the  lienors  for  such  labor  and  materials  is  Fortj-three  thousand  two 
hundred  and  forty-three  dollars."  The  criticism  upon  this  notice  is 
that  it  does  not  state  either  the  labor  performed  or  the  materials 
furnished,  nor  state  the  agreed  price  or  the  value  of  the  labor  or  the 
materials  furnished,  nor  of  the  labor  to  be  performed  or  materials  to 
be  furnished,  nor  the  agreed  price  or  value  of  the  labor  to  be  per- 
formed and  materials  to  be  furnished,  nor  the  amount  paid  for  tlie 
labor  or  materials  furnished,  nor  the  amount  unpaid  for  the  labor 
or  materials  to  be  furnished.  Each  of  these  matters  is  stated  in 
the  alternative  and,  therefore,  it  is  claimed  that  it  is  not  an 
afl5rmation  of  either  the  one  thing  or  the  other ;  in  other  words, 
that  a  statement  of  the  matters  required  to  be  stated  in  the 
notice  in  the  alternative  is  not  a  statement  of  any  facts,  or  of 
the  facts  as  required  by  the  statute.  It  is  evident  that  the 
person  who  prepared  this  notice  followed  the  literal  language  of 
the  statute,  and  made  the  statements  in  the  alternative  form  of  all 
of  the  particular  things  which  the  statute  requires,  and  omitted  to 
state  the  particular  matter  which  the  statute  provides  should  be 
stated  in  application  of  the  facts  out  of  which  arises  the  lien.  In 
the  construction  of  similar  statutes  it  has  been  held  that  an  alter- 
native statement  is  defective  for  the  reason  that  it  states  neither  the 
one  fact  nor  the  other,  and  in  effect  operates  as  an  exclusion  of  the 
statement  of  any  fact.  Such  rule  was  applied  in  respect  to  mat- 
ters required  to  be  stated  in  an  application  for  an  attachment, 
where  the  alternative  statement  was  held  to  be  bad.  {Croniny. 
Crooksy  143  N.  Y.  352.)  The  same  rule  was  held  by  this  court 
to  be  applicable  to  a  mechanic's  lien.  {Bradley  <&  Currier  Co.  v. 
Pacheteau^  71  App.  Div.  148.)  The  decision  in  this  case  was 
reversed  upon  appeal  (175  N.  Y.  492)  without  opinion,  but  the 
memorandum  handed  down  shows  upon  its  face  that  the  Court  of 
Appeals  did  not  disagree  with  the  views  entertained  by  this  court  in 
respect  to  this  matter.  This  court  had  reversed  the  judgment  of  the 
Special  Term  and  dismissed  the  complaint.  The  Court  of  Appeals 
reversed  this  order,  and  modified  the  judgment  of  the  Special  Term 
so  as  to  award  a  personal  judgment  in  favor  of  the  person  claiming 
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a  lien,  based  upon  the  provisions  of  section  3412  of  the  Code  of 
Civil  Procedure.  By  virtue  of  this  provision  the  lienor,  if  he  failed 
for  any  reason  to  establish  a  valid  lien,  but  did  establish  that  a  sum 
was  due  to  him,  which  he  might  recover  in  an  action  upon  contract, 
became  entitled  to  a  personal  judgment  against  the  party  to  the 
action  who  was  liable  therefor.  It  necessarily  follows  from  this 
determination  that  the  Court  of  Appeals  held  the  lien  to  be  invalid, 
and  as  the  defect  related  to  the  imperfect  notice,  the  Court  of 
Appeals  must  be  held  to  have  sustained  in  that  respect  the  views 
which  obtained  in  this  court.  While  it  is  true  that  the  law  requires 
a  liberal  construction  of  the  Lien  Law  in  giving  force  and  effect  to 
the  lien  (Laws  of  1897,  chap.  418,  §  22),  yet  in  order  to  accomplisli 
this  result  there  must  be  facts  stated  which  substantially  comply 
witli  the  statute,  and  from  which  it  is  made  to  appear  that  they  fall 
within  the  provisions  authorizing  the  lien.  If  by  any  liberal,  that 
is,  fair,  construction,  the  statement  can  be  construed  to  show  the  per- 
formance of  the  work,  or  the  furnishing  of  materials,  either  or  both, 
effect  will  be  given  thereto.  But  where  the  statement  ia  so  made 
that  it  neitlier  includes  one  nor  the  other,  and  each  statement 
excludes  the  other,  there  is  nothing  to  which  a  liberal  construction 
can  attach,  because  there  is  no  statement  of  any  fact  bringing  the 
case  within  the  terms  of  the  statute.  The  statement  contained  in 
this  notice,  within  the  above  authorities,  so  far  as  it  relates  to  the 
work,  labor  and  materials  furnished  under  the  contract,  is  clearly 
defective,  and,  therefore,  no  lien  was  acquired. 

The  notice,  so  far  as  the  extra  work  is  concerned,  complies  with 
the  statute,  as  the  statement  relating  to  it  is  that  there  has  been  fur- 
nished such  extra  work  and  materials.  To  this  extent  the  notice  is 
good  and  should  be  upheld,  were  it  not  for  another  defect  and  reason 
why  the  lien  in  this  case  is  void  as  to  the  plaintiff.  The  statement 
in  the  lien  is  that  the  labor  performed  or  to  be  performed  and  the 
agreed  price  of  such  labor  or  materials  is  $44,700,  and  for  extra 
work  $1,543,  and  that  the  amount  unpaid  to  the  lienors  for  labor 
and  materials  is  $43,243.  The  lienors  intended  and,  except  for  a 
mistake  to  be  hereinafter  noticed,  did  state  therein,  assuming  that 
there  was  a  statement  of  fact,  that  the  conti*act  price  was  the  first 
named  sum  and  the  extra  work  the  given  sum,  and  that  the 
amount  unpaid   was  $43,243.     The  lienors  thus  stated  the  full 
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ainoant  of  the  contract  price,  if  they  stated  anything,  as  being  the 
amount  and  value  of  the  work,  labor  and  materials  furnished,  and 
that  the  sum  which  they  were  entitled  to  receive  was  nearly  that 
sum.  In  point  of  fact  the  reasonable  value  of  the  work  and  labor 
furnished  under  the  contract  did  not  equal  such  sum,  but  was  only 
the  sum  of  $15,000.  The  claim  of  the  amount  due  was,  therefore, 
grossly  exaggerated,  the  excess  over  the  true  amount  being  $28,243. 
For  the  item  of  extra  work,  which  was  stated  to  be  $1,543,  only 
$500  had  been  furnished,  an  exaggeration  of  something  over  two- 
thirds.  The  learned  referee  found  that  the  amount  unpaid  under 
the  contract  price  was  $44,300  and  of  extra  work  $1,521,  and  that 
the  amount  due  and  unpaid  instead  of  being  $43,243  was  $42,821. 
With  these  corrections  made  the  exaggeration  in  excess  of  the 
amount  which  the  lienors  were  entitled  to  recover  is  $27,321. 

The  force  of  these  facts  was  sought  to  be  avoided  by  a  finding 
that  at  the  time  of  filing  the  notice  of  lien  the  price  of  the  materials 
furnished  could  not  be  separated  without  an  agreement  between  the 
parties  thereto.  It  is  evident  that  this  finding  has  no  effect  what- 
ever in  relieving  the  lienors  from  their  exaggerated  statement  The 
amount  and  value  of  tlie  materials  which  had  been  furnished  and 
the  work  and  labor  bestowed  upon  the  building  could  have  been 
approximated  at  that  time  as  well  as  at  any  other.  Manifestly  the 
statement  that  the  lienors  were  entitled  to  have  and  receive  by 
virtue  of  their  lien  the  grossly  exaggerated  sum  stated  in  the  notice 
must  have  been  known  to  them.  It  is  not  possible  that  they  could 
then  honestly  have  made  the  statement  that  $42,000  and  upwards 
was  due  and  owing  to  them  when  the  fact  was  that,  includuig  the 
work  performed  under  the  contract  and  the  extra  work  and  labor, 
only  the  sum  of  $16,000  was  owing.  In  AesMiTnann  v.  Pre^y- 
terian  Hospital  (165  N.  Y.  296)  Martin,  J.,  after  reviewing  the 
authorities  upon  this  subject,  states  :  "  We  think  the  rule  so  gener- 
ally established  is  a  proper  one  and  should  be  adopted  by  this  court 
There  certainly  can  be  no  hardship  in  requiring  a  claimant  to  avoid 
intentionally  and  willfully  making  an  exaggerated  claim  which  he 
knows  not  to  exist.  The  requirement  that  he  shall  truthfully  state 
his  claim  is  in  no  way  unjust  to  the  claimant,  but  it  is  pre-eminently 
just  to  the  owner,  to  other  claimants  or  lienors  and  to  those  who  are 
engaged  in  administering  the  Lien  Law.     We  are,  therefore,  of  the 
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opinion  -that  the  trial  coart  having  f oand  that  the  plaintiffs  ^  enor- 
mously exaggerated '  their  claim  and  intentionally  and  oy  pretense  of 
a  fictitious  contract  soaght  to  enforce  and  establish  a  false  and  fab- 
ricated demand,  was  jnstified  in  holding  that  the  plaintiffs  had 
thereby  forfeited  their  right  to  recover  any  judgment  against  the 
snreties  upon  the  bond  in  question."  While  it  is  true  that  in  that 
case  there  were  elements  of  actual  and  affirmative  fraud  upon  the 
part  of  the  contractors  which  find  no  place  in  this  case  and  with 
which  the  lienors  cannot  be  charged,  yet  it  is  evident  that  they  will- 
fully, and,  therefore,  intentionally  grossly  exaggerated  their  lien, 
and  thereby  worked  or  might  have  worked  an  injury  to  subsequent 
lienors  and  other  parties  interested  in  the  fund.  Such  gross 
exaggeration  must  be  regarded  in  law  as  willfully  made,  as  it  must 
have  been  known  to  the  lienors  to  be  untrue  at  the  time  when  the 
statement  was  made.  Thereby  there  was  a  violation  of  the  terms  of 
the  statute  which  requires  (Laws  of  1897,  chap.  418,  §  9,  subd.  7) 
that  tlie  claim  shall  be  truthfully  stated,  and  it  is  in  no  way  unjust 
to  the  claimants  to  insist  upon  compliance  with  the  statute  in  this 
respect. 

The  case  of  Ringle  v.  WaUis  Iron  Works  (149  N.  T.  439),  which 
holds  in  effect  that  a  mistake  in  stating  the  amount  which  the  lienor 
is  entitled  to  enforce  does  not  invalidate  the  lien,  in  nowise  conflicts 
with  this  view.  That  case  recognized  that  a  willful  and  intentional 
false  statement  might  invalidate  the  lien.  The  two  cases  last  cited 
indicate  the  state  of  the  law  upon  this  subject,  and  M'e  think  lay 
down  the  rule  that  where  no  mistake  of  fact  exists  the  lienor  is  not 
jnstified  in  exaggerating  his  claim,  and  that  where  the  exaggeration 
is  gross,  willful  and  intentional  the  lienor  should  be  held  to  forfeit 
his  lien.  There  is  no  hardship  in  such  requirement,  nor  does  such 
rule  operate  to  defeat  an  honest  claimant  who  has  made  a  mistake. 

It  follows  from  these  views  that  the  judgment  in  favor  of  Barr, 
Thaw  and  Eraser  cannot  be  upheld  and  that  the  judgment  of  the 
American  Exchange  National  Bank,  as  it  is  dependent  thereon,  must 
also  fall  as  to  the  plaintiff  in  the  action.  The  judgment  in  this 
respect,  however,  is  not  invalid  as  to  any  party  except  the  plaintiff, 
as  no  one  else  appeals,  nor  is  it  made  to  appear  that  any  other  party 
is  aggrieved.  It  follows  that  the  plaintiff  becomes  entitled  to  a 
judgment  as  against  Barr,  Thaw  and  Eraser  and  the  American 
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Exchange  National  Bank,  declaring  its  lien  to  be  superior  to  snch 
lienors,  including  the  costs  awarded  to  it  in  the  judgment.  The 
fund  is  sufficient  to  pay  the  amount  of  the  other  lienors,  aside  from 
Barr,  Thaw  and  Eraser  and  the  American  Exchange  National 
Bank,  with  costs.  It  is,  therefore,  unnecessary  to  determine  the  plain- 
tifiPs  equitable  right  to  costs  as  against  the  defendant  owner. 

It  follows  that  the  judgment  should  be  modified  by  declaring  the 
lien  of  the  plaintiff  superior  to  the  lien  of  Barr,  Thaw  and  Eraser 
and  the  American  Exchange  National  Bank,  such  amount  with  all 
costs  awarded  to  the  plaintiff  to  be  paid  from  the  fund  before  the 
last-named  parties  shall  be  entitled  to  receive  anything;  and  as 
modified  the  judgment  should  be  affirmed,  with  costs  to  the 
appellant. 

Van  Brunt,  P.  J.,  O'Brien,  Ingrahaji  and  McLauohlin,  JJ., 
concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  with  costs  to  appellant. 


Jambs  M.  Mason,  Appellant,  v.  Standard  Distiluno  and  Dis- 
tributing Company,  Bespondent. 

Ottarantp  by  one  eorpanUi&n  of  dividends  on  the  stock  of  another  —  a  right  to  do  so 
assumed  from  its  potoer  to  buy  and  seU  the  stock — when  the  guaranty  is  limited  to 
the  period  that  the  **certifleaUs  shaU  be  outstanding"  —  it  expires  tehen  the  corpo- 
ration issuing  the  stock  is  dissolved — effect  of  the  guarantor's  aiding  in  the  < 
lution  of  the  corporation  —  the  defense  of  ultra  vires  by  a  foreign  eor^toration  i 
be  pleaded. 

An  agreement  by  one  corporation  to  guarantee  the  payment  of  diyidends  on  the 
stock  of  another  corporation,  expressed  in  the  following  language,  "  For  good 
and  valuable  consideration,  the  receipt  of  which  is  hereby  acknowledged,  the 
undersigned  hereby  guarantees  and  agrees  to  pay  to  the  holder  of  record  of  the 
within  certificate,  so  long  as  said  certificate  shall  be  outstanding,  hut  not  to 
exceed  the  present  unexpired  term  of  the  period  for  which  said  Spirits  Dis- 
tributing Company  is  incorporated,  one  and  one-half  per  cent  dividend  on  the 
15th  days  of  January,  April,  July  and  October,  in  each  year  beginning  with 
the  year  1809,  on  every  share  of  first  preferred  stock  of  said  Spirits  Distribu- 
ting Company  represented  by  the  within  certificate,"  contemplates  the  con- 
thiued  existence  of  the  corporation  issuing  the  stock  and  will  not  survive  its 


Digitized  byCjOOQlC 


MASON  V.  STANDARD  DISTILLING,  ETC.,  CO.     521 

App.  Div.]  First  Dbfartment,  July  Term,  1908. 

voluntary  dissolution  pursuant  to  the  authority  of  the  law  under  which  it  was 
organized. 

The  fact  that  the  guarantor  corporation  aided  in  procuring  the  dissolution  of  the 
corporation  issuing  the  stock  will  not  estop  the  guarantor  corporation  from 
setting  up  the  dissolution  of  such  other  corporation  as  a  defense  to  an  action 
upon  the  guaranty,  provided  it  appears  that,  at  the  time  the  corporation  which 
issued  the  stock  was  dissolved,  its  condition  was  such  as  to  require  its  dissolu- 
tion, and  that  the  guarantor  corporation  was  not  responsible  for  such  condition 
and  acted  in  good  faith  when  it  took  part  in  the  dissolution  proceedings. 

Semble,  that  if  it  should  appear  that  the  guarantor  corporation  procured  the  vol- 
untary dissolution  of  the  other  corporation  for  the  purpose  of  escaping  liability 
upon  the  contract  of  guaranty,  the  guarantor  corporation  would  be  estopped 
from  asserting  the  dissolution  of  the  other  corporation  as  a  defense  to  the 
action. 

A  foreign  corporation,  sued  upon  a  contract  executed  by  it,  cannot  raise  the 
question  whether  the  contract  was  ultra  mre$  as  to  it,  unless  it  pleads,  in  its 
answer,  the  statutes  of  the  State  in  which  it  was  organized  relating  to  the 
powers  granted  to  corporations  and  the  limitations  placed  upon  such  powers. 

Sembie,  that  a  corporation,  having  power  to  purchase  and  sell  the  stock  of 
another  corporation,  has  power,  when  selling  such  stock,  to  guarantee  the  pay- 
ment of  dividends  thereon,  and  that,  if  it  'assumes  to  execute  such  a  guaranty, 
it  is  estopped  from  denying  its  power  to  do  so  when  the  guaranty  is  sought  to 
be  enforced  against  it. 

Appeal  by  the  plaintiflf,  James  M.  Mason,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  17th  day 
of  April,  1903,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  overruling  the  plaintiflPs  demurrers 
to  the  first  and  second  defenses  contained  in  the  defendant's  answer. 

Charles  ITiaddeua  Terry ^  for  the  appellant. 

Leoy  Mayer ^  for  the  respondent. 

Hatch,  J. : 

The  complaint  avers  that  the  plaintiff  is  a  resident  of  the  county 
and  State  of  New  York,  and  that  the  defendant  is  a  corporation 
existing  under  the  laws  of  the  State  of  New  Jersey ;  that  the  plain- 
tiff is  the  owner  and  lawful  holder  of  eighteen  shares  of  the  par 
value  of  $100  each,  of  the  first  preferred  stock  of  the  "  Spirits  Dis- 
tributing Company,"  a  corporation  also  existing  under  the  laws  of 
the  State  of  New  Jersey ;  and  that  said  corporation  was  organized  on 
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or  about  the  4th  day  of  January,  1896,  for  a  chartered  period  of  fifty 
years ;  that  the  defendant  for  a  valuable  consideration  in  April,  1899, 
promised  and  agreed  to  pay  to  the  holder  of  record  of  the  said 
certificate,  or  to  the  owner  of  all  the  rights,  title  and  interest  of  such 
holder  of  record  of  such  certificate,  a  one  and  one-half  per  cent  divi- 
dend on  the  15th  days  of  January,  April,  July  and  October  in  each 
year,  beginning  with  the  year  1899,  on  every  share  of  first  preferred 
stock  of  said  "  Spirits  Distributing  Company,"  represented  by  the 
said  certificate.  Such  agreement  was  reduced  to  writing,  signed  by 
the  defendant  and  printed  upon  the  said  certificate  of  stock  and  reads 
as  follows : 

"For  good  and  valuable  consideration,  the  receipt  of  which  is 
hereby  acknowledged,  the  undersigned  hereby  guarantees  and 
agrees  to  pay  to  the  holder  of  record  of  the  within  certificate,  so 
long  as  said  certificate  shall  be  outstanding,  but  not  to  exceed  the 
present  unexpired  term  of  the  period  for  which  said  Spirits  Dis- 
tributing Company  is  incorporated,  one  and  one-half  per  cent  divi- 
dend on  the  15th  days  of  January,  April,  July  and  October,  in 
each  year  beginning  with  the  year  1899,  on  every  share  of  first  pre- 
ferred stock  of  said  Spirits  Distributing  Company  represented  by  the 
within  certificate. 

"(S'g'd)    STANDARD  DISTILLING  AND  DISTRIBUTING 
COMPANY, 

"  By  N.  E.  D.  HuoGiNS,  Secretary:' 

The  complaint  further  avers  that  the  defendant  made  default  in 
payment  of  the  dividends  upon  the  regular  quarterly  days  of  1902 
and  1903,  and  that  tlie  plaintiff  demanded  payment  of  the  sums  due 
and  payable  to  him  under  and  by  virtue  of  the  certificate  of  stock 
held  by  him,  which  was  refused,  and  for  which  sums  judgment  is 
demanded. 

For  a  second  cause  of  action  the  plaintiff  seeks  to  recover  divi- 
dends provided  to  be  paid  upon  18  shares  of  second  preferred  stock, 
pursuant  to  a  guaranty  in  all  respects  similar  to  the  guaranty  upon 
the  first  preferred  stock  and  executed  by  the  defendant. 

For  answer  to  the  complaint  the  defendant  admits  the  incorpora- 
tion of  the  respective  companies,  as  averred  therein ;  also  the  execu- 
tion on  its  part  of  the  agreement  of  guaranty,  as  averred  therein, 
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but  denies  that  there  is  anything  due  and  owing  to  the  plaintiff 
from  it. 

For  a  first  and  separate  defense  the  defendant  avers  that  the 
*^  Spirits  Distributing  Company ''  was  organized  for  the  purpose  of 
purchasing,  storing,  selling,  shipping,  warehousing,  transporting  and 
forwarding  spirits,  alcohol  and  all  liquors  or  compounds  containing 
spirits  or  alcohol,  etc.,  with  a  capital  stock  of  $7,350,000,  divided 
into  73,500  shares  of  the  par  value  of  $100  each  share,  21,000  shares 
of  which  are  fil^t  preferred  stock,  upon  which  the  holders  were 
entitled  to  an  annual  dividend  of  seven  per  centum,  if  earned; 
15,750  are  second  preferred  stock,  the  holders  of  which  were 
entitled  to  a  non-cumulative  annual  dividend,  not  to  exceed  six 
per  centum  after  the  dividend  on  the  first  preferred  stock  should  be 
paid ;  36,750  shares  are  common  stock,  the  holders  of  which  were 
to  be  paid  an  annual  dividend  of  whatever  profits  remained  after 
paying  the  dividends  on  the  other  stock.  The  defendant  further 
avers  that  it  was  organized  in  June,  1898,  for  practically  the  same 
purposes  as  the  "  Spirits  Distributing  Company  ; "  that  in  Decem- 
ber, 1898,  one  C.  H.  Eicks  made  a  proposition  to  the  "  Spirits  Dis- 
tributing Company  "  that  if  it  would  issue  and  deliver  to  him,  full 
paid  and  non-assessable,  $200,000  of  their  first  preferred  stock,  he 
would  in  consideration  therefor  deliver  to  it  $200,000  of  their  com- 
mon stock,  and  with  its  assistance  cause  its  charter  to  be  legally 
amended,  so  that  the  first  preferred  stock  should  pay  an  annual 
dividend  of  six  per  cent,  instead  of  seven  per  cent,  and  that  the 
second  preferred  stock  should  pay  an  annual  dividend  of  two  per 
cent  instead  of  six  per  cent,  and  that  he  would  also  procure  certain 
other  valuable  considerations  for  it  and  would  procure  the  defend- 
ant to  guarantee  and  pay  during  the  existence  of  the  '^  Spirits  Dis- 
tributing Company"  a  one  and  one-half  per  cent  quarterly  dividend 
upon  the  first  preferred  stock  outstanding.  He  also  made  a  similar 
proposition  to  the  defendant.  These  propositions  were  duly  accepted 
by  both  corporations  and  the  scheme  was  finally  carried  into  effect. 
The  stockholders  of  the  "  Spirits  Distributing  Company  "  gave  up 
their  old  certificates  of  stock  and  received  new  certificates  in  place 
thereof ;  that  the  payment  of  one  and  one-half  per  cent  on  the  first 
preferred  stock  was  guaranteed,  as  above  set  forth,  by  the  defend- 
ant; that  after  such  guaranty  was  made  by  the  defendant,  the 
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"  Spirits  Distributing  Company  "  never  paid  any  dividends,  except 
one,  but  that  the  defendant  upon  failure  so  to  pay  paid  all  owners 
of  such  preferred  stock,  who  demanded  such  payment  of  the  defend- 
ant, up  to  the  time  of  the  final  dissolution  of  the  ^  Spirits  Distribut- 
ing Company."  After  the  defendant  had  made  the  guaranty  of 
payment  upon  the  first  preferred  stock,  a  third  company  was  duly 
incorporated  under  the  laws  of  the  State  of  New  Jersey,  known  as 
the  "Distilling  Company  of  America,"  on  the  11th  day  of  July, 
1899,  for  the  purpose  of  carrying  on  the  same  kind  of  business  as  the 
"Spirits  Distributing  Company."  This  new  company  owned  a 
majority  of  the  stock  of  the  "  Spirits  Distributing  Company." 
After  the  organization  of  the  "  Distilling  Company  of  America," 
and  while  it  owned  a  majority  of  the  stock  of  the  "  Spirits  Distribut- 
ing Company,"  it  was  ascertained  that  the  latter  company  was  earn- 
ing no  dividend  whatever  and  that  the  "  American  Spirits  Manufac- 
turing Company,"  from  which  the  "  Spirits  Distributing  Company  " 
derived  nearly  its  entire  income,  was  in  a  critical  financial  condition 
and  could  not  continue  to  pay  dividends  upon  its  stock,  and  there- 
after the  stockholders,  by  a  vote  at  a  meeting  duly  called,  represent- 
ing a  majority  of  the  stock  of  the  "  Spirits  Distributing  Company  " 
went  into  voluntary  dissolution,  and  under  due  process  of  law  of  the 
State  of  New  Jersey  was  finally  dissolved  and  ceased  to  have  any 
existence  as  a  corporation.  The  defendant  further  avers  that  the 
guaranty  of  payment  of  the  quarterly  dividend  upon  the  first  pre* 
ferred  stock  ceased  with  the  dissolution  of  the  said  corporation,  in 
consequence  of  which  no  liability  of  the  defendant  exists  thereunder. 

For  a  second  and  further  afiirmative  defense  the  defendant  averred 
that  inasmuch  as  the  defendant  was  incorporated  solely  for  the  pur- 
pose of  dealing  in  alcoholic  spirits,  as  therein  averred,  it  had  no 
right  to  enter  into  the  guaranty  with  the  "Spirits  Distributing 
Company,"  and  that  the  said  agreement  is  ultra  vires  and  void. 
To  these  two  afiirmative  defenses  the  plaintiff  demurred.  The 
demurrer  was  overruled  and  from  the  interlocutory  judgment  entered 
upon  the  decision  this  appeal  is  taken. 

The  primary  question  presented  by  the  demurrer  involves  a  con- 
struction of  the  contract  of  guaranty.  By  its  express  terms  the 
defendant  corporation  undertook  to  pay  the  dividend  provided  for 
therein  so  long  as  the  certificates,  to  which  such  guaranty  applied, 
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should  be  oatstanding,  not,  however,  exceeding  the  unexpired  term 
of  the  period  for  which  the  "Spirits  Distributing  Company" 
was  organized.  The  contract  contemplates  the  continued  existence 
of  the  corporation.  When  the  corporation  was  dissolved  it  ceased 
to  be,  and  so  ceasing  to  exist  it  could  have  no  outstanding  certificates 
of  stock,  except  for  the  purpose  of  liquidation  of  the  affairs  of  the 
corporation.  It  is  evident  that  the  defendant  did  not  undertake  to 
pay  by  the  terms  of  its  guaranty  the  dividend  upon  these  shares  of 
stock  after  the.corporation  had  ceased  to  exist.  In  natural  order  of 
events,  the  obligation  wliich  it  assumed  contemplated  that  the  cor- 
poration whose  stock  it  guaranteed  would  continue  as  a  going  con- 
cern, earn  the  dividends  and  pay  them  from  such  earnings.  This 
is  true  whether  the  contract  of  guaranty  be  construed  as  secondary 
or  as  an  original  undertaking,  for  it  was  that  corporation  which 
it  was  expected  would  earn  the  dividends.  Such  shares,  so  long 
as  the  corporation  continued  to  exist,  were  outstanding  certificates 
within  the  contemplation  of  the  agreement  of  guaranty.  When, 
however,  the  corporation  was  dissolved  and  ceased  to  be,  then  the 
certificates  within  the  terms  and  meaning  of  this  contract  were  no 
longer  outstanding.  The  law  under  which  the  "  Spirits  Distributing 
Company  "  was  organized  authorized  its  dissolution  by  proceedings 
against  it  by  the  public  authorities,  through  which  it  might  be  forced 
out  of  existence,  and  also  by  voluntary  action  of  its  shareholders. 
The  law  so  providing,  the  parties  to  the  guaranty  dealt  in  reference 
thereto,  and  such  contingency  must  be  deemed  to  have  entered  into 
consideration  at  the  time  when  the  guaranty  was  given.  (Zorillard 
V.  Clyde,  142  N.  Y.  456:)  Undoubtedly,  it  was  competent  for  the 
defendant  to  guarantee  the  payment  of  these  dividends  during  a 
period  coexistent  with  the  life  of  the  corporation,  and  if  such  was 
the  contract,  then  the  dissolution  of  the  corporation  would  not  affect 
it,  as  its  undertaking  would  not  be  dependent  thereon ;  but,  when 
the  contract  depends  upon  the  continued  existence  of  the  person,  or 
thing,  the  subject-matter  thereof,  the  death  or  destruction  of  it  puts 
an  end  to  the  contract,  and  this  is  so,  whether  the  contract  speaks 
upon  such  subject  or  not,  if  it  is  fairly  to  be  inferred  from  the  entire 
transaction  that  it  did  depend  thereon.  It  is  only  where  the  thing 
is  contracted  to  be  done  without  qualification  and  subject  to  no  con- 
tingency, that  it  remains  as  a  continuing  obligation,  surviving  the 
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death  of  the  subject  to  which  it  relates.  The  present  contract  not 
only  contains  language  of  limitation,  but  in  terms  it  is  expressed  in 
the  guaranty ;  the  obligation  is  to  pay  so  long  as  the  certificates  shall 
be  outstanding,  not,  however,  exceeding  the  chartered  period  of  the 
corporation.  It  is  evident,  therefore,  that  the  construction  to  be 
placed  upon  this  guaranty  does  not  continue  beyond  the  life  of  the 
corporation,  however  that  be  brought  about,  if  it  be  accomplished 
by  any  of  the  forms  known  to  the  law.  It  is  conceded  that  the 
"  Spirits  Distributing  Company"  was  legally  dissolved  and  that  it 
now  as  an  entity  has  no  existence.  Such  was  the  frank  concession 
of  the  learned  counsel  for  the  appellant.  This  being  the  fact,  it 
would  seem  to  follow  as  a  necessary  conclusion  that,  by  the  terms  of 
the  guaranty,  the  obligation  of  the  defendant  was  at  an  end,  as  there 
was  at  the  time  when  the  action  was  brought  no  outstanding  certifi- 
cates of  a  living  corporation,  which  was  within  the  evident  con- 
templation of  the  parties  and  was  contained  in  the  terms  of  the 
guaranty. 

The  appellant,  however,  contends  that  although  the  "  Spirits  Dis- 
tributing Company  "  is  legally  dead,  yet  that  this  contract  survives 
for  the  reason  that  the  defendant  was  the  owner  of  a  controlling 
interest  with  the  "  Distilling  Company,"  and  that  it  was  also  a  con- 
trolling owner  of  the  "  Distilling  Company  of  America,"  and  was 
controlling  the  stock  of  the  "  Spirits  Distributing  Company ; "  tliat 
it  procured  the  voluntary  dissolution  of  such  corporation  and  thereby 
by  its  own  voluntary  act  it  has  relieved  itself  from  the  obligation 
imposed  by  the  guaranty;  that  such  being  the  fact,  it  is  now 
estopped  from  averring  as  a  defense  the  dissolution  of  the  "  Spirits 
Distributing  Company;"  that,  therefore,  the  answer  which  seeb 
to  make  such  dissolution  available  is  opposed  to  equity  and  justice 
and  should  not  be  permitted.  It  is  to  be  observed  that  the  com- 
plaint in  this  action  is  predicated  solely  and  entirely  upon  the  terras 
of  the  guaranty.  The  plaintiff  cannot  succeed  in  his  action,  unless 
he  is  able  to  show  that  at  the  time  when  the  action  was  brought  this 
guaranty  was  in  existence  as  a  valid,  subsisting  contract,  or  that  the 
defendant  is  estopped  from  denying  its  existence.  If  the  act  of  the 
defendant  and  the  "  Distilling  Company  of  America  "  in  instituting 
the  proceedings  for  the  voluntary  dissolution  of  the  "  Spirits  Dis- 
tributing Company  "  was  conceived  and  carried  out  for  the  purpose 
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of  relieving  the  defendant  from  its  obligation  of  guaranty,  then  such 
act  and  such  scheme  would  amount  in  law  to  a  fraud,  and  whatever 
dama^  the  plaintiff  sustained  thereby  he  would  undoubtedly  have 
a  cause  of  action.  Such,  however,  is  not  tliis  case.  This  is  a 
demurrer  to  an  answer,  and  the  only  question,  therefore,  which  we 
can  consider  is  whether  the  bare  fact  of  the  dissolution  having  been 
accomplished  by  the  action  in  part  at  least  of  the  defendant,  it  is 
estopped  as  matter  of  law  from  averring  such  fact  as  a  defense.  In 
recfple  V.  Globe  Mut.  Life  Ins.  Co.  (91  N.  Y.  174)— relied  upon 
by  the  appellant  —  a. case  was  presented  where  the  receiver  of  a 
corporation  which  had  been  dissolved  by  action  upon  the  part  of  the 
State  was  sought  to  be  charged  in  damages  for  the  alleged  breach 
of  a  contract  in  discontinuing  the  employment  of  an  agent,  who  had 
entered  into  a  contract  with  the  insurance  company  for  a  period  of 
five  years.  The  court  held  that  as  the  dissolution  was  within  the 
contemplation  of  the  parties,  although  not  expressed  in  the  agree- 
ment, its  effect  was  to  terminate  the  contract  and  no  action  for  dam- 
ages thereon  would  lie.  Tlie  court  in  that  case  discussed  the  effect 
upon  such  contract  of  a  voluntary  dissolution  and  reached  the  con- 
clusion that  it  did  not  appear  from  the  record  that  the  insurance 
company  worked  its  own  dissolution,  and  while  it  recognized  the 
principle  that  a  party  may  not  plead  as  an  excuse  for  fulfilling  an 
obligation  its  own  fault  and  act,  yet  that  therein  it  did  not  appear 
from  the  record  that  the  corporation  had  been  guilty  of  a  fault 
which  caused  its  death.  In  that  case  the  court  was  concerned  with 
the  proof.  In  the  present  case  we  are  only  concerned  with  the 
pleading.  If  it  should  be  made  to  appear,  as  it  may,  that  the  con- 
dition of  the  corporation  was  such  as  required  its  dissolution,  or  if 
facts  existed  which  would  have  justified  the  action  of  the  State  in 
forcing  it  into  involuntary  dissolution,  and  the  defendant  was  not 
responsible  for  such  condition,  acted  without  fraudulent  intent,  no 
cause  of  action  would  exist  under  this  guaranty  vrithin  the  doctrine 
of  the  case  above  cited.  The  above  case  is  as  strong  in  favor  of 
the  plaintiff's  contention  as  any  that  will  be  found.  It  falls 
far  short,  however,  of  supporting  the  contention  of  the  plain- 
tiff, as  under  this  answer  it  may  be  shown,  and  the  court  may 
find,  that  the  dissolution  was  not  only  lawful  in  legal  effect, 
but  also  lawful  in  intent  and  purpose,  and  if  this  be  so,  whether 
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the  act  is  voluntary  or  involantary  which  works  the  diesoln- 
tion  is  of  no  consequence,  as  each  party  must  be  held  to  have  con- 
tracted in  contemplation  of  such  result.  Genet  v.  J).  <&  H.  C.  Co. 
(136  N.  Y.  693)  does  not  conflict  either  in  principle  or  otherwise 
with  this  view  ;  therein  it  was  held  that,  as  the  loss  under  the  con- 
tract was  occasioned  by  a  cause  which  the  parties  evidently  did  not 
contemplate  would  occur,  and,  therefore,  did  not  embody  such 
contingency  in  the  contract,  and  the  damage  was  occasioned  by 
the  negligence  of  the  defendant,  plaintiff  had  a  cause  of  action 
thereon.  If  it  appeared  in  this  case  that  defendant  worked  thig 
dissolution  for  the  purpose  of  escaping  liability  under  its  contract, 
doubtless  the  plaintiff  will  have  a  good  cause  of  action  against  it. 
The  court,  however,  cannot  determine  such  question  upon  demur- 
rer, and  the  defendant  under  its  answer  may  show  that  such  was 
not  the  purpose.  The  principles  which  govern  and  control  this  case, 
in  its  present  condition,  are  correctly  stated  in  Jugla  v.  TrovMet 
(120  N.  Y.  21).  In  that  case  the  contract  was  between  parties  to  a 
business  which  was  dependent  for  its  success  upon  the  continuation 
of  the  manufacture  of  gloves,  the  subject  of  the  contract,  by  the 
plaintiffs.  The  contract  in  terms  did  not  provide  that  the  plaintiffs 
should  continue  such  manufacture,  although  it  was  essential  to  the 
success  of  the  business  which  the  defendant  had  purchased.  The 
court  held  that  no  liability  was  imposed  upon  the  plaintiffs  to 
continue  such  manufacture,  as  the  contract  had  not  stipulated  tliere- 
for.  In  that  case  the  defendant  averred  that  he  was  induced  to 
purchase  the  business  by  the  fraud  of  the  plaintiffs  in  inducing  him 
to  believe,  as  a  consideration  for  the  purchase,  that  the  plaintiffs 
would  continue  to  manufacture  and  furnish  him  with  gloves.  This 
issue  was  decided  against  the  defendant ;  thereupon  he  insisted  that 
the  law  imported  into  the  contract  a  covenant  compelling  the  plaintiffs 
to  continue  to  manufacture  and  furnish  the  defendant  with  gloves, 
as  it  was  essential  to  the  business  which  he  purchased,  and,  there- 
fore, to  be  implied.  The  court  held,  while  recognizing  the  prioci- 
ple  of  law  as  correct,  that  it  had  no  application  to  the  case  as  it 
could  not  be  regarded  as  being  within  the  contemplation  of  the 
parties. 

In  the  present  case,  as  we  have  already  observed,  the  contract 
itself  contemplated  the  dissolution  of    the  corporation,  either  by 
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voluntary  act  or  through  involuntary  proceeding.  It  made  precise 
stipulation  that  it  should  only  be  liable  upon  the  certificates  so  long 
as  they  should  be  outstanding.  The  certificates  are  no  longer  in 
existence  and  outstanding  within'  the  meaning  of  the  contract,  and 
the  question  comes  to  rest  finally  so  far  as  any  question  is  involved 
relating  to  this  subject  on  this  appeal,  upon  the  construction  to  be 
given  this  guaranty.  Standing  naked  and  alone,  the  dissolution 
worked  its  destruction,  and  by  its  terms  it  no  longer  exists  as  an 
obligation  against  the  defendant.  It  is  undoubtedly  true  that  the 
defendant  cannot  avail  itself  of  its  own  fraudulent  act  in  procuring 
this  result,  but  that  question  may  be  disposed  of  when  it  arises. 
For  the  present  we  are  only  concerned  with  the  construction  of  the 
guaranty  and  the  effect  of  the  answer,  which  we  conclude  sets  up  a 
defense. 

So  far  as  the  second  affirmative  defense  is  concerned,  as  the 
defendant  is  a  foreign  corporation,  it  is  undoubtedly  essential,  in 
order  to  raise  the  question  of  vltra  vires,  to  plead  the  foreign  statute 
in  order  that  the  court  may  have  before  it  the  powers  granted  and 
the  limitations  placed  upon  the  corporations.  {Oriesa  v.  Mass. 
Benefit  Assn.,  15  N.  Y.  Supp.  71 ;  affd.  on  opinion  below,  133  N. 
Y.  619.)  It  appears  that  the  defendant  was  incorporated  for  the  pur- 
pose of  carrying  on  a  business  quite  similar  to  that  of  the  "  Spirits 
Distributing  Company,"  such  is  the  averment  of  the  answer,  and 
that  it  had  power  to  buy  the  stock  of  the  latter.  If  it  had  the 
power  to  purchase  such  stock  it  would  seem  to  have  power  to  guar- 
antee payment  of  such  stock  if  it  sold  it  to  a  purchaser  {Arnot  v. 
Erie  R.  Co.,  5  Hun,  608 ;  affd.  on  appeal,  67  N.  Y.  315),  and  if  it 
had  the  power  to  purchase  and  sell  such  stock,  it  would  have  the 
power  to  estop  itself  from  raising  such  question  when  its  contract 
is  sought  to  be  enforced.  ( Whitney  Arms  Co.  v.  Barlow,  63  N. 
Y.  62.)  In  view  of  the  fact  that  the  business  of  these  corporations 
was  so  closely  assimilated  in  character  and  the  general  management 
and  control  of  each  was  largely  governed  by  the  same  individuals, 
it  can  neither  be  affirmed  nor  denied  under  the  pleadings  that  the 
contract  of  guaranty  is  ultra  vires.  It  is  enough  to  say  now  that  it 
may  be  made  to  appear,  when  all  the  facts  are  developed,  that  the 
contract  was  one  outside  of  the  powers  of  the  corporation  to  make^ 
App.  Div.— Vol.  LXXXV.        34 
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and  that  the  defendant  is  bound  to  plead  it  in  order  to  make  it 
available.  Both  def enses^  therefore,  are  sufficient  to  present  ques- 
tions of  fact,  and,  therefore,  both  are  sufficient  to  resist  the  demurrer. 
It  follows  that  the  interlocutoiy  judgment  should  be  affirmed, 
with  costs. 

Van  Bbunt,  P.  J.,  O'Brien,  Inoraham  and  MoLauohlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Thb  Kniokerbookbr  Iob  Company,  Appellant,  v.  The  Foett- 
SEcoND  Street  and  Grand  Street  Ferry  Railroad  Compant 
and  Others,  Respondents. 

Pier  property  in  the  North  river  conveyed  by  New  York  city — effect  of  a  reierwKtian 
of  certain  atreete  in  the  deed  thereof — effect  of  a  conveyance  in  fee  upon  cotenanii 
contained  in  prior  deeds  —  adverse  posaemon  does  not  run  against  ike  eovenanU— 
iiyunction  to  restrain  the  city  from  causing  bulkkeads  to  he  buiit  pursuant  to  such 
covenants  —  t?ie  title  is  held  by  the  city  upon  a  public  trust  and  cannot  be  conttyed 
in  contravention  thereof. 

In  1850  the  city  of  New  York  executed  two  deeds  to  one  Lindsley,  conveying  prop- 
erty bounded  on  the  north  by  the  center  line  of  Forty -third  street,  on  the  south 
by  the  center  line  of  Forty -second  street,  on  the  west  by  the  westerly  Mne  of 
Thirteenth  avenue  and  on  the  east  by  the  line  of  high -water  mark  in  the  Nortli 
river.  Each  deed  contained  the  following  clause:  "  Saving  and  reserving 
from  and  out  of  the  hereby  granted  premises  so  much  thereof  as  per  said  map 
annexed  forms  part  or  portions  of  Twelfth  and  Thirteenth  avenues  and  Forty- 
third  street,  for  the  uses  and  purposes  of  public  streets,  avenues  and  highwa}'S 
as  hereinbefore  mentioned." 

The  deeds  further  provided  that  Lindsley  should  receive  all  the  wharfage  accruiDg 
from  the  premises  granted,  except  from  that  portion  of  the  premises  which  was 
included  within  the  lines  of  Forty -second  and  Forty-third  streets,  the  right  to 
receive  the  wharfage  accruing  from  which  was  reserved  to  the  dty.  The  deed 
also  contained  a  covenant  on  the  part  of  Lindsley,  his  heirs  and  assigns,  to 
construct,  upon  request  of  the  city,  at  his  own  expense,  a  number  of  bulk- 
heads, wharves,  streets  or  avenues  which  should  form  so  much  of  Forty- 
second  and  Forty-third  streets  and  Twelfth  and  Thirteenth  avenues  as  should 
fall  within  the  limits  described  in  the  deed  and  would  forever  keep  them  in 
repair  and  that  such  streets  and  avenues  should  always  remain  public  streets; 
that,  in  case  Lindsley  should  make  default  in  carrying  out  the  covenants,  the 
city  might  perform  them  at  Lindsley's  cost. 

The  deeds  were  accompanied  by  maps  which  showed  the  existence  of  Forty- 
second  and  Forty -third  streets  extending  to  the  high- water  mark  of  the  river, 
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also  the  existence  of  Twelfth  and  Thirteenth  avenues  and  the  proposed  bulk- 
heads or  piers  to  be  erected  on  the  land  covered  by  the  grant.  In  addition  to 
this,  such  streets  and  avenues  appeared  as  existing  streets  upon  a  map  filed 
pursuant  to  chapter  182  of  the  Laws  of  1887. 

At  the  time  the  grants  to  Lindsley  were  made,  Forty-second  and  Forty- third 
streets  were  in  actual  existence  and  use  to  the  extent  shown  upon  the  maps, 
the  parts  under  water  being  used  as  approaches  to  the  parts  above  water  and 
vice  terta. 

In  1852  the  city  granted  Lindsley  a  pier  situated  at  the  foot  of  Forty-third  street 
in  the  North  river  by  a  deed  containing  the  following  description :  *'  Beginning 
at  the  point  formed  by  the  intersection  of  the  northerly  side  of  Forty -third 
Street  with  the  easterly  line  or  side  of  the  Twelfth  Avenue;  running  thence 
southerly  along  the  easterly  side  of  the  Twelfth  Avenue  to  the  northerly  side 
of  said  pier;  thence  westerly  two  hundred  and  eleven  feet  three  inches;  thence 
southerly  forty  feet  five  inches;  thence  easterly  two  hundred  and  twelve  feet 
two  inches  to  the  easterly  side  of  the  Twelfth  Avenue,  and  thence  southerly  to 
a  point  where  the  southerly  side  of  Forty-third  Street  intersects  the  said 
Twelfth  Avenue.  *  •  *  Subject  to  the  right  of  the  parties  of  the  first  part 
to  order  said  pier  extended  into  the  river  at  the  expense  of  the  said  party  of  the 
second  part  whenever  and  in  whatever  way  they  may  see  fit,  reserving  to  the 
party  of  the  first  part  to  extend  said  pier  at  the  expense  of  the  corporation  of 
the  City  of  New  York,  or  to  grant  the  right  to  do  so  to  other  parties,  if  the 
said  party  of  the  second  part  fail  or  neglect  to  extend  said  pier  when  ordered 
so  to  do,  in  which  case  the  right  to  wharfage,  etc.,  at  the  portion  of  the  pier 
extended  shall  belong  to  the  parties  at  whose  expense  the  extension  shall  be 
made."  This  pier  subsequently  decayed  and  became  dangerous  and  was  finally 
abandoned  by  Lindsley's  successor  in  title. 

Subsequent  to  1870  a  new  bulkhead  line  was  established  much  further  out  in  the 
river  than  the  bulkhead  line  in  existence  when  Lindsley  took  title. 

J3eld,  that  the  clause  above  quoted,  appearing  in  the  deeds  of  1850,  had  the  effect 
of  excepting  from  the  operation  of  the  deeds  the  streets  laid  down  upon  the 
maps  annexed  to  the  deeds,  and  dedicated  them  to  the  use  of  the  public; 

That,  assuming  that  the  deed  executed  in  1852  conveyed,  not  only  the  pier,  but 
the  fee  of  the  land  covered  by  the  pier,  it  did  not  destroy  the  force  and  effect 
of  the  covenants  contained  in  the  deeds  executed  in  1850  requiring  the  streets 
appearing  upon  the  map  to  be  kept  and  maintained  as  public  streets  and  enti- 
tling the  city  to  compel  the  building  of  such  bulkheads  as  the  city  might 
direct; 

That  if  it  was  the  purpose  of  the  deed  of  1852  to  convey  the  lands  described 
therein  in  fee  simple  absolute,  relieved  from  the  covenants  contained  in  the 
deeds  of  1850,  the  deed  would  be  void,  as  the  city  held  the  title  to  the  lands 
Included  in  the  streets  impressed  with  a  public  trust  and  could  not,  without 
legislative  authority,  convey  title  in  contravention  thereof; 

That  a  mesne  grantee  of  the  pier  property,  having  entered  under  a  qualified  title, 
was  estopped  from  asserting  any  other  claim  and  could  not  acquire  title  to  the 
property  by  adverse  possession; 
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Tbat  the  city  having,  after  the  pier  had  been  abandoned,  assumed  to  exercise  the 
rights  reserved  to  it  under  the  deeds  of  1850,  by  directing  the  owner  of  the  loU 
lying  between  Forty -second  and  Forty -third  streets  to  construct  a  bulkhead  in 
front  thereof,  which  bulkhead  would  cut  off  access  to  the  pier  as  it  had  there- 
tofore existed,  the  owner  of  the  pier  property  was  not  entitled  to  an  injunction 
restraining  the  construction  of  the  bulkhead,  but  should  be  remitted  to  his 
legal  remedy,  if  any. 

Appeal  by  the  plaintiflF,  The  Knickerbocker  Ice  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  29th  day  of  December,  1902,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  dismissing 
the  plaintiff's  complaint  upon  the  merits. 

Albert  Stickneyy  for  the  appellant. 

James  A,  Deering^  for  the  respondent  railroad  company. 

Theodore  Connoly^  for  the  respondents  City  of  New  York  and 
others. 

Hatch,  J. : 

This  action  was  brought  to  restrain  the  Forty-second  Street  and 
Grand  Street  Ferry  Railroad  Company,  the  city  of  New  York  and 
all  others  from  constructing  a  bulkhead  at  the  foot  of  West  Forty- 
third  street  in  the  North  river,  or  across  the  water  lot  lying  between 
Forty-second  and  Forty-third  streets,  in  accordance  with  the  plan 
adopted  by  the  department  of  docks  and  approved  by  the  commis- 
sioners of  the  sinking  fund  under  section  6  of  chapter  574  of  the 
Laws  of  1871  (amdg.  Laws  of  1870,  chap.  137,  §  99)  and  the  acts 
amendatory  thereof.  There  is  no  question  but  that  the  city  acquired 
title  to  the  land  in  question  through  the  "  Dongan  "  and  "  Mont- 
gomrie  "  charters  and  various  statutes  of  the  Colonial  and  State 
Legislatures  enacted  thereafter.  Having  title  to  these  lands,  the  city 
could  convey  the  same  in  fee  to  a  purchaser,  and  he  would  acquire 
thereunder  an  absolute  title  in  fee  to  the  property  conveyed  in 
the  absence  of  the  existence  of  any  public  right.  {Langdon  v. 
Mayor^  93  N.  Y.  129.)  The  plaintiff  acquired  its  title,  through 
various  mesne  conveyances,  from  one  Lindsley,  who  acquired  his 
title  thereto  by  three  separate  deeds  from  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  two  of  which  deeds  were 
dated   in   the  year  1850  and  one   in   1852.      The  two  deeds  of 
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1850  conveyed  to  said  Lindsley  all  the  lands  bounded  and  described 
by  a  line  commencing  at  a  point  where  the  center  line  of  Forty* 
third  street  intersects  the  high-water  mark  of  the  North  river  j 
running  thence  westerly  along  the  center  line  of  said  Forty-third 
street  to  the  westerly  line  of  Thirteenth  avenue;  thence  south- 
erly along  the  westerly  line  of  Thirteenth  avenue  to  a.point  opposite 
the  center  of  Forty-second  street ;  thence  easterly  to  and  along  the 
center  of  Forty-eecond  street  to  the  line  of  high-water  mark  of  the 
North  river,  and  thence  along  the  said  line  of  high-water  mark  to  the 
place  of  beginning.  One  of  the  two  deeds  of  1850  described  that 
portion  of  the  land  above  described,  lying  between  the  center  of 
Forty-third  street  on  the  north  and  a  line  in  about  the  middle  of 
the  block  lying  between  Forty-second  and  Forty-third  streets  on  the 
south ;  the  other  one  of  said  two  deeds  describing  that  portion  of 
the  said  first  above-described  premises  lying  between  a  line  drawn 
along  the  center  of  Forty-second  street  on  the  south  and  the  south- 
ern boundary  of  the  Forty-second  street  deed  on  the  north.  The 
exception  in  each  deed  of  1850  is  substantially  the  same,  viz., 
"  Saving  and  reserving  from  and  out  of  the  hereby  granted  premises 
so  much  thereof  as  per  said  map  annexed  forms  part  or  portions  of 
Twelfth  and  Thirteenth  avenues  and  Forty-third  street,  for  the  uses 
and  purposes  of  public  streets,  avenues  and  highways  as  hereinbefore 
mentioned."  A  map  is  attached  to  each  deed  and  shows  the  exist- 
ence of  Forty-second  and  Forty-third  streets  extending  to  the  river 
at  high-water  mark ;  also  the  existence  of  Twelfth  and  Thirteenth 
avenues  and  the  proposed  bulkhead  and  pier  to  be  erected  upon  the 
land  covered  by  the  grant.  Each  deed  also  contained  the  following 
clauses  and  covenants :  "  And  the  said  parties  of  the  first  part,  for 
themselves,  their  successors  and  assigns,  do  covenant  and  agree  to 
and  with  the  said  party  of  tlie  second  part,  his  heirs  and  assigns,  that 
he,  the  said  party  of  the  second  part,  his  heirs  and  assigns,  observ- 
ing, fulfilling  and  keeping  all  and  singular  the  articles,  covenants 
and  agreements  herein  mentioned  and  contained  on  his  part,  to  be 
kept  and  performed  according  to  the  true  intent  and  meaning  of 
these  presents,  shall  and  lawfully  may  from  time  to  time,  and  at  all 
times  hereafter,  fully  have  and  enjoy,  take  and  receive  and  hold  to 
his  own  proper  use  all  manner  of  wharfage,  cranage,  advantages  or 
emoluments  growing  or  accruing  by  or  from  that  part   of  the 
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«aid  exterior  line  of  the  said  city  lying  on  the  westerly  side  of 
'^he  hereby  granted  premises  fronting  on  the  Hudson  River,  with 
•full  power  to  collect  and  receive  the  same  for  his  own  proper  use 
Bnd  benefit  forever,  exciting  therefrom  such  wharfage,  cran- 
age, advantage  and  emoluments  to  grow  or  accrue  from  the 
westerly  end  of  the  bulkhead  in  front  of  the  entire  width  of  the 
southerly  half  part  of  Forty-third  Street  (or  the  northerly  part 
of  Forty-second  street,  in  the  Forty-second  street  deed)  which 
shall  be  and  are  hereby  reserved  for  the  said  parties  of  the 
first  part,  their  successors  or  assigns,  with  full  power  to  collect  and 
receive  the  same  for  their  own  proper  use  and  benefit  forever."  It 
was  also  covenanted  in  these  two  deeds  that  the  second  party, 
his  heirs  and  assigns  would,  within  three  moutlis  after  being 
requested  by  the  first  party,  build  at  his  own  proper  cost  and 
expense,  according  to  any  resolution  or  ordinance  of  the  first  party, 
heretofore  or  hereafter  passed,  five  good  and  sufficient  bulkheads, 
wharves,  streets  or  avenues,  which  shall  form  so  much  of  Forty- 
second,  Forty-third  streets,  and  Twelfth  and  Thirteenth  avenues  as 
shall  fall  within  the  limits  above  described,  and  will  forever  keep 
them  in  repair,  and  that  said  streets  and  avenues  shall  always  remain 
public  streets,  and  that  the  public  shall  have  the  same  right  thereon 
as  upon  all  other  public  streets,  wharves  and  bulkheads  of  the  city, 
and  in  case  that  default  shall  be  made  by  the  said  second  party  in 
any  of  the  said  covenants  upon  the  part  of  the  party  of  the  second 
part,  then  it  may  be  lawful  for  the  party  of  the  first  part  to  carry  out 
such  covenants  at  the  cost  of  the  second  party,  his  heirs  and  assigns. 
By  the  deed  of  1852  Lindsley  was  granted  a  pier,  situate  at 
the  foot  of  Forty-third  street  in  the  North  river,  being  about  tlie 
southern  half  of  the  said  pier,  resting  upon  a  portion  of  the  lands 
described  as  follows :  **'  Beginning  at  the  point  formed  by  the  intersec- 
tion of  the  northerly  side  of  Forty-third  Street  with  the  easterly  line 
or  side  of  the  Twelfth  Avenue  ;  running  thence  southerly  along  the 
easterly  side  of  the  Twelfth  Avenue  to  the  northerly  side  of  said  pier; 
thence  westerly  two  hundred  and  eleven  feet  three  inches ;  thence 
southerly  forty  feet  five  inches ;  thence  easterly  two  hundred  and 
twelve  feet  two  inches  to  the  easterly  side  of  the  Twelfth  Avenue,  and 
thence  southerly  to  a  point  where  the  southerly  side  of  Forty-third 
Street  intersects  the  said  Twelfth  Avenue.     *    *    *     Subject  to 
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the  rigbt  of  the  parties  of  the  first  part  to  order  said  pier  extended 
into  the  river  at  the  expense  of  the  said  party  of  tlie  second  part 
whenever  and  in  whatever  way  they  may  see  fit,  reserving  to  the 
party  of  the  first  part  to  extend  said  pier  at  the  expense  of  the  cor- 
poration of  the  City  of  New  York,  or  to  grant  the  right  to  do  so  to 
other  parties,  if  the  said  party  of  the  second  part  fail  or  neglect  to 
extend  said  pier  when  ordered  so  to  do,  in  which  case  the  right 
to  wharfage,  etc.,  at  the  portion  of  the  pier  extended  shall  belong  to 
the  parties  at  whose  expense  the  extension  shall  be  made." 

This  grant  is  claimed  to  convey  title  in  fee  simple  to  the  pier  and 
the  land  npon  which  it  stands,  subject  to  the  rights  of  the  parties  of 
the  first  part,  as  above  set  forth.  The  pier  was  afterwards  enlarged, 
and  in  1870  the  dock  commission  was  created,  with  power  to  adopt 
permanent  plans  for  the  city's  water  front,  which  was  accordingly 
done  by  such  commission,  and  new  bulkhead  line  was  established 
much  farther  out  into  the  river.  The  plaintiff  was  at  such  time  the 
owner  of  the  pier  at  the  foot  of  Forty-third  street.  The  pier  was 
enlarged  many  years  ago.  In  later  years  the  plaintiff  has  allowed 
the  pier  to  fall  into  decay,  become  dangerous,  and  a  menace  to  the 
public  health  and  safety.  In  1898  the  city  caused  a  fence  to  be 
built  in  front  of  the  pier  as  a  protection  to  the  people  from  injury. 
The  board  of  health  has  also  ordered  the  slip  to  be  filled.  This  has 
not  yet  been  done,  but  at  the  time  of  the  trial  no  vestige  of  the  pier 
remained.  Through  various  conveyances  the  defendant  railroad 
company  has  become  seized  of  the  water  lots  lying  between  Forty- 
second  and  Forty- third  streets.  In  December,  1890,  the  board  of 
docks  directed  it  to  build  the  bulkhead  in  front  of  its  water  lot.  If 
this  were  done  it  would  prevent  plaintiff  from  coming  into  the  slip 
at  the  side  of  the  pier  as  it  was  then  standing.  This  action  was 
commenced  in  1891  for  the  purpose  of  restraining  the  defendant 
railroad  company  and  all  others  from  building  a  bulkhead  on  tlie 
new  bulkhead  line  and  thus  interfering  with  plaintiff's  right  to  en  joy 
the  use  of  its  pier  as  it  had  theretofore.  In  1897  the  board  of 
docks  adopted  a  resolution  rescinding  the  resolution  of  1890  direct- 
ing the  railroad  company  to  build  the  bulkhead  ;  but  in  June,  1899, 
after  the  city  had  directed  the  city  engineer  to  take  possession  of  the 
pier  and  close  it  up  as  dangerous,  the  dock  commission  directed 
the  engineer  in  chief  to  proceed  with  the  building  of  the  sea  wall 
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across  tbe  water  lots  at  tbe  foot  of  Fortj-eecond  and  Forty-tliird 
streets. 

It  is  the  contention  of  tlie  plaintiff  that  under  its  grants  it  holds 
title  to  the  pier  in  question  in  fee  simple  absolate,  and  that  the  citj 
has  no  right  to  erect  a  bnlkhead  that  will  shnt  it  off  from  nsing  the 
pier  as  it  had  formerly  done,  and  that  it  is,  therefore,  entitled  to  the 
relief  songht.  The  citj,  on  the  other  hand,  contends  that  under  the 
Lindslej  deeds  it  has  a  perfect  right  to  compel  the  building  of  tlie 
bulkhead  line  in  qaestion,  and  that  the  plaintiff  took  under  said 
grants,  knowing  that  Forty-second  and  Forty -third  streets  would  be 
extended  to  Thirteenth  avenue  on  account  of  that  avenue  having 
been  duly  laid  out  upon  a  map  showing  the  location  thereof,  and 
that  whatever  relief  the  plaintiff  is  entitled  to  should  be  enforced 
in  an  action  at  law  and  not  in  an  action  in  equity.  It  is  settled  that 
the  reservations  contained  in  the  deeds  of  1850  had  the  effect  of 
excepting  the  lands  therein  mentioned  from  the  operation  of  the 
grant  and  no  title  thereto  passed  by  virtue  of  these  deeds  to  the 
streets  laid  down  upon  the  maps,  or  to  the  land  over  which  they 
would  pass,  when  extended,  as  indicated  thereon.  Such  exception 
and  reference  to  the  map  had  the  effect  of  designating  the  land 
covered  thereby  as  dedicated  to  the  use  of  the  public.  {Consoli- 
dated Ice  Co.  V.  MayoVy  166  N.  Y.  92,  affg.  a  decision  of  this 
court  to  the  same  effect,  53  App.  Div.  260 ;  WhitTruin  v.  City  of 
N.  y.,  85  App.  Div.  468.)  Not  only  were  these  streets  and  avenues 
laid  down  upon  the  maps  attached  to  the  deeds  of  1850,  bat  they 
had  prior  thereto,  and  in  1811,  appeared  as  existing  streets  upon  a 
map ;  and  in  1837,  pursuant  to  an  act  of  the  Legislature  (Laws  of 
1837,  chap.  182),  the  land  embraced  within  the  description  contained 
in  these  deeds  was  plotted  and  laid  out  upon  a  map,  made  by  the 
surveyor  mentioned  in  the  act  in  connection  with  the  whole  terri- 
tory in  that  locality,  upon  which  appeared  the  bulkhead  line  on 
Twelfth  avenue,  the  pier,  the  subject  of  this  controversy,  and  Forty- 
second  and  Forty-third  streets  as  extended  to  the  lines  of  Thirteenth 
avenue.  These  maps,  taken  in  connection  with  the  exception  con- 
tained in  the  deed,  had  the  effect  of  clearly  showing  that  the  land 
upon  which  the  grants  operated  did  not  cover  the  land  embraced 
within  the  streets  and  avenues  which  never  passed  thereunder,  but 
remained  and  continued  to  be  territory  dedicated  to  the  use  of  a 
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pablic  street  in  which  the  general  public  had  an  interest,  and  the 
grant  in  every  respect  was  made  subject  thereto. 

It  is  claimed  by  the  learned  counsel  for  the  appellant  that,  not- 
withstanding the  language  used  in  the  act  of  1837,  it  did  not  have 
the  effect  of  establishing  the  streets,  and  could  not  have  such  effect 
until  proper  proceedings  had  been  taken  on  the  part  of  the  city  to 
open  the  streets,  and  that  until  such  time  the  legal  situation  remained 
the  same  as  though  no  streets  had  been  attempted  to  be  laid  out. 
He  relies  in  support  of  his  contention  upon  MaUer  of  Military 
Parade  Ground  (60  N.  Y.  319)  and  kindred  cases.  It  is  undoubtedly 
true  that  these  cases  decide  that  the  mere  laying  out  of  a  street  upon 
a  map  does  not  vest  title  to  lands  embraced  in  the  proposed  streets 
in  the  city,  nor  does  it  impose  any  obligation  upon  the  city  to  con- 
tinue a  proceeding  to  acquire  title  to  such  lands.  Under  such  cir- 
cumstances, the  public  acquires  no  vested  right  in  the  street  as  such, 
and  proceedings  for  its  opening  may  be  discontinued.  These  cases, 
however,  have  no  application  to  the  present  situation.  Here  the 
streets  laid  out  upon  the  map  ran  to  the  line  of  the  river  at  high- 
water  mark.  It  was  a  navigable  stream,  over  the  waters  of  which 
the  public  had  the  right  to  go  for  all  purposes  of  commercial  use, 
and  the  public  was  invested  with  the  right  to  an  approach  to  the 
water  and  to  navigate  thereon.  Both  the  street  and  the  water  were 
public  highways  leading  to  a  particular  point,  and  alternately  the 
public  had  the  right  to  use  the  land  to  reach  the  water,  and  to  use 
the  water  to  reach  .the  land.  It  is  clearly  shown  in  all  the  charters 
and  acts  by  which  the  city  of  New  York  acquired  title  to  land  under 
water  and  laid  out  streets  running  to  the  high-water  mark,  that  it 
was  the  intention  of  the  city  to  acquire  and  of  the  Legislature  to 
grant  this  land  for  the  purposes  of  a  highway.  The  navigable 
stream  could  be  used  for  no  other  purpose,  and  in  order  to  be  avail- 
able approaches  by  public  streets  became  a  necessity  of  the  situa- 
tion. Under  such  circumstances  the  laying  out  of  public  streets 
upon  a  map,  which  carried  their  boundaries  to  the  high-water  mark 
and  the  use  of  the  same  by  the  public,  established  such  streets  as 
public  highways  to  the  water,  and  the  general  public  had  a  vested 
interest  therein.  Forty-second  and  Forty-tliird  streets  were  in 
actual  use  as  streets  to  the  line  of  high-water  mark  at  the  time  when 
the  grant  was  made  to  Lindsley. 
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Aside  from  this  question,  and  assuming  that  the  appellant  is  cor- 
rect in  its  contention  that  the  mere  laying  ont  of  these  streets  upon 
paper  did  not  operate  to  vest  any  right  in  the  general  public  thereiiij 
it,  nevertheless,  remains  as  the  fact  that  Forty-second  and  Forty- 
third  streets  at  the  time  of  the  grant  extended  as  a  physical  fact  to 
the  high-water  line  of  the  river,  and  nnder  the  grants  the  land 
embraced  within  these  streets  did  not  pass  bat  were  excepted  there- 
from. Such  was  the  condition  when  Lindsley,  the  grantee,  con- 
structed the  pier  and  its  approaches,  as  it  existed  in  1852.  The 
grant  was  made,  subject  to  these  streets,  and  the  covenants  con- 
tained in  the  deeds  required  the  grantor  to  construct  the  proposed 
streets  as  appearing  upon  the  map,  or  as  should  be  directed  by  the 
public  authorities.  When  the  grantee  constructed  his  pier  and  the 
approaches  thereto,  such  approaches  were  made  by  the  continuation 
of  Forty-second  and  Forty-third  streets,  as  laid  down  upon  the  map, 
to  the  bulkhead  line,  and  further  continuation  of  the  same  was 
made  by  the  construction  of  the  pier.  It  follows  as  a  necessary 
result  from  this  state  of  facts,  that  this  construction  was  of  pablic 
streets,  as  such,  and  the  right  of  the  public  therein,  to  use  them  for 
all  the  purposes  of  a  public  street,  attached  thereto  the  moment 
such  construction  was  made.  This  right  of  the  public  not  only 
attached  to  the  streets  so  far  as  they  were  filled  in  with  earth  and 
extended  to  the  bulkhead  line,  but  the  pier  likewise,  which  was  pro- 
jected from  snch  line,  became  a  public  highway  as  a  street,  subject 
to  the  passage  and  the  rights  of  the  public  therein,  and  subject  to 
the  right  of  use  by  the  public  as  a  wharf  and  highway.  {People  t, 
Zambier,  5  Den.  9;  Matter  of  City  of  Brooklyn,  73  N.  T.  179; 
Commissioners  of  Pilots  v.  Cla/rJc,  33  id.  251 ;  MarshaUy.  Guion, 
11  id.  461 ;  Pecfple  v.  Mallory,  46  How.  Pr.  281.)  It  matters  not, 
therefore,  what  may  be  the  technical  rules  of  law  with  respect  to 
the  proceedings  which  must  be  taken  and  had  in  order  to  vest  in 
the  general  public  the  right  of  use  of  a  street  as  ordinarily  laid  ont, 
for  here  the  right  of  public  use  was  clearly  vested,  both  of  the 
waterway  and  of  the  land.  Each  was  necessary  for  the  complete 
enjoyment  of  the  other,  and  when  a  physical  way  was  made  to 
the  navigable  stream,  the  rights  of  the  public  became  vested  therein, 
and  could  not  be  thereafter  divested,  except  by  due  process  of  law. 

This  brings  us  to  a  construction  of  the  effect  of  the  grant 
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under  the  deed  of  1852.  In  constrnction  of  this  deed,  I  assume 
for  present  purposes  that  by  its  terms  was  conveyed  not  alone  the 
pier,  but  the  land  covered  by  the  pier  in  fee.  It  did  not,  by  its 
terms  and  conditions,  however,  destroy  the  force  and  effect  of  the 
covenants  which  were  contained  in  the  deeds  of  1850.  Those  cove- 
nants ran  with  the  land  and  were  not  wiped  out  and  destroyed  by 
the  deed  of  1852. 

In  KnicJcerhocTcer  Ice  Co.  v.  Forty-second  St.^  etc.^  B,  R.  Co,  (48  N. 
T.  Super.  Ct.  489)  Mr.  Justice  Fbbbdman  construed  the  grant  which 
the  plaintiff  obtained  by  the  deed  of  1852  in  connection  with  the 
prior  grants,  and  summed  up  his  views  in  these  words :  ^^  The  plain- 
tiff owns  the  old  pier,  and  whatever  fee  the  city  had  to  the  land 
upon  which  it  stands  and  to  the  strip  of  four  feet  between  the  south- 
erly side  of  said  pier  and  the  southerly  line  of  Forty-third  street,  as 
laid  out  on  the  map,  with  a  right  of  way  over  the  water  to  the  south 
of  the  last-mentioned  line  for  a  reasonable  distance,  and  it  also  has 
a  lease  of  the  land  under  water  on  which  the  new  pier  stands. 
These  rights  are  subject,  however,  1.  To  Lindsley's  covenants  in 
the  deeds  of  1850,  to  build,  uphold  and  keep  in  good  repair  the  south 
half  of  Forty-third  street  and  the  whole  of  Twelfth  and  Thirteenth 
avenues  (so  far  as  described  in  the  deed)  as  public  streets  or  avenues 
and  highways  forever  hereafter ;  2.  To  the  city's  right  to  convert 
the  new  pier  into  a  public  street ;  3.  To  the  city's  right  of  wharf- 
age accruing  from  the  westerly  end  of  the  southerly  half  of  Forty- 
third  street ;  and,  4.  To  the  right  of  the  defendant.  The  Forty-second 
street  and  Grand  Street  Ferry  R.  R.  Co.,  as  grantees  of  Lindsley, 
to  all  wharfage  accruing  from  the  bulkhead  extending,  when  con- 
structed pursuant  to  requirement  by  the  city,  along  the  exterior  line 
of  the  block  from  the  southerly  line  of  Forty-third  street  to  the 
northerly  line  of  Forty-second  street,  and  necessarily  cutting  off  all 
access  by  water  to  the  southerly  side  of  plaintiff's  pier.  Of  course, 
the  filling  in  of  Twelfth  and  Thirteenth  Avenues  under  the  direction 
of  the  city  implies  the  right  to  fill  in  the  intermediate  space."  We 
are  of  opinion  that  the  learned  judge  correctly  defined  the  respec- 
tive rights  of  these  parties,  so  far  as  he  assumed  to  determine  the 
same.  It  is  clear  from  this  view  that  the  covenants  in  the  deed  of 
1850,  requiring  the  streets  appearing  upon  the  map  to  be  kept  and 
maintained  as  public  streets  for  the  use  of  the  public,  survived  the 
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deed  of  1852,  and  remained  covenants  rnnning  with  the  land  there- 
after. It  fnrther  appears  that  such  grant  was  made  subject  to  the 
direction  of  the  city  to  keep  and  maintain  the  pier,  and  the  citv 
reserved  the  right  to  compel  the  performance  of  snch  condition.  It 
also,  by  virtue  of  the  covenants  contained  in  the  deeds  of  1850,  had 
the  reserved  right  to  compel  the  building  of  sufficient  bulkheads  and 
wharves  which  fell  within  the  line  of  the  grants. 

It  seems  evident,  therefore,  that  under  the  construction  of  these 
deeds,  assuming  that  the  city  conveyed  the  fee,  it  was  snbject  to  the 
covenants  which  ran  with  the  land  under  which  the  streets  were  to 
be  opened,  constructed,  kept  and  maintained,  and  bulkheads  were 
required  to  be  constructed  as  the  city  might  direct,  and  thus  the 
right  of  the  public  in  and  to  this  property,  and  of  the  city  to  enforce 
the  covenants,  was  not  destroyed  by  the  deed  of  1852,  but  continued 
to  exist  in  full  force  and  vigor,  and  the  plaintifE  held  the  property 
subject  to  compliance  with  these  conditions.  If  the  deed  should  be 
otherwise  construed,  and  its  legal  purport  held  to  convey  title  in  fee 
simple  absolute,  relieved  from  the  covenants  contained  in  the  deeds 
of  1850,  a  sufficient  answer  to  such  contention  is  that  it  is  void  as 
against  the  rights  of  the  public,  who  are  entitled  to  have  kept  and 
maintained  as  public  streets  that  portion  of  the  property  which  was 
dedicated  to  the  public  use.  The  city  holds  its  title  impressed  with 
such  public  use,  and  could  not  convey  title  in  contravention  of  the 
trust  in  the  absence  of  legislative  authority  so  to  do.  {Brooklyn 
Park  Commissioners  v.  Armstrong^  45  N.  Y.  234 ;  St,  Vincent 
Orphan  Asylum  v.  City  of  Troy,  76  id.  108 ;  ^^ane  v.  iT.  Z.  EL 
R.  R,  Co,,  125  id.  164.)  Wharves  and  piers  which  are  continuations 
of  public  streets  are  held  by  the  city  upon  the  same  tenure  and 
impressed  with  the  same  trust.  It  has  no  distinct  proprietary  rights 
separable  from  such  trust.  {Meriwether  v.  Garrett,  102  U.  S.  472.) 
It  follows,  therefore,  that  if  the  deed  of  1852  was  intended  to  operate 
in  legal  effect  as  fully  and  completely  as  the  appellant  contends,  it 
would  be  void  as  against  the  rights  of  the  public  in  and  to  these  streets^ 
bulkheads,  piers  and  wharves.  Nor  could  the  plaintiff  acquire  any 
title  to  this  property  by  adverse  possession.  {Burhank  v.  Fay,  65  N. 
T.  57 ;  Driggs  v.  Phillips,  103  id.  77.)  There  are  no  facts  in  the 
present  case  out  of  which  the  question  of  adverse  possession  can  arise. 
The  plaintiff  entered  into  possession  by  itself  and  its  predecessors  in 
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title,  under  qualified  grants  and  subject  to  express  covenants.  It 
holds  thereunder,  and  its  rights  and  title  are  to  be  measured  thereby. 
Having  entered  under  such  qualified  right,  it  is  estopped  from  now 
-asserting  any  other  claim.  {Dxiryee  v.  Mayor^  96  N.  T.  477; 
St.  Vincent  Orphan  Asylum  v.  City  of  Troy^  supra,)  It  clearly 
Appears  from  the  present  record  that  the  plaintiff  abandoned  the 
use  of  the  pier  which  now  no  longer  exists,  and  the  city  by  aflSrrna- 
tive  action  has  insisted  upon  performance  of  the  covenants  contained 
in  the  deeds.  These  directions  the  plaintiff  had  failed  to  comply 
with,  and  the  city,  for  the  protection  of  its  inhabitants,  has  been 
compelled  to  fence  up  and  protect  the  place  formerly  occupied  by 
the  pier.  It  acted  within  its  clear  legal  right  in  so  doing.  We  are 
not  concerned  at  the  present  time  with  the  question  as  to  the  plain- 
tiff's exact  legal  rights  in  the  premises,  and  do  not  determine  what 
it  is  entitled  to,  if  anything.  It  is  clear  that  as  the  city  has  assumed 
by  affirmative  act  upon  its  part  to  take  possession  of  tliis  property 
for  a  public  use,  the  plaintiff  can  recover  in  an  action  at  law  the 
value  of  any  rights,  either  of  property  or  otherwise,  for  the  city's 
invasion.  {WiUiams  v.  Mayor^  105  N.  T.  419;  Kingaland  v. 
Mayo7*y  110  id.  569.)  The  action  in  thd  last  case  was  in  equity 
for  an  injunction  to  restrain  the  city  from  appropriating  similar 
property,  and  by  consent  the  action  was  tried  as  one  to  recover 
compensation  for  the  value  of  plaintiff's  rights.  And  in  Langdon 
-v.  Mayor  {supra)  there  was  a  valid  grant  of  the  fee,  but  the  action 
was  for  the  recovery  of  damages  at  law  arising  out  of  interference 
with  the  plaintiff's  property  rights.  In  the  present  case  the  plain- 
tiff will  evidently  suffer  no  irreparable  damage  by  refusing  an 
injunction.  There  are  no  rights  now  existing  which  cannot  be 
measured  in  money  damages  and  enforced  in  an  action  at  law,  and 
fluch  condition  existed  when  the  action  was  brought.  The  plaintiff 
should,  therefore,  be  remitted  to  such  remedy. 

It  follows  that  the  judgment  appealed  from  was  correct  and 
should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Pattbbson,  Ingbaham  and  Laughlin,  JJ., 
<5oncurred. 

Judgment  affirmed,  with  costs. 


Digitized  byCjOOQlC 


542    PEOPLE  EX  rel.  CON'D  SUBWAY  CO  v.  MONROE. 
First  Defabtmhnt,  July  Tebm,  1903.  [Vol.  85. 

The  People  of  the  State  of  New  York  ex  rel.  Consolidated 
Telegraph  and  Electrical  Subway  Company,  Appellant,  v, 
Robert  Grier  Monroe,  as  Commissioner  of  Water  Supply,  Gas^ 
and  Electricity  of  the  City  of  New  York,  and  Jacob  A.  Cantob, 
President  of  the  Borough  of  Manhattan,  City  of  New  York, 
Respondents. 

The  cammisaioner  cf  water  iupptp,  gas  and  electricity  of  the  dty  cf  New  York  i$ 
the  suceesear  of  t/ie  board  of  eommiseioners  of  eleetrieal  attbtoays — he  has  power  to 
iuperviee  the  construction  of  subways  by  inspectors  and  to  require  the  subway  com- 
pany to  pay  their  salaries  —  the  president  of  the  borough  has  power  to  see  that  ike 
trenches  are  guarded  and  refilled. 

The  commissioner  of  water  supply,  gas  and  electricity  of  the  city  of  New  York 
is.  by  virtue  of  subdivision  5  of  section  469  of  the  revised  Greater  New  York 
charter  (Laws  of  1901,  chap.  466),  the  successor  of  the  board  of  commissioDers- 
of  electrical  subways  within  the  meaning  of  the  contract  executed  April  7, 
1887,  between  such  board  and  the  Consolidated  Telegraph  and  Electrical  Sub- 
way Company. 

Under  the  contract,  and  section  528  of  the  revised  Greater  New  York  charter, 
the  commissioner  of  water  supply,  gas  and  electricity  has  power  to  supervise, 
through  competent  inspectors,  the  location  and  construction  of  subways  laid 
pursuant  to  the  contract  and  may,  as  a  condition  of  granting  a  permit  for  the 
construction  of  such  subways,  require  the  subway  company  to  pay  the  salaries 
of  such  inspectors. 

Semble,  that,  under  section  891  of  the  revised  charter,  it  is  the  duty  of  the  presi- 
dent of  the  borough,  and  not  the  duty  of  the  commissioner  of  water  supply, 
gas  and  electricity,  to  see  that  the  trenches  excavated  in  the  construction  of 
the  subway  are  properly  guarded  and  are  properly  refilled  and  that  the  pave^ 
ments  are  properly  relaid. 

Patterson  and  Hatch,  JJ.,  dissented. 

Appeal  by  the  relator,  Consolidated  Telegraph  and  Electrical 
Subway  Company,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  25th  day  of  May,  1903,  denying- 
the  relator's  motion  for  a  peremptory  writ  of  mandamus  directing^ 
the  defendants  to  issue  to  said  relator  unconditional  permits  to  open 
streets  in  the  borough  of  Manhattan  for  the  purpose  of  confitniet- 
ing  ducts  for  electrical  conductors. 

Henry  J.  JSemmens,  for  the  appellant. 

James  Byme^  for  the  respondents. 
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Laughun,  J. : 

The  relator  is  a  subway  company  incorporated  in  the  year  1885 
pursuant  to  the  provisions  of  chapter  634,  Laws  of  1884,  as  amended 
by  chapter  499  of  the  Laws  of  1885  (further  amended  by  chapter 
503,  Laws  of  1886),  authorized  by  law  to  build,  maintain  and  operate 
subways  or  ducts  for  the  reception  for  hire  of  high  tension  elec- 
trical conductors  for  the  electric  light  companies  doing  business  in 
the  borough  of  Manhattan,  under  a  contract  made  on  the  7th  day 
of  April,  1887,  with  the  board  of  commissioners  of  electrical  sub- 
ways appointed  pursuant  to  the  provisions  of  chapter  499  of  the 
Laws  of  1885,  as  amended  by  chapter  503  of  the  Laws  of  1886. 
This  contract  was  ratified  by  section  6  of  chapter  716  of  the  Laws 
of  1887.  The  contract  provides,  among  other  things,  that  the  relator 
"  shall  not  open  any  street  surface  without  first  obtaining  a  permit 
therefor  from  the  Commissioner  of  Public  Works,  or  other  officer 
or  department  of  said  city  vested  by  law  with  the  control  of  the 
surface  of  the  street  to  be  opened,  and  giving  to  him  or  it  such  an 
agreement  as  he  or  it  may  approve  and  require  for  the  proper 
restoration  of  the  pavement  of  said  street  and  the  surface  thereof, 
and  for  keeping  the  same  in  repair  for  one  year  after  the  same  has 
been  so  replaced  or  restored." 

The  contract  further  provides  that  the  relator  shall  reimburse  the 
commissioners  or  their  successors  "for  all  reasonable  expenses 
incurred  by  them  in  superintending  and  inspecting  the  construe^ 
tion  "  of  all  subways  constructed  thereunder.  It  is  the  duty  of  the 
relator,  under  the  contract,  to  construct  additional  subways  as  may  be 
required  for  the  proper  accommodation  of  all  companies  and  cor- 
porations applying  for  the  use  thereof  and  authorized  to  operate 
electrical  conductors  in  any  street,  avenue  or  highway  of  the  city. 
The  relator  is  about  to  construct  8  miles  of  additional  subway  and 
40,860  feet  of  ducts,  involving  203  separate  openings  of  the  streets, 
by  virtue  of  the  right  conferred  and  duty  imposed  under  the 
contract. 

The  commissioner  of  water  supply,  gas  and  electricity  claims  to 
be  the  successor  of  the  original  board  of  commissioners  and  he 
refuses  to  grant  a  permit  for  opening  the  streets  and  constructing 
subways  therein  unless  the  relator  consents  to  the  appointment  of 
such  inspectors  as  he  deems  necessary  upon  the  work,  the  inspectors 
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to  be  paid  by  the  relator  at  the  rate  of  $100  per  month.  The  con- 
tract defines  the  term  '^  successors  "  of  the  commissioners  as  therein 
used  as  follows : 

''  The  successors  of  the  parties  of  the  first  part  shall  be  construed 
to  include  those  who  may  succeed  them  as  Commissioners  under  the 
provisions  of  existing  laws  or  under  the  provisions  of  any  law  here- 
after passed  by  the  Legislature  of  the  State  of  New  York,  or  any 
ofiicer  or  officers  of  the  City  of  New  York  who  shall  succeed  to 
the  powers  and  duties  of  the  parties  of  the  first  part  or  any  part  of 
such  powers  and  duties  under  the  provisions  of  any  law  now  exist- 
ing or  hereafter  enacted  by  the  said  Legislature,  or  any  other  persons 
or  officers  hereafter  appointed  or  selected  pursuant  to  any  law  to 
succeed  to  the  powers  and  duties  or  any  part  thereof  of  said  parties 
of  the  first  part." 

The  original  act  (Laws  of  1885,  chap.  499,  §  4)  provided  that  the 
work  must  be  done  pursuant  to  the  rules  and  regulations  prescribed 
by  the  local  authorities  having  control  of  the  streets.  By  section  1 
of  chapter  716  of  the  Laws  of  1887  the  title  of  the  board  was 
changed  to  the  "  Board  of  Electrical  Control,"  and  the  powers  of 
the  original  board  were  vested  in  it.  Section  4  of  this  act  of  1887 
required  a  permit  in  writing  from  the  board  or  its  predecessor  for 
opening  the  streets  for  such  construction  and  provided  that  the 
board  "  may  establish  and  from  time  to  time  may  alter,  add  to  or 
amend  all  proper  and  necessary  rules,  regulations  and  provisions  for 
the  manner  of  use  and  management  of  the  electrical  conductors  and 
of  the  conduits  or  subways  therefor  constructed  or  contemplated 
under  the  provisions  of  this  act  or  of  any  act  herein  mentioned." 
Section  5  of  this  amendatory  act  provided  that  the  authority  of  the 
board  of  electrical  control  should  vest  in  the  commissioners  of  the 
sinking  fund  from  and  after  November  1,  1890.  By  several  stat- 
utes, however,  the  authority  of  the  board  of  electrical  control 
remained  vested  in  said  board  until  the  Greater  New  York  charter 
took  effect,  but  a  permit  for  opening  the  streets  had  also  to  be 
obtained  from  the  department  of  public  works.  (See  Laws  of  1890, 
chap.  650 ;  Laws  of  1891,  chap.  383 ;  Laws  of  1892,  chap.  263 ;  Laws 
of  1893,  chap.  396 ;  Laws  of  1894,  chap.  207 ;  Laws  of  1897,  chap. 
710.)  By  subdivision  2  of  section  573  of  the  Greater  New  York 
charter  (Laws  of  1897,  chap.  378)  the  commissioner  of  the  depart- 
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nient  of  public  buildings,  lighting  and  supplies  was  given  "  cogni- 
sance and  control  of "  the  making  and  execution  of  contracts  for 
lighting  streets  and  of  inspecting  and  testing  gas  and  electricity, 
^as  meters,  electric  meters,  electric  wires  and  of  the  use  and 
transmission  of  gas,  electricity,  pneumatic  power  and  steam  for 
aU  purposes  "  in,  upon,  across,  over  and  under  all  streets, 
roads,  avenues,  parks,  public  places  and  public  buildings ;  of  the 
•construction  of  electric  mains,  conduits,  conductors  and  sub- 
ways in  any  such  streets,  roads,  avenues,  parks  and  public  places, 
«iid  the  granting  of  the  permission  to  open  streets,  when  approved 
by  the  department  of  highways,  and  to  open  the  same  for  the 
purpose  of  carrying  on  therein  the  business  of  transmitting,  con- 
•ducting,  using  and  selling  electricity,  steam,  or  for  the  service  of 
pneumatic  tubes  ; "  and  section  686  required  the  board  of  electrical 
-control  to  turn  over  and  deliver  to  the  commissioner  of  public 
buildings,  lighting  and  supplies  *^  all  maps,  plans,  models,  books  and 
papers  relating  to  the  construction  and  location  of  electrical  con- 
<luctors,  conduits  or  subways  filed  with  or  communicated  to  said 
^commissioner,  and  all  ofiicial  records  and  papers  of  every  kind  in 
their  possession."  Section  588,  so  far  as  material,  provided  that 
"**  all  powers  and  duties  conferred  or  imposed  upon  the  corporation 
heretofore  known  as  the  mayor,  aldermen  and  commonalty  of  the 
•city  of  New  York,  or  upon  any  of  the  officers,  or  any  board 
thereof,  or  upon  the  board  of  electrical  control  in  and  for  the  city 
of  New  York,"  so  far  as  the  same  related,  among  other  things,  to 
the  matters  specified  in  subdivision  2  of  section  573,  should  be 
^*  conferred  and  imposed  upon  the  city  of  New  York  as  constituted 
by  this  act  and  as  a  matter  of  administration  *  *  *  devolved 
upon  the  commissioner  of  public  buildings,  lighting  and  supplies,  to 
be  by  him  exercised,  performed  and  executed,  according  to  the  pro- 
visions, directions  and  limitations  of  this  act."  Section  524  of  this  act 
gave  the  commissioner  of  highways,  who  was  created  the  head  of  the 
department  of  highways,  among  other  things,  ^^  cognizance  and  con- 
trol "  of  regulating,  grading,  repairing,  paving,  repaving  and  otherwise 
improving  the  surface  of  public  roads  and  walks,  and  of  issuing  per- 
mits to  builders  and  others  for  using  the  surface  of  the  streets ;  and 
section  525  prohibited  the  opening  of  any  street  by  the  removal  of 
App.  Div.— Vol.  LXXXV.        36 
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the  pavement  for  any  purpose  whatever,  except  on  the  permit  of 
the  department  of  highways,  and  provided  that  if  the  pavement  was 
not  properly  restored  the  commissioner  of  highways  might  give 
notice  requiring  its  restoration  by  the  person  liable  therefor,  and  m 
default  he  might  do  the  work  at  the  expense  of  the  person  whose  duty 
it  was  to  restore  the  pavement.  This  section  further  expressly  pro- 
vided that  the  commissioner  was  not  prohibited  from  demanding  a 
deposit  of  money  or  security,  as  in  his  judgment  might  be  neces- 
sary, to  pay  the  cost  of  properly  relaying  the  pavement  so  removed, 
together  with  the  expenses  of  inspection  thereof,  as  a  condition  of 
issuing  such  permit.  By  subdivision  5  of  section  469  of  the  revised 
charter  (Laws  of  1901,  chap.  466)  the  commissioner  of  water  sup- 
ply, gas  and  electricity  is  given  ^^  cognizance  and  control,"  among 
other  things,  of  all  matters  over  which  the  commissioner  of  the 
department  of  public  buildings,  lighting  and  supplies  had  been  given 
cognizance  and  control  under  subdivision  2  of  section  573  of  the 
Greater  New  York  charter,  already  quoted,  and  in  substantially  tbe 
same  language.  Section  531  of  the  same  act  required  the  former 
commissioner  of  public  buildings,  lighting  and  supplies  to  turn  over 
and  deliver  to  the  commissioner  of  water  supply,  gas  and  electricity, 
on  the  1st  day  of  January,  1902,  "  all  maps,  plans,  models,  books 
and  papers,  and  all  official  records  and  papers  of  every  kind  in  Lis 
possession  relating  to  the  construction  and  location  of  electrical  con- 
ductors, conduits  or  subways  filed  with  or  communicated  to  said 
commissioner."  Section  528  of  the  same  act  provides  as  follows: 
"  It  shall  be  unlawful,  after  the  passage  of  this  act,  for  any  per- 
son  or  corporation  to  take  up  the  pavement  of  any  of  the  streets, 
avenues,  highways  or  other  public  places  of  said  city,  or  to  excavate 
for  the  purpose  of  laying  underground  any  electrical  conductors,  of 
constructing  subways,  or  of  erecting  poles,  unless  permission  in  writ- 
ing therefor  shall  have  been  first  obtained  from  the  said  commissioner 
of  water  supply,  gas  and  electricity  with  the  written  approval  of  the 
president  of  the  borough  within  which  it  is  desired  to  lay  such  con- 
duits, erect  such  poles,  or  to  construct  such  subways.  No  electrical 
conductors  shall  be  strung,  laid  or  maintained  above  or  below  the 
surface  of  any  street,  avenue,  highway  or  other  public  place,  in  any 
part  of  said  city  without  permission  in  writing  from  said  commis- 
sioner therefor.    And  the  said  commissioner  shall  determine  whether 
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any  extension  of  the  existing  electrical  conductors  of  any  person  or 
corporation  in  said  city  shall  be  by  means  of  overhead  or  under- 
groand  conductors.  The  board  of  aldermen  may  establish,  and 
may  from  time  to  time  enact  general  ordinances  regulating  the  con- 
struction, maintenance,  use  and  management  of  the  electrical  con- 
ductors, poles  and  fixtures  above  ground,  and  the  conduits  and  sub- 
ways therefor  constructed  under  ground." 

Section  883  thereof  conferred  upon  the  president  of  the  borough, 
among  other  things,  ^^  cognizance  and  control "  of  those  matters  over 
which  the  commissioner  of  highways  was  given  cognizance  and 
control  under  section  524  of  the  Greater  New  York  charter ;  and 
section  391  forbids  the  opening  of  streets  by  the  removal  of  the  pave- 
ment for  any  purpose  whatever  until  a  permit  therefor  is  obtained 
from  the  president  of  the  borough,  who  is  given  the  same  power 
and  authority  in  that  matter  and  in  substantially  the  same  language 
as  that  conferred  upon  the  department  of  highways  and  commissioner 
of  highways  under  section  525  of  the  Greater  New  York  charter. 

It  appears  that  the  president  of  the  borough,  acting  under  the 
authority  conferred  upon  him  to  which  reference  has  been  made, 
has  appointed  inspectors  and  it  is  claimed  on  the  part  of  the  appel- 
lant that  the  commissioner  of  water  supply,  gas  and  electricity  has  no 
authority  to  appoint  inspectors  at  the  expense  of  the  relator.  The 
authority  of  the  president  of  the  borough  to  appoint  inspectors  is 
not  directly  presented  by  this  appeal  which  relates  only  to  the  power 
of  the  commissioner.  We  are  of  opinion  that  the  commissioner  is 
the  successor  of  the  board  which  made  the  contract  with  the  relator, 
as  such  successor  is  therein  defined,  and  that  it  is  the  duty  of  the 
relator  to  bear  all  reasonable  expense  of  inspection.  We  are  further 
of  opinion  that  under  the  provisions  of  the  present  charter,  which 
give  the  commissioner  cognizance  and  control  of  this  and  other 
specified  underground  work  and  require  his  permit  in  writing 
therefor,  he  is  authorized  to  impose  as  a  condition  of  granting 
the  permit  that  the  relator  should  bear  all  reasonable  expense 
of  inspection  so  far  as  the  commissioner's  jurisdiction  extends. 
Without  definitely  deciding  the  question  which,  as  has  been 
stated,  is  not  presented,  it  would  seem  that  the  president  of  the 
borough  is  responsible  for  the  condition  of  the  surface  of  the 
streets  and  it  is  his  duty  to  maintain  the  same  in  a  safe  condition 
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for  public  travel.  It  is  his  duty,  therefore,  and  not  the  dntj  of 
the  commissioner,  to  see  that  excavations  are  properly  guarded 
and  that  the  trenches  are  properly  refilled  and  that  the  pave- 
ment is  properly  relaid.  The  plans  for  subway  construction  are 
required  to  be  approved  by  the  commissioner  and  upon  him,  there- 
fore, devolves  the  duty  of  seeing  that  the  subways  for  electrical 
conduits  are  properly  constructed  for  the  safety  of  the  public  and 
of  other  improvements,  so  far  as  the  same  may  be  affected  by  the  use 
of  the  subways  for  transmitting  electricity,  and  to  insure  convenient 
access  to  other  underground  improvements  and  enable  the  constrnc- 
tion  of  the  necessary  subsurface  works  or  improvements.  To  this 
end,  we  think,  he  not  only  has  the  right,  but  it  is  his  duty,  through 
competent  inspectors,  to  exercise  this  supervision  over  the  locarion 
and  construction  of  the  subways.  It  was  clearly  competent  for  hira 
to  provide  that  his  permit  should  be  null  and  void  if  the  plans  with 
reference  to  the  location  and  manner  of  construction  of  the  subways 
should  not  be  followed.  He  has  implied  authority,  therefore,  to 
impose  as  a  condition  of  granting  the  permit  that  the  relator  should 
bear  the  reasonable  and  necessary  expense  of  such  ins]>ection.  The 
only  remaining  question  is  whether  the  conditions  imposed  by  him 
are  reasonable.  It  does  not  appear  that  the  city  has  provided  funds 
which  may  be  used  in  the  first  instance  to  defray  this  expense. 
With  work  of  this  magnitude  it  seems  reasonable  that  inspectors 
should  be  appointed  upon  monthly  compensation.  It  is  not  con- 
tended, and  we  cannot  infer,  that  a  salary  of  $100  a  month  is  exces- 
sive compensation  for  such  services. 

In  these  circumstances  the  commissioner  cannot  be  compelled  by 
mandamus  to  grant  an  unconditional  permit ;  and  we  think  the  rela- 
tor should  have  accepted  the  permit  tendered,  and  then,  if  there 
should  be  any  abuse  of  the  reserved  right  to  appoint  inspectors  at 
the  expense  of  the  relator,  the  relator  could  present  the  question  by 
refusing  to  pay  the  inspectors  whose  services  were  claimed  to  have 
been  unnecessary. 

It  follows  that  the  order  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Ingbaham,  J.,  concurred ;  Patterson  and 
Hatch,  JJ.,  dissented. 

Order  aflSrmed,  with  costs. 
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Fanny  McComb  Hbrzog,  Respondent,  v.  Title  Guabanteb  and 
Tbust  Company  of  New  York  City  and  Others,  as  Executors  of 
and  Trustees  under  the  Last  Will  and  Testament  of  James  Jen- 
nings McCoMB,  Deceased,  and  Jennings  Scott  MoComb,  Individu- 
ally, Appellants,  Impleaded  with  Edwabd  Rayne  Hebzoo, 
Respondent,  and  Others,  Defendants. 

Will  leaving  a  reiidttary  estate  in  trust  far  the  lives  of  the  testatofs  ttoo  youngest 
children—  a  codicil  giving  to  one  of  t?ie  beneficiaries,  not  one  of  the  two  youngest 
children,  in  case  of  her  marriage,  an  annuity  for  her  Itfe  with  a  gift  over  to  her 
issue  of  a  stated  sum  —  t/te  power  of  alitnation  is  not  illegally  suspended. 

The  15th  clause  of  the  wiU  of  James  Jennings  McComb  was  as  follows: 

'*A)1  the  rest,  residue  and  remainder  of  my  estate  of  what  kind  soever, 
whether  real  or  personal,  and  wheresoever  situated,  I  give,  devise  and  bequeath 
to  my  executors  and  trustees  and  to  their  successors  in  trust  to  hold,  invest, 
maintain  and  manage  during  the  lives  of  those  two  of  my  children  who,  sur- 
viving me,  shall  be  the  youngest  of  my  children  at  the  time  of  my  death,  and 
for  such  time  thereafter  if  any  as  may  be  permissible  by  and  under  the  laws  of 
the  State  of  New  York  upon  the  trusts  and  for  the  purposes  stated  below,  to 
wit:    »    *    * 

"  Srd.  From  the  income  of  said  residuary  estate  not  otherwise  disposed  of, 
to  pay  the  sum  of  six  thousand  dollars  per  annum,  in  semi-annual  or  quarterly 
installments,  to  each  one  of  my  four  children  to  wit,  Mary  Alice,  Fanny  Rayne, 
Lillie  and  Jennings  Scott,  and  to  apply  the  remainder  of  said  income  during 
the  continuance  of  this  trust  to  the  payment  and  satisfaction  of  all  liens  or 
mortgages  upon  the  aforesaid  Central  Park  Apartment  Buildings  until  all  said 
liens  and  mortgages  shall  have  been  paid  off  and  satisfied  and  then  to  divide 
the  said  remaining  income  equally  among  and  pay  the  same  in  equal  parts  to 
my  four  children  above  mentioned,  paying  to  the  issue  or  devisee  of  any  child 
dying  before  the  termination  of  said  trust,  the  parent's  share  and  distributing 
equally  among  the  surviving  children  the  share  of  any  who  may  have  died 
without  issue,  and  intestate. 

"^h.  Upon  the  termination  of  ^d  trust,  to  pay  and  satisfy  any  liens 
or  mortgages  upon  said  Central  Park  Apartment  Buildings  then  remaining 
unpaid  and  thereupon  to  pay,  transfer  and  convey  said  residuary  estate  in 
equal  parts,  share  and  share  alike,  to  my  said  children  above  named,  or  to  their 
respective  heirs,  legatees,  devisees,  next  of  kin,  executors,  administrators  or 
assigns." 
The  9th  clause  of  a  codicil  to  the  will  provided  as  follows:  "  It  is  my  will,  and  I 
hereby  direct,  that  in  case  my  daughter  Fanny  shall  marry  Mr.  Louis  Herzog, 
the  provision  which  she  shall  enjoy  from  my  estate  shall  be  as  follows:  An 
annuity  of  Fifteen  (|15,000)  thousand  dollars  per  year  shall  be  paid  to  her  so 
long  as  she  shall  live,  free  and  clear  from  any  enjoyment  or  interference  there- 
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with  on  the  part  of  her  husband.  Upon  her  death  the  sum  of  Three  hundred 
(1800,000)  thousand  dollars  shall  be  divided  between  her  children  who  may  sur> 
vive  her  and  the  issue  of  any  child  of  hers  who  may  have  preyiously  died, 
such  issue  to  take  the  parent's  share.  The  principal  so  to  be  divided  upon  her 
death  shall  be  Three  hundred  ($800,000)  thousand  dollars. " 

The  testator  was  survived  by  his  four  children.  His  daughter  Fanny,  who  wu 
not  one  of  the  testator's  two  youngest  children,  married  the  said  Louis  Herzog 
subsequent  to  the  death  of  the  testator  and  had  a  child  by  him  who  is  still 
living. 

ffM,  that  the  9th  clause  of  the  codicil  was  not  invalid  on  the  ground  that  it 
operated  to  suspend  the  absolute  ownership  of,  or  the  power  to  alienate,  a  por- 
tion of  the  testator's  residuary  estate  beyond  the  lawful  period  of  two  lives  in 
being; 

That  it  was  the  intention  of  the  testator,  by  the  9ih  clause  of  the  codicil,  to 
modify  the  8d  and  4th  subdivisions  of  the  15th  clause  of  the  will  by  providing 
that,  in  the  event  that  his  daughter  Fanny  should  marry  the  said  Louis  Her- 
zog, she  should  receive,  instead  of  a  share  in  the  income  of  the  residuaiy 
estate  during  the  continuance  of  the  trust  and  in  the  principal  thereof  at  the  ter- 
mination of  the  trust,  an  annuity  of  |16,000  per  annum  during  her  lifetime 
and  that,  upon  her  death,  her  issue  should  receive  $300,000; 

That,  if  the  trust  should  terminate  before  Fanny's  death,  it  would  be  the  duty 
of  the  trustee  to  reserve  from  the  distribution  a  sum  sufficient  to  provide  for 
the  payment  f  the  annuity  to  her  and  to  leave  a  principal  sum  of  $800,000  to 
her  issue; 

That  it  was  also  the  testator's  intention  that  Fanny's  share  of  the  principal  and 
income  of  the  residuary  estate,  with  the  exception  of  the  annuity  of  $15,000 
and  the  fund  of  $800,000,  which  was  directed  to  be  paid  to  her  issue  at  ber 
death,  should  pass  to  the  testator's  other  children  in  equal  shares; 

That  the  absolute  ownership  of,  and  the  power  to  alienate,  the  $300,000  fund  were 
only  suspended  during  a  single  lifetime,  namely,  that  of  Fanny. 

Appeal  by  the  defendants,  Title  Guarantee  and  Trust  Company 
of  New  York  City  and  others,  as  executors,  etc.,  of  James  Jennings 
McComb,  deceased,  and  by  Jennings  Scott  McComb,  individually, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  tlie  office  of  the  clerk  of  the  county  of  New  York  on  the 
15th  day  of  May,  1903,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  construing  a  portion  of 
the  will  of  James  Jennings  McComb,  deceased. 

George  A.  Strong y  for  the  executors  and  trustees,  appellants. 

John  Noimom,^  for  the  appellants  Jennings  Scott  McComb  and 
others. 
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Hobert  Z.  HarrisoTiy  for  the  plaintiff,  respondent 

Edwa/rd  M\  Sc%tddery  guardian  ad  litem,  for  the  respondent 
Edward  Rajne  Herzog. 

Lauohlin,  J. : 

This  is  an  action  for  the  constrnction  of  the  last  will  and  testa- 
ment of  James  Jennings  McOomb  who  died  on  the  31st  day  of 
March,  1901.  By  the  judgment  from  which  the  appeal  is  taken  it 
is  adjudged  and  decreed  that  the  9th  clause  or  article  of  the  3d 
codicil  to  the  will  construed  in  connection  with  the  trust  created  by 
the  15th  clause  or  article  of  the  w:ill  is  illegal,  inoperative  and  void. 
The  correctness  of  this  decision  is  the  question  now  presented.  As 
appears  by  the  decision  this  conclusion  was  reached  upon  the  theory 
that  the  provisions  of  that  part  of  the  codicil  in  question  construed 
in  connection  with  the  trust  created  by  the  15th  clause  or  article  of 
the  will  constitute  a  trust  which  suspends  the  absolute  power  of 
alienation  of  real  property  and  the  absolute  ownership  of  personal 
property  for  a  longer  period  than  during  the  continuance  of  two 
lives  in  being  at  the  creation  of  the  estate.  By  the  first  fourteen 
clauses  or  articles  of  the  will  the  testator  made  numerous  specific 
legacies  and  devises  of  both  personalty  and  real  property.  Some  of 
the  legacies  were  payable  out  of  the  gross  income  of  the  residuary 
estate  and  were  annuities  for  life,  and  it  was  expressly  provided  in 
the  will  that  in  case  the  residuary  estate  should  be  divided,  as 
directed  in  the  15th  clause  or  article,  before  the  termination  of  the 
annuities,  the  trustees  should  set  aside  and  separately  invest  and 
hold  a  fund  sufficient  to  provide  an  income  to  pay  the  same  and  at 
the  termination  of  the  annuity  should  distribute  everything  thus  set 
aside  in  the  manner  provided  in  the  will  for  distributing  the 
residuary  estate.  Other  life  annuities  were  given  in  the  clauses  of 
the  codicil  preceding  the  9th  which  might  continue  beyond  the 
period  of  distribution.  He  also,  in  the  will  as  originally  executed, 
gave  the  use  of  his  homestead  at  Dobbs  Ferry  to  his  wife  and  chil- 
dren during  the  life  of  his  wife  and  thereafter  during  the  life  of  the 
one  of  his  children  surviving  him  who  should  be  the  youngest  at 
the  time  of  his  death,  and  directed  that  the  trustees  should  pay  the 
taxes,  assessments  and  insurance  thereon  from  the  residuary  estate 
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and  provided  that  the  remainder  should  become  part  of  the  residu- 
ary estate  or  be  disposed  of  as  directed  in  respect  .to  the  residuary 
estate.  He  also  provided  that  the  executors  and  trustees  should 
pay  to  his  wife  or  children  who  should  occupy  the  homestead,  as 
long  as  they  were  given  the  use  thereof,  a  sum  not  exceeding 
$30,000  per  annum  for  their  costs  and  expenses  of  living  therein, 
and  further  provided  that  in  the  event  that  the  residuary  estate 
should  become  distributable  before  the  termination  of  such  trust, 
the  executors  and  trustees  should  set  apart  and  separately  invest  a 
sum  sufficient  to  yield  an  annual  income  equal  to  the  annual 
expenses  incurred  during  the  preceding  year  for  such  cost  and 
expense  of  living  in  said  homestead,  and  at  the  termination  of  the 
trust  to  distribute  the  fund  as  provided  for  the  distribution  of  his 
residuary  estate.  The  15th  clause  or  article  of  the  will,  so  far  as 
material,  is  as  follows : 

"  All  the  rest,  residue  and  remainder  of  my  estate  of  what  kind 
soever,  whether  real  or  personal,  and  wheresoever  situated,  I  give, 
devise  and  bequeath  to  my  executors  and  trustees  and  to  their  suc- 
cessors in  trust  to  hold,  invest,  maintain  and  manage  during  the  lives 
of  those  two  of  my  children  who,  surviving  me,  shall  be  the  young-- 
est  of  my  children  at  the  time  of  my  death,  and  for  such  time  there- 
after if  any  as  may  be  permissible  by  and  under  the  laws  of  the 
State  of  New  York  upon  the  trusts  and  for  the  purposes  stated 
below,  to  wit : 

"  1«^.  To  raise  and  set  aside  such  sums  as  may  be  required  and 
may  not  otherwise  have  been  provided  to  secure  and  meet  the  pay- 
ments directed  in  the  preceding  clauses  of  this  my  will  and  to  make 
such  payments  in  accordance  with  the  terms  of  said  will. 

^''ind.  To  set  aside  and  separately  invest  a  sum  sufficient  ta 
insure  an  annual  income  of  twelve  thousand  dollars  and  to  pay  such 
income  in  monthly,  semi-annual  or  quarterly  installments  as  she  may 
request  to  my  wife  Mary  Esther  McComb  during  her  life,  and  upon 
her  death  to  dispose  of  said  sum  as  is  hereinafter  directed  in  respect 
to  the  principal  of  my  residuary  estate. 

"3r<i.  From  the  income  of  said  residuary  estate  not  otherwise 
disposed  of,  to  pay  the  sum  of  six  thousand  dollars  per  annum,  in 
semi-annual  or  quarterly  installments,  to  each  one  of  my  four  chU- 
dren,  to  wit,  Mary  Alice,  Fanny  Rayne,  Lillie  and  Jennings  Scott, 
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and  to  apply  the  remainder  of  said  income  during  the  continuance 
of  this  trust  to  the  payment  and  satisfaction  of  all  liens  or  mort- 
gages upon  the  aforesaid  Central  Park  Apartment  Buildings  until 
all  said  liens  and  mortgages  shall  have  been  paid  off  and  satisfied 
and  then  to  divide  the  said  remaining  income  equally  among  and 
pay  the  same  in  equal  parts  to  my  four  children  above  mentioned, 
paying  to  the  issue  or  devisee  of  any  child  dying  before  the  termi- 
nation of  said  trust,  the  parent's  share  and  distributing  equally 
among  the  surviving  children  the  share  of  any  who  may  have  died 
without  issue,  and  intestate. 

"  4tth.  Upon  the  termination  of  said  trust,  to  pay  and  satisfy  any 
liens  or  mortgages  upon  said  Central  Park  Apartment  Buildings 
then  remaining  unpaid  and  thereupon  to  pay,  transfer  and  convey 
said  residuary  estate  in  equal  parts,  share  and  share  alike,  to  my  said 
children  above  named,  or  to  their  respective  heirs,  legatees,  devisees, 
next  of  kin,  executors,  administrators  or  assigns." 

This  article  or  clause  further  provided  that  should  the  trusts 
therein  created  terminate  while  any  one  of  his  children  was  less  than 
forty  years  of  age,  the  executors  and  trustees  should,  if  the  laws  of 
the  State  permitted  them  to  do  so,  defer  the  payment  of  one-half  the 
principal  share  of  each  child  under  such  age  until  the  beneficiary 
attained  the  age  of  forty  years.  The  testator's  four  children  sur- 
vived him.  The  9th  clause  or  article  of  the  3d  codicil  to  the  will 
was  as  follows : 

"  It  is  my  will,  and  I  hereby  direct,  that  in  case  my  daughter 
Fanny  shall  marry  Mr.  Louis  Herzog,  the  provision  which  she  shall 
enjoy  from  my  estate  shall  be  as  follows :  An  annuity  of  Fifteen 
($15,000)  thousand  dollars  per  year  shall  be  paid  to  her  so  long  as 
she  shall  live,  free  and  clear  from  any  enjoyment  or  interference 
therewith  on  the  part  of  her  husband.  Upon  her  death  the  sum  of 
Three  hundred  ($300,000)  thousand  dollars  shall  be  divided  between 
her  children  who  may  survive  her  and  the  issue  of  any  child  of  hers 
who  may  have  previously  died,  such  issue  to  take  the  parent's  sliare. 
The  principal  so  to  be  divided  upon  her  death  shall  be  Three  hundred 
($300,000)  thousand  dollars." 

The  testator's  daughter  Fanny,  who  was  not  one  of  the  two 
youngest  children  of  the  testator,  married  Louis  Herzog.  mentioned 
in  this  clause  of  the  codicil,  on  the  thirty-first  day  of  December,  after 
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the  death  of  the  testator,  and  a  son  has  been  born  to  them,  who  is 
still  living. 

The  theory  upon  which  it  is  contended  that  this  provision  of  the 
codicil  constitutes  an  unlawful  suspension  of  the  power  of  alienation 
and  ownership  is  that  in  the  event  that  Fanny  married  Herzog,  which 
has  transpired,  the  trust  provided  for  in  the  15th  clause  was  con- 
tinued until  her  death,  even  though  that  might  not  occur  during  the 
lives  of  the  testator's  two  youngest  children,  who  survived  him.  If 
this  were  the  effect  of  the  codicil,  the  disposition  therein  made  would 
undoubtedly  be  repugnant  to  the  statutes  (Laws  of  1896,  chap.  547, 
§  32 ;  Laws  of  1897,  chap.  417,  §  2)  and  void ;  but  we  are  of 
opinion  that  such  is  not  the  proper  construction  of  the  will  and  codi- 
cil. It  was  manifestly  the  intention  of  the  testator  to  modify  the 
3d  and  4;th  subdivisions  of  the  15th  clause  or  article  in  the  event 
that  Fanny  should  marry  Herzog  by  providing  that  she  should  then 
receive  $15,000  per  annum  as  a  life  annuity,  instead  of  a  share  in 
the  income  of  the  residuary  estate  during  the  continuance  of  the 
trust  and  in  the  principal  thereof  at  the  termination  of  the  trust, 
and  that  upon  her  death  her  issue  should  receive  $300,000.  It  is 
significant  that  the  testator  in  the  9th  clause  of  the  3d  codicil, 
after  expressly  providing  that  upon  the  death  of  Fanny  $300,000 
should  be  divided  between  her  issue,  further  expressly  states  :  "  The 
principal  so  to  be  divided  upon  her  death  shall  be  Three  hundred 
($300,000)  thousand  dollars."  This  clearly  indicates  that  it  was  his 
intention  that  should  there  be  a  distribution  of  his  residuary  estate  as 
provided  in  the  15th  clause  or  article  of  the  will,  the  principal  sum  of 
$300,000  should  be  held  and  reserved  —  as  he  had  provided  as  has 
been  seen  in  the  case  of  other  annuities  continuing  beyond  the  time 
fixed  for  distribution  of  the  residuary  fund  —  for  Fanny's  issue  and 
doubtless  to  provide  her  annuity  which  would  be  five  per  cent  upon 
that  amount,  although  her  income  was  payable  absolutely  and  not 
limited  to  the  income  of  the  residuary  estate ;  and  it  is  undoubt- 
edly the  duty  of  the  trustees  to  reserve  from  the  difltribution,  should 
distribution  take  place  before  Fanny's  death,  a  sum  sufficient  to  pro- 
vide for  the  payment  of  her  annuity  and  to  leave  a  principal  sum 
of  $300,000  for  her  issue.  The  ownership  of  or  power  of  aliena- 
tion over  this  principal  sum  is  suspended  only  during  Fanny's  life, 
and  it,  therefore,  became  a  valid  devise  to  her  issue,  or  the  children 
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of  her  issue.  The  other  provisions  of  the  15th  clause  or  article  of 
the  will  with  reference  to  the  division  of  the  income  and  distribution 
of  the  residue  of  the  trust  estate  readily  accommodate  themselves  to 
this  construction.  Upon  the  marriage  of  Fanny  the  testator's  three 
other  children  would  each  receive  from  the  income  of  the  residuary 
estate  annually,  in  the  first  instance,  the  sum  of  $6,000  under  the  3d 
subdivision  of  the  16th  clause  or  article,  and  they  would  receive,  in 
equal  shares,  the  surplus  of  such  income  which  would  have  been 
received  by  the  four  children,  had  she  not  married  Herzog.  It 
appears  from  the  15th  clause  or  article  that  the  testator  understood 
that  he  could  not  suspend  the  absolute  power  of  alienation  or  own- 
ership of  any  of  his  property  for  a  period  longer  than  the  duration 
of  two  lives  in  being  at  tlie  creation  of  the  estate,  and  this  is  fur- 
ther shown  in  substantially  the  same  manner  by  several  other  pro- 
visions of  the  will.  It  is  not  reasonable,  therefore,  to  infer  that  by 
the  9th  clause  of  the  3d  codicil  he  intended  to  make  a  disposition  of 
his  property  which  would  be  in  violation  of  the  statutes  in  that 
regard.  The  provisions  of  the  will  and  codicil  are  susceptible  of 
the  construction  which  we  have  indicated  and,  under  the  well- 
known  rule  which  favors  a  construction  that  will  render  the  testa- 
mentary provisions  valid  rather  than  one  which  will  render  them 
invalid,  that  construction  should  be  given. 

We  have  not  overlooked  the  contention  of  counsel  for  the 
respondents  that  the  substitutionary  provision  for  Fanny  in  the  event 
of  her  marrying  Herzog  is  invalid  because  it  leaves  undisposed  of 
the  fourth  of  the  income  and  residuary  estate  originally  given  to 
her  by  the  will,  but  we  construe  the  codicil  as  a  modification  of  the 
15th  clause  or  article  of  the  will  and  a  gift  over  of  this  share  to  the 
other  children,  and,  therefore,  it  is  unnecessary  to  consider  the  doc- 
trine upon  which  this  claim  is  based. 

The  judgment  should,  therefore,  be  modified  by  striking  out  the 
provision  adjudging  that  the  9th  clause  of  the  3d  codicil  of  the 
will  is  invalid  and  directing  the  trustees  to  pay  the  plaintifi  a  share 
of  the  income  of  the  residuary  estate  as  provided  in  the  3d  subdi- 
vision of  the  15th  clause  or  article  during  the  continuance  of  the 
trust  and  to  her  or  to  her  heirs,  legatees,  devisees,  executors, 
administrators  or  assigns  one  equal  fourth  part  of  the  residuary 
estate,  and  by  decreeing  in  place  and  stead  thereof  that  the  said 
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9th  claase  or  article  of  the  3d  codicil  of  the  will  is  valid  and 
directing  the  trustees  to  pay  to  the  plaintiff  the  annuity  for  hfe 
therein  provided  and  upon  her  death  to  pay,  transfer  and  convey  to 
her  issue,  or  the  issue  of  her  children,  the  principal  sum  of  $300,000. 
as  therein  provided,  with  costs  to  all  parties  appearing  separately 
and  an  allowance  to  the  guardian  ad  litem  payable  out  of  the 
residuary  estate. 

Van  Brunt,  P.  J.,  Patterson  and  Hatch,  JJ.,  concurred; 
Ingrahak,  J.,  concurred  in  result. 

Judgment  modified  as  directed  in  opinion,  with  costs  to  all  parcies 
appearing,  and  an  allowance  to  the  guardian  dd  litem  payable  out 
of  the  residuary  estate. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Chacncet 
W.  Walker,  Appellant. 

Grand  larceny  —  inducing  one  to  become  the  agent  of  a  corporation  and  todepoeit 
money  with  it  aa  tecurityfor  hie  good  conditct,  with  the  purpose  of  appropriating 
such  money — the  rule  that  a  writing  cannot  he  varied  by  parol  ie  not  applicable  to 
criminal  cases. 

A  person  who  obtains  possession  of  personal  property  by  trick,  fraudulent  device 
or  artifice,  with  the  intention  of  appropriating  it  to  his  own  use  or  that  of 
another,  is  guilty  of  larceny  at  common  law. 

The  rule  that  parol  evidence  is  not  admissible  to  vary  or  contradict  the  terms  of 
a  written  instrument  has  no  application  in  a  criminal  case. 

Upon  the  trial  of  an  indictment  for  grand  larceny  the  prosecution  gave  testimony 
tending  to  show  that  the  complainant  met  the  defendant  through  a  newspaper 
advertisement,  and  that  the  defendant  informed  the  complainant  that  he  repre- 
sented an  Illinois  corporation  which  desired  to  employ  a  general  agent  for  a 
particular  locality  in  which  it  had  not  been  represented;  that  if  the  complainant 
would  accept  the  position  he  would  receive  a  certain  salary  and  commission 
and  would  be  required  to  furnish  a  bond  for  ^,500  to  secure  the  faithful  per- 
formance of  his  duties;  that  the  complainant  offered  to  furnish  the  bond,  but 
that  the  defendant  refused  to  accept  it,  saying  that  the  corporation  had  adopted 
the  system  of  having  its  agents  purchase  stock  of  the  corporation  and  of  deposit- 
ing the  purchase  money  in  a  trust  fund,  to  be  returned  when  the  agents  severed 
their  connection  with  the  corporation;  that,  as  a  result  of  several  interviews  with 
the  defendant,  the  complainant  agreed  to  accept  the  position  and  made  a  deposit 
of  a  check  for  $100,  which,  at  the  defendant's  direction,  was  sent  direct  to  the 
corporation  at  Chicago;  that  it  was  subsequently  agreed  between  the  def end- 
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ant  and  the  complainant  that  the  complainant  should  purchase  |1,000  instead  of 
$2,(K)0  worth  of  stock;  that  the  complainant  thereupon  gave  a  check  for  $900, 
payable  to  the  order  of  the  corporation,  and  that  the  contract  of  employment 
was  then  signed  and  the  certificates  of  stock  delivered;  that  the  defendant 
immediately  had  the  check  certified  and  forwarded  the  same  to  the  corporation, 
which  collected  the  same. 

Shortly  after  the  delivery  of  the  check,  the  defendant  disappeared  and  did  not 
return  to  the  State  of  New  York  until  he  was,  by  artifice,  induced  to  do  so, 
when  he  was  placed  under  arrest. 

Soon  after  the  complainant  opened  his  office  and  held  himself  out  as  being  the 
exclusive  agent  of  the  corporation  in  the  locality  in  question,  he  ascertained 
that  there  were  several  others  who  held  similar  appointments  in  that  locality. 
He  then  endeavored  to  secure  from  the  corporation  the  money  he  had  paid,  but 
his  efforts  were  futile  and  the  corporation  subsequently  went  into  the  hands  of 
a  receiver. 

Evidence  was  also  given  to  the  effect  that  when  the  defendant  was  arrested,  he 
admitted  that  the  complainant  had  been  robbed  and  stated  that  he  would  return 
the  money  to  him. 

HM,  that  the  evidence  was  sufi^cient  to  authorize  a  finding  that  the  defendant 
had  fraudulently  obtained  the  money  represented  by  the  $900  check  with  the 
intention  of  appropriating  the  money  to  his  own  use  or  that  of  the  corporation 
which  he  represented,  and  that  he  was,  therefore,  guilty  of  larceny  as  defined 
by  section  628  of  the  Penal  Code. 

Ikgraham,  J.,  dissented. 

Appeal  by  the  defendant,  Chauncey  W.  Walker,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
city  and  county  of  New  York,  entered  on  the  10th  day  of  Decem- 
ber,  1902,  convicting  him  of  grand  larceny  in  the  first  degree,  and 
also  from  an  order  denying  his  motion  for  a  new  trial  and  in  arrest 
of  judgment. 

Charles  E,  Le  BarhieVy  for  the  appellant. 

Robert  C.  Taylor^  for  the  respondent. 

McLaughlin,  J. : 

The  defendant  was  convicted  of  the  crime  of  grand  larceny  in 
the  first  degree  and  sentenced  to  State  prison  for  an  indeterminate 
term  of  not  less  than  two  nor  more  than  three  years,  and  he  has 
appealed  from  the  judgment  and  orders  denying  motions  in  arrest 
of  judgment  and  for  a  new  trial. 

It  18  urged  that  the  judgment  and  orders  should  be  reversed, 
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principally  upon  the  ground  that  the  verdict  of  the  jury  was  not 
warranted  by  the  evidence.     After  a  carefnl  examination  of  the 
record  I  am  satisfied  that  at  the  close  of  the  trial  the  evidence  was 
not  only  sufScient  to  require  the  submission  of  the  defendant's  guilt 
to  the  jury,  but  that  it  sustained  their  verdict.     The  indictment  con- 
tained three  counts,  each  of  which  charged  in  substance,  though  in 
a  different  way,  that  the  defendant,  on  the  29th  day  of  June,  1901, 
stole  from  one  Cavanaugh,  the  complaining  witness,  $900.    The 
testimony  offered  by  the  People  at  the  trial,  to  sustain  the  charge 
set  out  in  the  indictment,  was  substantially  as  follows  :  That  some- 
time prior  to  the  29th  of  June,  1901,  Cavanaugh,  through  an  adver- 
tisement which  appeared  in  the  New  York  Ileraldj  met  the  defend- 
ant, who  then  informed  him  that  he  represented  the  Policy  Holders' 
National  Union  of  Chicago,  an  Illinois  corporation  whose  business  was 
to  investigate  insurance  policies  to  determine  whether  they  were  cor- 
rect in  form  and  issued  by  responsible  companies ;  that  such  corpo- 
ration would  like  to  engage  a  general  agent  for  the  States  of  New 
York,  New  Jersey  and  Connecticut ;  that  it  was  "  virgin  territory,'' 
no  business  having  been  done  by  it  therein ;  that  if  Cavanaugh 
would  accept  the  position  he  should  have  the  sole  agency  of  such 
States  and  receive  a  salary  of  $150  per  month,  after  deducting  cer- 
tain expenses,  and  in  addition  thereto  twenty  per  cent  commission 
on  all  the  business  which  he  did ;  that  he  would  be  required  to  fur- 
nish a  bond  for  $2,500  to  guarantee  the  faithful  performance  of  his 
duties ;  that  defendant,  on  being  informed  that  such  bond  would  be 
furnished,  said  that  was  not  what  they  wanted  ;  that  the  corpora- 
tion had  adopted  the  system  "  laid  down  by  Mr.  Lipton  and  Mr. 
Andrew  Carnegie  and  some  of  the  large  concerns  throughont  the 
world,"  which  was  that  an  agent  should  purchase  stock  of  the  cor- 
poration and  the  money  paid  on  such  purchases  would  be  put  in  a 
trust  fund,  and  when  they  severed  their  connections  the  money 
would  be  returned ;  that  is,  the  corporation  would  redeem  the  stock; 
that  Cavanaugh  said  he  would  take  the  matter  under  consideration 
and  defendant  then  informed  him  that  he  had  better  connect  him- 
self with  the  corporation  at  once  or  he  would  lose  the  chance  inas- 
much as  there  were  several  others  who  wanted  the  position;  that 
Cavanaugh  subsequently  visited  Chicago  and  had  a  talk  with  the 
president  of  the  corporation  and  also  with  the  defendant's  brother, 
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who  was  the  secretary  and  treasurer ;  that  thereafter  he  received  a 
communication  from  the  defendant  and  other  interviews  took  place, 
as  the  resalt  of  which  Cavanaugh  agreed  to  accept  the  position  and 
made  a  deposit  of  a  check  for  $100  which,  at  the  defendant's  sug- 
gestion, was  sent  direct  to  the  corporation  at  Chicago  ;  that  a  few 
days  later  the  defendant  wrote  Cavanaugh  asking  for  an  interview 
and  saying  that  he  had  the  ^^  contract,  certificates  and  supplies,"  in 
response  to  which  Cavanaugh,  on  the  twenty-ninth,  met  the  defend- 
ant and  told  him  that  it  was  impossible  to  raise  $2,500 ;  that  the 
best  he  could  do  was  to  take  $1,000  worth,  and  defendant  replied  : 
"Well,  *  *  *  our  company  won't  object  to  that,"  but  "we 
would  like  the  money  in  cash,"  and  on  being  informed  by  Cava- 
naugh that  he  could  not  give  the  cash,  but  would  give  a  check, 
answered:  "Well,  *  *  *  let  me  have  the  check;"  that  a 
check  for  $900  was  thereapon  given,  payable  to  the  order  of  the 
corporation,  the  contract  was  then  signed  and  the  certificates  of 
stock  delivered ;  that  the  defendant  immediately  had  this  check 
certified  and  forwarded  it  to  the  corporation,  by  whom  the  same 
was  collected,  and  it  is  the  money  obtained  by  means  of  this  check 
that  the  defendant  is  charged  with  stealing. 

After  this  check  was  delivered,  the  defendant  in  connection  with 
Cavanaugh  engaged  an  office  into  which  was  put  furniture  of  small 
value  and  then  the  defendant  disappeared,  promising  to  return  in  a 
few  days  to  instruct  Cavanaugh  how  to  conduct  the  business.  He 
did  not  return,  nor  so  far  as  appears  was  he  again  in  the  State  until 
he  was,  by  artifice,  induced  to  come,  when  he  was  placed  under 
arrest. 

Scarcely  had  Cavanaugh  opened  his  office  and  held  himself  out  as 
having  the  exclusive  agency  of  the  States  of  New  York,  New  Jer- 
sey and  Connecticut,  when  he  ascertained  that  there  were  several 
others  who  held  similar  appointments  in  those  States,  whereupon  he 
severed  his  connection  with  the  corporation  and  endeavored  to  have 
the  money  he  paid  returned,  but  all  of  his  efforts  in  this  direction 
were  futile,  and  the  corporation  itself  shortly  thereafter  ceased  to  do 
business  and  a  receiver  was  appointed. 

Testimony  was  also  offered  to  the  effect  that  when  the  defendant 
was  arrested  he  admitted  that  the  complaining  witness  had  been 
lobbed  and  said  to  the  officer  who  had  him  in  charge :  "  I  am  pre- 
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f  pared    *    *    *    in  thirty  minutes  to  give  him  back  his  money ; 

that  is  all  he  wants." 

If  the  testimony  of  the  People's  witnesses  was  true,  I  do  not  see 
how  it  can  be  seriously  questioned  but  what  the  defendant  was  guilty 
of  the  crime  for  which  he  was  indicted.     Cavanaugh  had  been 

I  deprived  of  his  property  by  the  fraudulent  scheme  or  device  of  the 

defendant  and  the  jury  had  the  right  to  find  that  this  had  been  done 
by  the  defendant  for  the  purpose  of  appropriating  such  property  to 
his  own  use  or  that  of  the  corporation  which  he  represented.  Lar- 
ceny, as  defined  by  section  528  of  the  Penal  Code,  embraces  every  act 
which  was  larceny  at  common  law,  besides  other  offenses  which  were 
formerly  indictable  as  false  pretenses  or  embezzlement.  The  offense 
of  larceny  at  common  law  is  established  by  proof  on  the  part  of  the 
prosecution,  showing  that  the  defendant  obtained  possession  of  tlie 
property  by  some  trick,  fraudulent  device  or  artifice  with  the  inten- 
tion of  appropriating  it  to  his  own  use  or  that  of  another.  {People 
V.  MilleVy  169  N.  Y.  339.)  It  is  true  the  defendant  denied,  and  ho 
was  corroborated  in  some  respects  by  other  witnesses,  that  he  made 
any  false  representations  to  Cavanaugh  ;  that  the  money  represented 
by  the  checks  would  be  held  in  trust ;  that  on  Cavanaugh's  sever- 
ing his  connection  with  the  corporation  the  money  would  be  returned 
to  him,  or  that  he  was  to  liave  the  exclusive  agency  of  the  States 
named.  He  also  denied  that  he  ever  received  any  of  the  money  or 
tliat  he  made  the  statement  attributed  to  him  at  the  time  of  his 
arrest.  But  the  jury  were  not  bound  to  believe  him  or  his  wit- 
nesses, and  that  they  did  not  is  evidenced  by  their  verdict.  There 
being  suflScient  evidence  to  sustain  it,  and  we  being  satisfied  of  the 
defendant's  guilt,  it  ought  not  to  be  disturbed.  {People  v.  MiUefy 
supra  ;  People  v.  Hackett^  82  App.  Div.  86.) 

It  is  also  urged  that  the  court  erred  in  admitting  testimony  as  to 
what  took  place  between  the  defendant  and  Cavanaugh  prior  to  the 
time  the  contract  between  Cavanaugh  and  the  corporation  was 
signed,  and  in  tliis  connection  our  attention  is  called  to  the  rule  tliat 
parol  evidence  is  not  admissible  to  vary  or  contradict  the  terms  of  a 
written  instrument,  but  this  rule  has  no  application  in  a  criminal 
case.  {People  v.  Barrmger^  76  Hun,  330.)  In  the  case  just  cited 
the  recorder  excluded  testimony  upon  the  ground  that  the  same  was 
inadmissible  under  this  rule,  but  on  appeal  the  judgment  was 
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reversed,  Van  Betint,  P.  J.,  saying :  "  It  is  clear  that  in  the  case  of . 
A  criminal  prosecation  the  rnle  applied  by  the  learned  recorder  can- 
not prevail.  The  question  is  as  to  the  felonious  intent  of  this 
defendant ;  and  she  cannot  be  precluded  from  showing  that  such 
felonious  intent  did  not  exist  simply  by  the  production  of  a  paper 
wherein  she  has  written  or  signed  something  inconsistent  with  her 
claim  of  the  non-existence  of  the  felonious  intent.  She  is  not 
estopped  by  any  such  writing.  The  jury  have  a  right  to  consider 
the  writing  in  determining  the  question  as  to  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  the  testimony,  but  there  is 
no  ground  in  a  case  of  that  description  for  the  application  of  the 
rule  that  parol  evidence  cannot  be  offered  to  rebut  the  claim  of 
felonious  intent." 

Nor  do  I  find  any  error  in  the  charge.  A  fair  construction  of  it 
as  a  whole  does  not  justify  the  criticism  made  upon  it  by  the  appel- 
lant's attorney.  When  the  court  said  that  the  testimony  offered  by 
the  People  goes  to  show  that  certain  representations  were  made  to 
the  complaining  witness  that  were  untrue,  it  was  equivalent  to  say- 
ing that  such  testimony  tended  to  show  and  must  have  been  so 
understood  by  the  jury.  No  exception  was  taken  to  it,  and  I  am 
fiatisfied  that  the  defendant's  rights  were  not  prejudiced  by  it.  He 
had  a  fair  trial,  the  jury  found  him  guilty,  and  the  evidence  sustains 
their  finding. 

The  judgment  of  conviction  and  the  orders  denying  the  motions 
for  a  new  trial  and  in  arrest  of  judgment  must  be  affirmed. 

Van  Bbctnt,  P.  J.,  O'Brien  and  Hatch,  JJ..  concurred ;  Inora- 
-HAM,  J.,  dissented. 

Inqraham,  J.  (dissenting) : 

As  I  view  the  evidence  in  this  case,  as  a  whole,  I  do  not  think  it 
was  sufficient  to  justify  a  conviction.  The  defendant,  as  the  agent 
of  a  corporation,  induced  Cavanaugh,  the  complainant,  to  purchase 
Btock  in  the  corporation  and  to  pay  therefor  the  sum  of  $1,000,  the 
corporation  to  appoint  the  defendant  its  agent.  The  complainant 
purchased  that  stock,  paid  the  $1,000  to  the  corporation,  and  the 
conviction  of  the  defendant  is  based  upon  that  transaction.  It  is 
proven,  without  contradiction,  that  the  defendant  failed  to  profit  in 
App.  Div.— Vol.  LXXXV.        36 
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any  way  by  the  transaction ;  that  a  portion  of  the  money  paid  to 
the  defendant  was  paid  directly  to  the  corporation,  and  that  the  bal- 
ance was  paid  by  a  check,  which  waa  sent  to  the  corporation  and 
collected  by  it.  A  contract  creating  the  defendant  an  agent  of  the 
company  was  executed,  and  the  complainant  received  the  etock 
that  he  had  parchased.  1  do  not  think  that  this  is  sufficient  to  sus- 
tain a  finding  that  the  defendant  ^^  with  the  intent  to  deprive  or 
defraud  the  true  owner  of  his  property,  or  of  the  use  and  benefit 
thereof,  or  to  appropriate  the  same  to  the  use  of  the  taker,  or  of 
any  other  person  *  *  *  by  color  or  aid  of  fraudulent  or  false 
representation  or  pretense,"  took  from  the  possession  of  the  com- 
plainant any  money  or  personal  property.     (Penal  Code,  §  528.) 

Judgment  and  orders  affirmed. 


Tompkins  McIlvaine,  as  Sole  Surviving  Partner  of  the  Copartner- 
ship of  TowNSEND  &  MoIlvainb,  PlaiutiflE,  v.  Gsorge  Steinson, 
Bespondent,  Impleaded  with  The  Board  of  Education  of  the 
City  of  New  York  and  Others,  Appellants,  Impleaded  with 
Others,  Defendants. 

Service  of  a  case  on  appeal — when  unneeeuary  —  when  necessary,  U  mtui  be  made 
on  all  the  parties  to  the  appeal. 

An  appeUant  who  desires  to  present  upon  the  appeal  only  questions  arising  upon 
the  judgment  roll,  need  not  serve  a  case  upon  appeal,  but  if  he  desires  to  pre- 
sent any  additional  questions,  he  must  serve  such  a  case  upon  all  the  parties  to 
the  appeal  under  penalty  of  being  declared  in  default  and  to  have  waived  his 
right  thereto. 

Appeal  by  the  defendants,  The  Board  of  Education  of  the  City 
of  Now  York  and  others,  from  an  order  of  the  Supreme  Court,  made 
at  the  New  York  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  21st  day  of  May,  1903, 
denying  the  said  defendants'  motion  for  an  order  declaring  that  as 
to  them  the  defendant  Steinson  had  waived  bis  right  to  appeal 

Terence  Farley y  for  the  appellants. 
George  Steinson^  respondent,  in  person. 
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Hatch,  J. : 

The  action  herein  was  instituted  by  plaintiff  as  surviving  member 
of  the  firm  of  Townsend  &  Mcllvaine,  attorneys  at  law,  to  fore- 
close a  lien  on  certain  moneys  in  the  hands  of  the  comptroller,  which 
were  the  proceeds  of  a  certain  judgment  which  the  defendant  Stein- 
son  had  recovered  against  the  board  of  education.  By  a  judgment 
duly  entered  herein  a  lien  was  established  thereon  in  favor  of  the 
plaintiff  and  one  Hart,  another  attorney,  and  from  such  judgment 
the  defendant  has  duly  appealed.  Pursuant  to  an  order,  the  board 
of  education  paid  over  the  amount  of  the  judgment  against  it  to  the 
comptroller.  By  order  of  the  court  the  comptroller  was  directed  to 
pay  to  the  chamberlain  the  amount  of  the  attorney's  lien,  to  be  held 
by  him  to  await  the  further  action  of  the  court,  and  to  pay  the 
remainder  of  the  moneys  to  the  defendant  Steinson.  This  order 
was  complied  with  by  the  comptroller,  and  the  amount  which 
Steinson  recovered  of  the  defendants  in  his  action  would  now  seem  to 
be  in  the  hands  of  the  court  to  await  the  determination  of  the  con- 
test between  Steinson  and  his  attorneys.  In  that  litigation  the  city 
of  New  York  would  seem  to  be  a  stranger.  It  is  not  made  evident 
how  it  can  have  any  interest  therein,  or  how  any  of  its  rights  can 
be  affected,  or  how  its  presence  is  essential  to  save  any  right  of  the 
defendant  Steinson.  It  is  stated  in  the  aflSdavit  of  the  latter  that 
the  presence  of  the  city  is  needed  to  determine  whether  the  city  of 
New  York  should  pay  interest  on  the  judgment  against  it,  and 
that  such  question  was  reserved  by  the  court,  in  the  order  which  it 
made,  for  determination  upon  the  appeal  taken  in  this  action.  The 
order  in  full  is  not  set  out  in  the  record,  and  it  is  somewhat  difficult 
to  see  how  any  such  question  can  be  involved  on  this  appeal,  as  the 
judgment  entered  by  the  defendant  Steinson  in  his  action  should 
have  disposed  of  such  question,  and  interest  on  the  judgment  would 
attach  at  legal  rates  until  the  same  was  paid. . 

Assuming,  however,  as  we  must,  that  the  defendant  Steinson  has 
the  right  to  appeal  and  to  make  the  city  a  party  thereto,  it  neces- 
sarily follows  that  it  is  entitled  to  have  served  upon  it  the  case  upon 
which  the  defendant  Steinson  relies,  and  to  have  an  opportunity  to 
serve  amendments  thei-eto  (General  Rules  of  Practice,  rule  32), 
and  also  to  have  notice  and  an  opportunity  to  be  heard  upon  the 
settlement  of  the  case.    The  appellant  cannot  make  a  case  and 
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procure  it  to  be  settled  without  notice,  and  then  insist  that  the 
respondent  shall  accept  it.  By  failing  to  serve  the  case  upon  the 
appellant,  The  City  of  New  York,  witliin  the  time  prescribed  bj  the 
rules,  the  latter  was  authorized  to  applv  at  the  Special  Term  for  an 
order  declaring  that  he  must  be  deemed  to  have  waived  his  right 
thereto.  (General  Rules  of  Practice,  rule  33.)  Doubtless  the 
defendant  Steinson  has  the  right  to  have  his  appeal  heard  upon  the 
judgment  roll,  and  such  questions  as  are  permissible  and  arise 
thereon  can  be  determined  without  serving  a  case.  {Brush  v. 
Bloty  11  App.  Div.  626.)  It  is  apparent,  however,  that  tlie 
respondent  upon  this  appeal  desires  to  present  other  questions  than 
such  as  arise  upon  the  judgment  roll.  To  accomplish  this  he  must 
serve  his  case  as  prescribed  by  the  rules. 

It  follows  that  the  motion  should  have  been  granted,  unless  the 
court  saw  fit  to  relieve  the  defendant  Steinson  from  his  default 
The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  granted,  with  ten  dollars  costs,  with 
leave  to  the  defendant  Steinson  upon  payment  of  such  costs  to  apply 
at  Special  Term  to  be  relieved  from  his  default  and  for  permission 
to  serve  a  case  pursuant  to  the  settled  practice. 

Yan  Brunt,  P.  J.,  •  Patterson,  Ingraham  and  Laughlin,  J  J., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs,  with  leave  to  respondent  on 
payment  of  such  costs  to  apply  to  the  court  below  to  open  default. 


Clarence  R.  Conger,  Individually  and  as  Trustee,  and  Others, 
Respondents,  v,  Htman  Ensler,  Appellant,  Impleaded  with 
Others. 

Landlord  and  tenant — rtftual  of  the  tenant  to  allow  an  arbitrator,  appointed  hy  him 
to  value  a  building  to  be  paid  for  by  the  landlord  on  the  termination  of  the  lease, 
to  act — Jiie  liability  while  lie  continues  in  poeeeesion  of  the  premitee  ctfter  ike  end 
of  the  term — different  measure  of  such  liahiUty  before  and  after  swh  r^fkual — 
effect  of  the  lessor^s  rtfustil  to  arbitrate. 

A  lease  for  a  term  of  ten  years  from  May  1,  1887,  to  May  1,  1897,  contained  a 
provision  that,  if  the  lessor  should  not  elect  to  renew  the  lease  at  the  expiration 
of  the  term,  he  should  pay  to  the  lessee  the  value  of  a  dwelling  house  stand- 
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ing  upon  the  demised  premises.  The  lease  provided  that  in  case  the  value  of 
the  dwelling  house  could  not  he  agreed  upon,  each  party  should  choose  an 
arbitrator,  and,  in  the  event  of  the  arbitrators  being  unable  to  agree,  they  were 
authorized  to  choose  an  umpire. 

The  lessor  elected  to  terminate  the  lease  at  the  expiration  of  the  term  and  gave 
notice  of  such  election  to  the  lessee.  On  May  1,  1897,  at  the  expiration  of  the 
lease,  the  negotiations  with  respect  to  the  value  of  the  dwelling  house  were 
pending  and  were  continued  for  some  time  thereafter.  In  July,  1897,  the 
parties  being  unable  to  agree  as  to  the  value  of  the  dwelling  house,  each  of 
them  appointed  an  arbitrator.  November  8, 1897,  when  the  arbitrators  met  for 
the  purpose  of  signing  the  arbitration  agreement  and  entering  upon  the  arbitra- 
tion, the  lessee  unreasonably  and  wrongfully  refused  to  Join  in  the  arbitration. 

Meld^  that  the  failure  of  the  lessee  to  carry  out  the  terms  of  the  covenant  absolved 
the  lessor  from  any  obligation  to  proceed  thereunder; 

That  the  failure  of  the  parties  to  agree  upon  the  value  of  the  building  or  to 
name  arbitrators  did  not  have  the  effect  of  extending  the  term  of  the  lease; 

That  from  the  expiration  of  the  original  term  of  the  lease  until  November  8, 
1897,  when  the  lessee  wrongfully  refused  to  proceed  with  the  arbitration,  the 
lessee  was  liable  for  tlie  value  of  the  use  and  occupation  of  the  premises  at  the 
amount  of  the  rental  reserved  in  th^  lease; 

That,  during  his  subsequent  occupation  of  the  premises,  he  was  liable  for  the 
fair  value  of  the  use  and  occupation  of  the  premises,  including  the  dwelling 
house,  without  regard  to  the  amount  of  rent  fixed  by  the  lease; 

That,  in  adjusting  the  rights  of  the  lessor  and  lessee,  the  lessor  should  be  charged 
with  the  value  of  the  building  as  found  by  the  court,  together  with  interest 
thereon. 

Semble,  that,  if  the  failure  of  the  arbitration  proceedings  was  due  to  the  fault  of 
the  lessor,  the  lessee  would  be  entitled  to  retain  possession  of  the  premises 
until  the  lessor  performed  his  covenant  and  would  be  required  to  pay  for  the 
use  and  occupation  of  the  premises  only  the  rent  reserved  in  the  lease. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  defendant,  Hyman  Ensler,  from  an  interlocntory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  2l8t 
day  of  January,  1903,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  awarding  the  plaintiffs 
possession  of  certain  premises  in  the  city  of  New  York. 

Joseph  Fettretc\  for  the  appellant. 
Albert  F.  Hagar^  for  the  respondents. 

Hatch,  J. : 

On  or  about  the  14th  day  of  September,  1886,  the  plaintiff  for 
himself  and  as  trustee  made  and  executed  a  lease  of  the  premises, 


Digitized  byCjOOQlC 


566  CONGER  v.  ENSLER. 

First  Dkpabtmbnt,  July  Term,  1903.  [Vol.  85. 

the  subject  of  this  action,  to  one  Israel  Block  for  the  term  of  ten 
years  from  the  1st  day  of  May,  1887,  to  the  1st  day  of  May,  1897, 
at  the  yearly  rental  of  $400,  payable  quarterly.  By  subsequent 
mesne  assignments,  the  said  lease  became,  and  at  the  time  of  the 
commencement  of  this  action  was,  the  property  of  the  defendant 
Ensler.  The  lease  contained  a  provision  that  the  plaintiff,  his  heirs, 
successors  or  assigns,  might,  at  their  election,  grant  a  renewal  of 
the  lease  for  a  further  term  of  ten  years  at  such  annual  rent  as 
might  be  mutually  agreed  upon,  or  as  may  be  equal  to  five  per 
centum  on  the  value  of  the  lot  of  ground  demised,  to  be  determined 
by  arbitrators,  or  in  the  alternative,  if  the  lease  was  not  renewed,  to 
pay  to  the  owner  of  the  lease  the  value  of  the  dwelling  house  stand- 
ing upon  the  premises  demised,  or  of  such  other  dwelling  house  of 
like  description  as  might  stand  thereon  in  its  stead  as  might  be 
mutually  agreed  upon  or  be  determined  by  arbitrators.  For  the 
purpose  of  determining  the  value  of  the  lot  or  the  building  the 
lease  provided  that  in  case  the  value  thereof  could  not  be  agreed 
upon,  each  party  should  choose  .a  disinterested  person,  specifying 
his  qualifications,  who  was  to  determine  tlie  value  thereof,  and  in  the 
event  that  the  said  arbitrators,  so  chosen,  were  unable  to  agree,  they 
were  authorized  to  choose  an  umpire  with  like  qualifications,  whose 
decision  therein  would  fix  and  determine  the  value  to  be  paid,  and 
that  in  the  event  of  an  election  not  to  renew  the  lease  the  plaintiff, 
upon  making  payment  or  tender  of  the  value  of  the  building,  was 
entitled  to  enter  into  possession  of  the  premises  demised  and  of  the 
dwelling  house. 

It  appears  from  the  averments  of  the  complaint  that  the  plain- 
tiff elected  to  terminate  the  lease  and  gave  notice  of  such  election 
to  the  defendant.  It  appears  from  the  evidence  that  a  verbal  notice  of 
such  determination  was  given  in  January,  1897,  and  subsequently 
and  on  or  about  the  thirteenth  day  of  April  following,  a  written 
notice  was  served  upon  the  defendant  giving  notice  of  an  election  not 
to  grant  a  further  renewal  of  the  lease,  but  to  pay  the  value  of  the 
dwelling  house,  required  to  be  paid  in  accordance  with  the  terms  of 
the  lease.  It  further  appeared  that  the  parties  had  some  negotiation 
with  respect  to  the  value  of  the  dwelling  house,  but  were  unable  to 
agree  as  to  such  value  and  had  not  so  agreed  at  the  period  of  the 
expiration  of  the  lease,  and  the  negotiations  were  continued  there- 
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After.  In  July,  1897,  the  parties  being  unable  to  agree  as  to  the 
value  to  be  paid  for  the  dwelling  house,  each  appointed  an  arbitra- 
tor pursuant  to  the  provisions  of  the  lease.  These  arbitrators  met  on 
the  8th  day  of  November,  1897,  for  the  purpose  of  signing  the 
agreement  of  arbitration,  taking  the  required  oath  and  proceeding 
to  a  determination  of  the  subject-matter.  At  this  time  the  defend- 
ant, acting  through  his  attorney,  refused  to  permit  the  arbitrator 
selected  by  him  to  sign  the  agreement  of  arbitration,  or  take  the 
oath,  or  proceed  with  the  hearing.  Upon  this  subject  the  court 
found  :  ^^  That  the  failure  to  fix  the  amount  due  by  arbitration  was 
due  to  the  unreasonable  and  wrongful  refusal  of  the  lessee  to  join  in 
the  arbitration."  The  evidence  is  abundantly  sufficient  to  sustain 
this  finding  of  the  court,  and  the  case  is,  therefore,  -to  be  disposed  of 
npon  the  assumption  that  the  defendant,  by  reason  of  his  unreason- 
able and  wrongful  acts,  defeated  the  method  stipulated  in  the  lease 
for  the  determination  of  the  value  of  the  building.  It  was  the  duty 
of  each  party  to  act  in  good  faith  in  fulfillment  of  the  covenant  to 
arbitrate,  and  the  defendant  having  been  guilty  of  the  wrongful  act 
in  refusing  to  carry  out  the  terms  of  the  covenant,  the  plaintiff 
became  absolved  from  proceeding  thereunder,  and  his  right  to  main- 
tain this  action  thereby  accrued.  (  Uh/rig  v.  WiUimnshurgh  City  Fire 
Ins.  Co.^  101  N.  Y.  362.)  The  lease  contemplated  that  the  value  of 
the  building  was  to  be  determined  prior  to  or  coincident  with  the 
expiration  of  the  term.  Acting  thereunder,  the  plaintiff  gave  notice 
that  he  elected  to  terminate  the  lease  at  the  expiration  of  the  term. 
When  this  notice  was  given,  the  defendant  became  bound  to  act 
fairly  in  having  the  value  of  the  building  appraised.  If  the  parties 
could  not  agree  upon  the  value  of  the  building,  then  the  duty  devolved 
upon  each  to  name  an  arbitrator,  pursuant  to  the  provisions  of  the 
lease.  The  failure,  however,  to  agree  upon  the  amount  to  be  paid 
for  the  building,  or  to  name  arbitrators,  did  not  have  the  effect  of 
extending  the  term  of  the  lease.  That  came  to  an  end  following 
the  notice  of  election  to  terminate  on  the  1st  day  of  May,  1897. 
Upon  that  date  the  defendant  became  entitled  to  payment  for  the 
building,  if  the  same  had  been  agreed  upon,  or  awarded  by  arbitra- 
tors, and  the  plaintiff  became  entitled  to  possession  upon  payment, 
or  tender  of  payment,  of  the  sum  so  agreed  upon  or  awarded.  It  is 
evident  that  the  rights  of  the  parties  became  fixed  so  far  as  the  rela* 
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tiou  of  landlord  and  tenant  was  concerned  under  the  lease  on  thelst 
day  of  May,  1897.  Thereafter  the  occupation  of  the  defendant  was 
not  under  the  lease,  but  outside  of  it.  The  failure  to  agree  upon,  or 
to  have  awarded,  the  value  of  the  building  did  not  extend  the 
term  provided  for  in  the  lease,  nor  did  the  plaintiff's  failure  to 
pay,  or  tender  payment,  operate  to  extend  the  term.  If  the 
plaintiff  had  been  at  fault  in  failing  to  proceed  to  a  determina- 
tion of  the  sum  which  he  should  pay  as  the  value  of  the  building, 
the  amount  of  rent  with  which  the  defendant  would  be  chargeable 
by  reason  of  his  holding  over  would  be  the  sum  reserved  in  the 
lease.  He  would  then  be  entitled  to  retain  possession  of  the  prem* 
ises  until  the  plaintiff  performed  the  covenant,  and  would  be  liable 
for  no  more  for  use  and  occupation  than  the  sum  reserved  in 
the  lease.  ( Van  Beuren  v.  Wotherspoon^  164  N.  Y.  368.)  The 
above  case,  however,  recognizes  that  such  rule  has  application  only 
when  the  lessor  is  the  person  who  has  made  default.  Where  the 
defendant  disregards  the  terms  of  the  covenant  and  fails  to  comply 
therewith,  such  rule  does  not  obtain  within  the  reasoning  of  that 
case.  The  holding  over  is  then  the  product  of  the  wrongful  act  of 
the  defendant,  and  he  becomes  liable  for  the  fair  value  of  the  use 
and  occupation.  In  the  present  case  the  value  of  the  building  was 
fixed  by  the  court  at  $6,000.  This,  therefore,  was  the  sum  which 
the  defendant  was  entitled  to  receive  on  the  date  of  the  expiration 
of  the  term.  Upon  payment  of  this  sum,  the  plaintiff  would 
become  entitled  to  immediate  possession.  That  being  denied  to  him 
through  no  fault  of  his,  the  defendant  became  liable  to  pay  for  the 
use  and  occupation,  according  to  the  fair  value  thereof. 

On  the  first  of  May,  when  the  lease  terminated,  the  parties  were 
engaged  in  negotiations  as  to  the  value  of  the  building.  Neither 
party  at  that  time  had  appointed  an  arbitrator,  nor  had  it  been 
insisted  upon  by  the  plaintiff,  beyond  the  notice  of  termination 
which  he  had  given,  that  arbitrators  should  be  appointed.  When 
the  parties  failed  to  agree,  it  is  disclosed  that  each  party,  acting 
under  the  lease,  appointed  an  arbitrator.  Up  to  this  time  it  is  not 
made  to  appear  that  either  party  was  in  default,  or  but  that  each 
was  making  an  honest  attempt  to  agree  upon  the  value  of  the  build- 
ing. The  wrongful  act  of  the  defendant  occurred  on  the  eighth  day 
of  November  following,  when  he  refused  to  permit  his  arbitrator 
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to  be  sworn,  or  to  proceed  with  the  arbitration.  Had  the  parties 
agreed  upon  a  sum  as  the  value  of  the  building  on  the  eighth  day 
of  November,  the  defendant  could  not  then  legally  have  been 
charged  for  use  and  occupation  at  a  greater  sum  than  the  amount  of 
rental  reserved  in  the  lease,  as  it  is  not  made  to  appear  that  he  was 
guilty  of  any  wrongful  act  prior  thereto.  Under  these  circum- 
stances the  court  fixed  the  value  of  the  building  at  $6,000,  but 
denied  the  plaintiff  any  interest  thereon.  We  think  the  denial  of 
interest  was  erroneous.  This  sum  the  plaintiff  was  bound  to  pay 
and  the  defendant  was  entitled  to  receive  it  quite  irrespective  of  his 
wrongful  act.  That  neither  added  to  nor  did  it  take  away  from  his 
right  to  be  paid  the  value  of  the  building  at  the  expiration  of  the 
term ;  consequently,  we  think  he  should  have  been  awarded  interest 
upon  such  value.  The  plaintiff  was  not  entitled  to  the  value  of 
the  use  of  the  building  unless  he  paid  therefor,  and  as  he  has  been 
awarded  full  value  for  the  use  and  occupation  of  the  premises, 
which  included  the  value  of  the  use  of  the  building,  interest  should 
be  allowed  upon  the  sum  awarded  during  the  same  period. 

The  court  also  charged  the  defendant  with  use  and  occupation  at 
the  rate  of  $1,500  per  ^nnum.  So  far  as  use  and  occupation  was 
concerned,  it  is  clear  that  this  sum  was  properly  awarded,  as  the 
defendant  was  in  receipt  of  rents  equaling  that  sum.  The  award, 
however,  of  this  sum  for  use  and  occupation  prior  to  the  8th  day  of 
November,  1897,  cannot  be  supported.  As  we  have  already 
observed,  between  that  date  and  the  date  of  the  termination  of  the 
lease  the  parties  were  engaged  in  negotiations  respecting  the  value. 
Neither  party  had  then  been  guilty  of  any  wrong ;  consequently, 
the  defendant  ought  not  to  be  charged  for  that  period  more  than  the 
rent  reserved  in  the  lease  ;  nor  should  he  receive  interest  upon  the 
award  prior  to  that  date.  The  award  of  interest  upon  the  value  of 
the  building  from  that  date  and  the  charge  for  rent,  based  upon  use 
and  occupation,  exactly  fix  the  respective  rights  of  the  parties  in 
manner  the  same  as  they  would  have  been  adjusted  had  such  con- 
clusion been  reached  on  the  1st  day  of  May,  1897.  The  relations 
were  only  changed  by  the  wrongful  act  of  the  defendant  when  he 
refused  to  proceed  with  the  arbitration. 

The  judgment  should,  therefore,  be  modified  by  deducting  from 
the  value  of  the  use  and  occupation  the  difference  between  the  sum 
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reserved  in  the  lease  and  $1,500,  the  amount  awarded  from  the  ter- 
mination of  the  lease  to  November  8, 1897,  and  bj  awarding  to  the 
defendant  interest  npon  $G,000  from  the  8th  day  of  November, 
1897,  and  as  so  modified  the  judgment  should  be  affirmed,  without 
costs  of  this  appeal  to  either  party. 

O'Bbien,   Inoraham  and  MoLauohlin,  JJ.,  concurred;  Yak 
Brunt,  P.  J.,  dissented. 

Van  Brunt,  P.  J.  (dissenting) : 

I  dissent.     I  think  the  judgment  should  be  affirmed* 

Judgment  modified  as  directed   in  opinion,  and    as  modified 
affirmed,  without  costs. 


In  the  Matter  of  the  Estate  of  Sbabury  Trbdwsll,  Deceased. 

Samuel  Lenox  Tredwell,  Individually  and  as  Trustee,  etc.,  of  Sea- 
BURT  Tredwell,  Deceased,  Appellant ;  Adelaide  L.  Richards 
and  Otliers,  Respondents. 

Rea  adjudicata — principle  of,  hoto  far  applied  in  the'eaee  of  an  order — death  of 
an  executor  pending  his  accounting — where  an  order  is  made  on  the  application 
of  an  administrator  de  bonis  oon  tftat  the  executors  of  the  deceased  executor 
account,  the  original  proceeding  will  not  be  revived. 

During  the  pendency  of  a  proceeding  for  the  settlement  of  an  ezecutor'a  account 
the  executor  died.  An  administrator  de  bonis  non  of  the  testator^s  estate  was 
then  appointed,  and  on  hiB  application,  upon  notice  to  all  the  parties  interested 
in  the  estate,  the  surrogate  made  an  order  directing  the  executors  of  the 
deceased  executor  to  file  a  new  account.  The  question  whether  the  former 
accounting  could  or  should  be  revived  was  not  raised  on  the  heaiing  of  the 
motion. 

Subsequently  the  executors  of  the  deceased  executor  obtained,  upon  notice  to  the 
interested  parties,  an  order  reviving  the  former  accounting. 

Held,  that  the  latter  order  should  be  reversed; 

That  as  the  question  whether  the  former  accounting  should  be  revived  could 
have  been  raised,  litigated  and  determined  upon  the  application  to  require  the 
filing  of  a  new  account,  the  order  directing  the  filing  of  the  new  account,  if 
not  strictly  res  adjudicata,  should  be  treated  as  so  f ar  rtf  acffudieata  that  the 
court  would  not  entertain  the  subsequent  application  to  revive  the  former 
proceeding  for  an  accounting,  instituted  by  the  deceased  executor. 

Bemble,  that,  while  the  doctrine  of  res  adjudicata  does  not  apply  as  strictly  to 
orders  as  to  Judgments,  ordera  which  settle  the  rights  of  the  parties  with 
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respect  to  the  subject  matter,  and  which  decisiyely  state  the  course  of  pro- 
cedure to  be  followed,  are  usually  regarded  as  conclusive,  and  will  be  dis- 
turbed only  upon  new  facts  or  matters  outside  of  the  scope  of  the  issue 
presented  and  litigated  or  which  might  have  been  presented  and  litigated, 
and  where  it  appears  that  some  particular  party  has  been  prejudiced. 

Appeal  by  Samuel  Lenox  Tredwell,  individually  and  as  trustee, 
etc.,  of  Seabury  Tredwell,  deceased,  from  an  order  of  the  Surro- 
gate's Court  of  the  coanty  of  New  York,  entered  in  said  Surro- 
gate's Court  on  the  13th  day  of  April,  1903,  reviving  a  proceeding 
for  an  accounting  by  the  executor  of  said  decedent,  which  proceed- 
ing had  abated. 

Thomas  Ahhott  MoKenneU^  for  the  appellant. 

WUliarn  F.  MoComha^  Jr.^  for  the  respondents. 

Hatch,  J. : 

The  will  of  Seabury  Tredwell  was  admitted  to  probate  in  the 
year  1865  and  letters  testamentary  thereunder  were  duly  issued  to 
Effingham  H.  Nichols.  Several  accounts  were  filed  by  the  execu- 
tor, the  last  of  which  was  filed  June  27,  1895.  Objections  were 
interposed  thereto  and  the  matter  was  referred  to  a  referee  to  hear 
the  proof  and  report  thereon.  Several  hearings  were  had,  briefs 
were  submitted  by  the  opposing  counsel  and  the  case  was  closed,  but 
Mr.  Nichols  died  before  the  referee  made  any  report,  and  for  that 
reason  no  report  has  ever  been  filed.  Nichols  died  testate  on  the 
4th  day  of  November,  1899.  His  will  was  probated  and  letters  testa- 
mentary were  duly  issued  to  the  executors  named  therein.  The 
appellant  herein,  the  son  of  Seabury  Tredwell,  was  appointed 
administrator  de  bonis  non,  with  the  will  annexed,  of  his  father's 
estate  on  December  6, 1900,  and  on  the  23d  day  of  January,  1902, 
commenced  a  proceeding  to  compel  the  executors  of  the  Nichols' 
estate  to  make  an  accounting  of  the  proceedings  of  their  testator,  as 
executor  of  the  will  of  Seabury  Tredwell.  All  parties  in  interest, 
including  the  respondent,  Adelaide  L.  Eichards,  were  duly  cited 
to  appear,  and  on  the  25th  day  of  March,  1902,  an  order  was 
made  by  the  Surrogate's  Court  directing  the  filing  of  the  account 
prayed  for  on  or  before  April  18,  1902.  On  the  16th  day  of 
April,  1902,  two  days  before  the  time  to  file  the  account  by  the 
Nichols  executors  had  expired,  their  attorney  obtained  from  the 
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surrogate  an  ex  parte  order  reviving  the  proceedings  of  the  account- 
ing of  Effingham  H.  Nichols  in  1895.  Upon  the  entry  of  the  ex 
parte  order  of  revivor,  the  Nichols  execntors  moved  to  vacate  the 
order  compelling  them  to  account,  and  thereupon  the  appellant 
moved  to  vacate  the  ex  parte  order  of  revivor.  The  Nichols 
motion  was  denied  by  the  surrogate ;  but,  nevertheless,  the  Nichols, 
executors  continued  to  prosecute  their  order  of  revivor,  and  the 
appellant's  motion  to  vacate  such  order  was  denied  by  an  order, 
dated  July  lirst,  which  sustained  the  same.  On  June  11,  1902,  the 
Nichols  executors  filed  the  account  as  directed,  objections  were 
filed  thereto,  and  the  matter  was  duly  sent  to  a  referee  to  take  the 
proofs.  An  appeal  was  taken  to  this  court  from  the  order  of  July 
first,  sustaining  the  order  of  revivor  and  such  order  was  reversed 
on  the  ground  that  it  should  not  have  been  granted  ex  parte^  but 
that  the  parties  in  interest  should  have  received  due  notice  (77  App. 
Div.  155).  Thereafter  and  on  January  27,  1903,  the  respondent, 
Adelaide  L.  Richards,  filed  a  petition,  praying  that  the  accounting 
proceeding  commenced  by  Effingham  H.  Nichols  in  1895  be  revived 
All  parties  in  interest  were  cited  to  appear,  and  on  the  return  day  of 
tiie  citation  the  appellant  appeared  and  filed  an  answer,  in  which 
he  pleaded  that  by  the  order  of  March  25,  1902,  directing  the  new 
accounting  by  the  Nichols  executors,  and  the  filing  of  an  account 
therein,  the  question  of  the  revivor  of  the  prior  accounting  became 
res  adjudicata,  and  he  also  challenged  the  constitutionality  of  the  law 
under  which  the  proceeding  of  revivor  was  instituted.  The  surro- 
gate granted  the  application,  and  from  the  order  entered  thereon 
this  appeal  is  taken. 

At  the  time  when  the  order  for  the  accounting  by  the  executors 
of  Nichols  was  granted,  all  of  the  parties  interested,  including  the 
respondent,  Adelaide  L.  Richards,  were  before  the  court  and  had  an 
opportunity  to  be  heard  thereon.  The  petition  in  that  proceeding 
averred  all  of  the  facts  showing  the  accounting  of  Nichols  during 
his  lifetime  and  also  the  proceedings  which  had  abated  by  reason  of 
his  death.  It  was  quite  competent  for  the  court  at  that  time  to  have 
revived  such  accounting,  assuming  that  it  was  authorized  to  make 
such  order  under  the  existing  statute  (Laws  of  1901,  chap.  409,  amdg. 
Code  Civ.  Proc.  §  2606),  and  any  of  the  parties  to  the  proceeding 
then  had  it  within  their  power  to  apply  for  such  revivor  and  the 
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qaestion  could  then  have  been  raised,  litigated  and  determined. 
No  such  question  was  raised,  and  the  court,  after  hearing  the 
respective  parties,  made  its  order,  which  directed  the  executors  to 
file  a  new  account  and  all  of  the  parties  then  before  the  court 
acqniesced  therein.  The  court  was  not  asked  t.o  consider  either  tlie 
merits  or  the  law  in  respect  to  the  subject-matter  to  which  the 
order  now  before  the  court  relates.  As  the  right  of  revivor  was 
presented  to  the  court  in  that  proceeding  and  could  have  been 
urged  and  litigated  therein,  and  was  clearly  within  the  issue  pre- 
sented, the  determination  of  the  court  with  respect  to  tlie  subject- 
matter  then  before  it  must  be  regarded  as  so  far  res  adjudicata 
that  the  court  ought  not  now  to  entertain  the  application  even 
though  it  had  the  power  so  to  do.  In  the  leading  case  of  Pray  v. 
Hegeman  (98  N.  Y.  351)  it  was  held  that  the  estoppel  of  a  former 
judgment  exists  as  to  every  material  matter  within  the  issue  which 
was  expressly  litigated  and  determined,  and  also  as  to  those  matters 
which,  though  not  expressly  determined,  are  comprehended  and 
involved  in  the  thing  expressly  stated  and  decided,  whether  they 
were  or  were  not  actually  litigated  or  considered.  The  rule 
announced  in  that  case  has  been  uniformly  followed  and  applied 
since,  as  well  as  before.  {Siokea  v.  FooU^  172  N.  T.  327.)  If  this 
proceeding  and  the  order  entered  thereon  should  be  regarded  as 
subject  to  the  same  rules  which  apply  to  a  judgment,  it  is  clear  that 
the  adjudication  by  the  court  would  operate  as  an  estoppel  upon  the 
party  thereto  who  might  have  presented  the  question  which  is 
involved  in  the  present  order,  for  therein  not  only  were  the  issues 
presented  upon  which  a  determination  could  be  had  of  such  ques- 
tion, but  such  conclusion  would  have  been  binding  upon  the  party 
so  long  as  it  stood  unreversed.  {Earle  v.  Earle^  173  N.  Y.  481.) 
It  is  said,  however,  that  the  doctrine  of  res  adjudicata  does  not 
apply  to  adjudications  upon  motions  as  strictly  as  it  does  to  adjudi- 
cation by  judgments,  and  the  courts  have  so  decided.  {Biggs  v. 
PurseU,  74  N.  Y.  370 ;  Button  v.  Smith,  10  App.  Div.  566.)  But 
where  the  order  which  has  been  made  settles  the  rights  of  the 
parties  with  respect  to  the  subject-matter  and  decisively  provides 
for  the  course  of  procedure  in  the  given  case,  it  is  usually  regarded 
as  conclusive.  {Matter  of  Gaily  40  App.  Div.  114.)  And  while 
doubtless  it  is  true  that  orders  do  not  partake  of  that  finality  which 
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attaches  to  judgments  {Webb  v.  Bitckdew^  82  N.  Y.  555),  yet 
even  though  they  be  not  strictly  res  adjvdicatay  they  are  so  far 
iinal  and  conclusive  that  when  they  are  sought  to  be  disturbed  it 
must  be  upon  new  facts  or  matters  outside  of  the  scope  of  the  issues 
presented  and  litigated,  or  which  might  have  been,  and  it  should 
appear  that  in  some  form  the  rights  of  a  particular  party,  or  parties, 
have  been  prejudiced.  In  the  present  case  the  accounting  which 
has  been  ordered  involves  a  rehearing  of  the  matters  which  were 
involved  in  the  proceeding  that  has  abated.  All  of  the  rights  of 
the  parties  were  fixed,  determined  and  protected  by  the  order  which 
directed  the  Nichols  executors  to  account.  That  accounting  is  of 
the  same  matters  as  would  be  the  accounting  if  revivor  be  had  of  the 
abated  proceeding.  The  order  of  March  twenty-fifth  requires  an 
accounting  of  the  whole  subject-matter,  and  as  the  parties  were  all 
before  the  court  when  that  order  was  made  and  acquiesced  therein^ 
and  such  order  is  now  in  process  of  execution,  we  tliink  that  it 
should  be  permitted  to  stand,  and  no  interference  be  had  with  such 
proceeding  by  injecting  therein  the  abated  proceeding,  even  though 
such  order  be  not  regarded  as  strictly  rea  adjvdicata.  We,  there- 
fore, conclude  that  the  order  appealed  from  should  be  reversed. 
This  view  of  the  matter  renders  unnecessary  a  consideration  of  the 
constitutional  question  presented  upon  the  appeal. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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J.  Edwabd  Boeok,  Respondent,  v.  Alfred  H.  Smith  and  Harrison 
B.  Smith,  Appellants. 

Examination  of  a  dtfendant  to  enable  a  plaintiff  to  state  in  hie  complaint  the  eum 
due,  when  allowed  —  an  application  for  ihat  purpose  cannot  be  united  with  one 
for  an  inspection  of  books  or  to  perpetuate  testimony. 

A  plaintiff's  ignorance  of  the  exact  amount  which  he  claims  to  be  entitled  to 
recover  is  not,  where  he  is  able  to  state  such  amount  with  approximate 
accuracy,  a  sufficient  ground  for  the  examination  of  the  defendants  in  order  to 
enable  him  to  frame  his  complaint. 

Semble,  however,  that  where  the  amount  which  the  plaintiff  is  entitled  to  recover 
is  to  be  determined  from  a  complicated  series  of  accounts,  and  the  plaintiff  is 
unable  to  state  such  amount  even  approximately,  an  examination  of  the 
defendants  may  be  aUowed  in  order  to  permit  the  plaintiff  to  ascertain  such 
amount. 

An  application  for  an  examination  of  individual  defendants,  in  order  to  enable 
the  plaintiff  to  frame  his  complaint,  cannot  be  united  with  an  application  for 
an  inspection  of  the  books  and  papers  of  such  defendants,  or  with  one  for  the 
examination  of  witnesses  not  parties  to  the  action,  for  the  purpose  of  perpetu- 
ating their  testimony. 

Appeal  by  the  defendants,  Alfred  H.  Smith  and  another,  from 
so  much  of  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  3d  day  of  June,  1903,  as  denies  said  defend- 
ants' motion  to  vacate  an  order  for  their  examination  to  enable  the 
plaintiff  to  frame  his  complaint. 

Josiah  Ca/nter^  for  the  appellants. 

Jacob  Marx,  for  the  respondent. 

Hatch,  J. : 

The  plaintiff  has  united  in  his  application  three  specific  things : 
First,  an  examination  of  the  defendants  to  enable  him  to  properly 
frame  his  complaint ;  second,  an  inspection  of  the  books  and  papers 
of  the  defendants ;  third,  an  examination  of  witnesses  not  parties  to 
the  action,  for  the  purpose  of  perpetuating  their  testimony.  The 
plaintiff  in  his  affidavit  sets  up  facts  showing  his  knowledge  of  a 
perfect  cause  of  action  against  the  defendants.  The  only  thing  of 
which  he  is  ignorant  is  the  exact  amount  which  he  is  entitled  to 
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recover.  As,  however,  there  is  no  rule  of  pleading  which  requires 
him  to  state  the  specific  amount  which  he  deems  himself  entitled  to 
recover  with  accuracy,  an  examination  is  evidently  not  needed  where 
such  is  the  sole  purpose.  {Tayler  v.  American  Ribbon  Co.^  38 
App.  Div.  144 ;  Stanton  v.  Friedman^  47  id.  621.)  The  subject- 
matter  of  the  action  may  present  a  complicated  series  of  accounts, 
from  which  is  to  be  derived  the  amount  to  which  the  plaintiff  is 
entitled,  and  where  the  dealings  between  the  parties  are  of  such  a 
character  that  the  amount  which  the  plaintiff  is  entitled  to  recover 
may  not  be  even  approximately  stated,  under  such  circumstances, 
dependent  upon  the  facts  of  the  particular  case,  an  examination 
may  be  had.  Such  is  the  case  of  Matter  of  Erie  MaUeable  Iron 
Co.  (90  Hun,  62),  but  where  the  amount  of  plaintiff's  demand  may 
be  stated  with  approximate  accuracy,  and  such  demand  is  not  com- 
plicated with  other  matters,  an  examination  will  not  be  ordered. 
The  proceeding  for  the  inspection  of  books  and  papers  is  required 
to  be  commenced  by  petition  (Code  Civ.  Proc.  §  805),  and  it  cannot 
be  joined  with  an  order  for  the  examination  of  a  party  before  trial. 
(Bloodgood  v.  Slayhach^  62  App.  Div.  315.)  In  the  case  of  a  cor- 
poration, the  inspection  may  be  had  with  the  examination,  pursu- 
ant to  the  provisions  of  section  872,  subdivision  7,  of  the  Code  of 
Civil  Procedure.  Such  was  the  decision  of  this  court  in  Horat  v. 
Yuengling  Brewing  Co,  (1  App.  Div.  629).  It  has  no  application 
to  an  individual.  The  order  in  the  present  case  directs  the  produc- 
tion of  books  and  papers,  and  the  affidavit  states  that  the  plaintiff 
desires  an  inspection  of  the  same.  This  is  quite  independent  of  use 
of  the  same  in  connection  with  the  examination,  which  may  not  be 
combined  with  the  order  for  the  examination.  It  is  evident  that 
these  three  matters  are  each  quite  separate  proceedings  and  contem- 
plate independent  applications  therefor.  It  was  irregular,  therefore, 
to  unite  them  all  in  one  order. 

It  is  claimed  that  the  order  as  to  the  defendant  Smith  should  be 
permitted  to  stand,  as  he  deliberately  violated  the  same  by  leaving 
the  jurisdiction  of  this  court  before  an  application  was  made  to 
reverse  the  order.  It  appears  from  the  affidavits  that  the  party  was 
advised  as  to  the  irregularity,  that  the  proceedings  could  not  be  sus- 
tained, and  it  is  evident  that  he  took  immediate  steps  to  procure 
the  vacation  of  the  order.    The  attorney's  affidavit  shows  that  the 
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order  to  show  cause  was  obtained  within  a  few  days  after  the  order 
was  granted. '  There  is  nothing  herein  showing  or  which  leads  to 
the  conclnsion  tliat  Smith  left  the  jurisdiction  of  this  court  for  the 
.  purpose  of  evading  the  examination ;  consequently,  he  is  not  brought 
within  such  conditions  as  existed  in  Dudley  v.  Presa  Pvh.  Co.  (58 
Hun,  181),  and  as  there  is  no  reason  to  suppose  that  he  intended 
willfully  to  disobey  any  order  of  the  court,  ho  should  not  be  pre- 
cluded from  testing  the  sufficiency  of  this  order  upon  appeal. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  to  vacate  granted,  with  ten  dol- 
lars costs. 

Van  Brunt,  P.  J.,  Patterson,  Inoraham  and  Laughlin,  JJ.| 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements^  and 
motion  granted,  with  ten  dollars  costs. 


Fbbderiok  W.  Lewis  and  Herman  A.  Fribsb,  Comprising  the 
Copartnership  of  Feed  W.  Lewis  &  Company,  Appellants,  v, 
William  L.  Pollack,  Eespondent. 

Order  of  arreti — it  may  he  granted  on  affldavite — the  complaint,  v>7ien  eerted^ 
mu9t  Hate  a  eauee  of  action  under  eection  549  of  the  Code  of  Civil  Procedure  ^^ 
effect  of  an  amerided  pleading  on  the  original  one. 

Under  section  549  of  the  Code  of  Civil  Procedure,  an  order  of  arrest  may  be 
granted  upon  affidavits  unaccompanied  by  a  complaint,  but  when  the  com- 
plaint is  served,  it  is  necessary  that  it  shall  set  forth  a  sufficient  caose  of  action 
of  the  nature  set  forth  in  section  549;  otherwise  the  order  of  arrest  will  be 
vacated  under  section  588. 

An  amended  pleading  supersedes  the  original  pleading,  and  the  action  is  there* 
after  to  be  treated  as  though  the  original  pleading  had  never  been  served. 

Appeal  bj  the  plaintiffs,  Frederick  W.  Lewis  and  another,  com« 
prising  the  copartnership  of  Fred  W.  Lewis  &  Company,  from  an 
order  of  the  Supreme  Conrt,  made  at  the  New  York  Special  Term 
and  entered  in  tlie  oflBce  of  the  clerk  of  the  county  of  New  York 
on  the  7th  day  of  May,  1903,  granting  the  defendant's  motion  to 
vacate  an  order  of  arrest  theretofore  granted  herein. 
App.  Div.— Vol.  LXXXV.         37 


Digitized  byCjOOQlC 


578  LEWIS  V.  POLLACK. 

FiBST  Dbpabtmbnt,  July  Tbkm,  1903.  [Vol.  85. 

Quincy  Wa/rd  Boeae^  for  the  appellants. 
Leo  Levy^  for  the  respondent. 

Hatch,  J. : 

The  original  complaint  in  this  action  averred  two  separate  and 
distinct  causes  of  action.  In  the  first  the  plaintifEs  aver  tliat  thej 
are  dealers  in  diamonds  and  other  precions  stones,  and  that  for  sev- 
eral years  they  have  been  selling  diamonds  to  the  defendant,  but 
have  never  allowed  him  a  credit  exceeding  $2,000 ;  that  the  defend- 
ant came  to  plaintiffs  and,  for  the  purpose  of  securing  more  credit 
from  them,  represented  that  his  business  was  constantly  increasing  ; 
that  he  practically  owed  nothing,  except  what  he  owed  the  plain- 
tiffs ;  that  his  debts  had  been  constantly  diminishing,  and  that  to 
meet  the  demands  of  his  increased  business  he  needed  to  make 
larger  purchases  from  them,  and  was,  therefore,  desirous  of  having 
them  give  him  a  larger  credit ;  that,  relying  upon  the  truth  of  such 
statements,  plaintiffs  did  make  other  sales  to  defendant  and  gave 
him  an  additional  credit  of  $2,859.22.  The  plaintiffs  then  aver  that 
at  the  time  the  defendant  made  the  representations  of  his  solvency^ 
as  aforesaid,  for  the  purpose  of  gaining  such  extended  credit  from 
them,  he  knew  such  representations  were  false  and  untrue,  and  that, 
in  fact,  at  that  time,  he  knew  himself  to  be  insolvent  and  heavily  in 
debt  to  other  persons,  and  that  he  had  no  means  of  paying  hia 
indebtedness ;  that,  because  of  the  premises,  plaintiffs  have  suffered 
damages  in  the  sum  of  $2,859.22.  For  a  second  and  separate  cause 
of  action,  the  complaint  averred  a  cause  of  action  upon  a  promissory 
note.  Judgment  was  demanded  for  the  sums  declared  upon  in  both 
causes  of  action.  Before  the  defendant  had  appeared  in  the  action^ 
the  plaintiffs  had  obtained  an  order  of  arrest  upon  the  complaint 
and  the  affidavits  of  one  of  the  plaintiffs,  and  of  their  cashier  and 
bookkeeper.  The  affidavits  did  not  mention  the  second  cause  of 
action,  but  set  forth  the  substance  of  the  first  cause  of  action,  and 
the  further  fact  that  shortly  after  defendant  had  obtained  the  addif- 
tional  credit,  mentioned  in  the  said  first  cause  of  action,  he  went 
into  voluntary  bankruptcy.  The  defendant  demurred  to  the  com- 
plaint upon  the  ground  that  it  did  not  state  facts  sufficient  to  consti-^ 
tute  a  cause  of  action,  and  that  there  was  a  misjoinder  of  causes  of 
action.     Thereupon  the  plaintiffs  served  an  amended  complaint^ 
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wherein  they  set  forth  the  facts  constitnting  the  iirot  c&iise  of  action 
averred  in  the  original  complaint,  and  omitted  anj  reference  to  the 
second  cause  of  action.  Thb  amended  complaint  was  received  and 
retained  bj  the  defendant.  After  its  service  the  defendant  made  a 
motion  to  vacate  the  order  of  arrest,  and  the  motion  was  granted  on 
the  gronnd  that  the  original  complaint  upon  which  it  was  granted 
stated  a  canse  of  action  in  tort  and  one  in  contract,  and,  therefore, 
an  order  of  arrest  was  not  authorized.  From  the  order  entered, 
vacating  the  order  of  arrest,  the  plaintiffs  have  appealed. 

It  is  not  claimed,  nor  conld  it  be  snccessfullj,  that  the  facts 
averred  in  the  first  canse  of  action  in  the  original  complaint  and 
the  aflSdavits,  upon  which  the  order  of  arrest  was  granted,  did  not 
state  a  canse  of  action  which  would  authorize  the  issuance  of  such 
order  within  the  provisions  of  section  549  of  the  Code  of  Civil  Pro- 
cedure. The  statements  of  fact  contained  in  the  papers  used  to 
obtain  the  order  of  arrest  are  clearly  sufficient  to  show  a  case  within 
the  provisions  of  the  above  section.  The  only  ground,  therefore,  upon 
which  the  order  appealed  from  can  be  sustained  is  of  the  improper 
joinder  of  causes  of  action  in  such  complaint.  The  Code  of  Civil 
Procedure  (§  557)  provides :  "  The  order  may  be  granted  in  a  case 
specified  in  section  five  hundred  and  forty-nine  of  this  act^  where  it 
appears  by  the  affidavit  of  the  plaintiff,  or  any  other  person,  that  a 
sufficient  cause  of  action  exists  against  the  defendant,  as  prescribed 
in  that  section."  By  the  express  terms  of  this  enactment,  it  is  not 
necessary  that  there  should  be  any  complaint  at  all  in  order  to  author-. 
ise  the  issuance  of  an  order  of  arrest  All  that  is  required  is  that  an 
affidavit,  or  affidavits,  shall  be  presented,  showing  a  case  falling  within 
the  provisions  of  section  549.  Compliance  was  had  with  both  of  these 
sections  of  the  Code.  The  affidavits  made  out  a  complete  case  and 
the  court  was  authorized  to  issue  the  order  based  upon  such  affida- 
vits quite  irrespective  of  any  complaint  Section  558  provides, 
among  other  things,  that  tlie  order  of  arrest  must  be  vacated  on 
motion,  if  the  complaint  fails  to  set  forth  a  sufficient  cause  of  action 
as  required  by  section  541).  These  two  sections,  so  far  as  concern 
the  present  question,  contemplate  that  the  order  of  arrest  may  be 
granted  upon  affidavits  without  a  complaint,  but  when  the  complaint  is 
served  it  must  set  forth  a  cause  of  action,  showing  the  case  to  be  within 
the  provisions  of  section  549,  otherwise  the  order  will  be  vacated* 


Digitized  byCjOOQlC 


580 LEWIS  V.  POLLACK. 

F1B8T  DsPABTioan*,  Jult  Thbm,  1908.  [Vol.  80. 

Primarily,  however,  no  complaint  is  required.  {New  Hwoen  Web 
Co*  V.  J^errisy  125  N.  Y.  36-1.^^  The  defendant  made  no  motion  to 
vacate  the  order  of  arrest  after  the  samo  was  granted,  but  demnrred 
to  the  complaint.  When  this  demurrer  was  interposed  the  plainti£b 
became  entitled  as  matter  of  right  to  amend  their  pleading  with- 
out costs  and  without  prejudice  to  the  proceedings  already  had» 
(Code  Civ.  Proc.  §  542.)  The  plainti£b  herein  availed  them- 
selves of  such  privilege,  served  their  amended  complaint  and 
omitted  th  refrom  the  second  cause  of  action  upon  the  promissory 
note,  and  thus  left  the  action  as  one  sounding  purely  in  tort^ 
the  gravamen  of  which  was  'he  fraudulent  representations  by 
which  the  credit  was  procured,  and  this  became  the  sole  issue  which 
the  defendant  was  required  to  meet.  The  service  of  such  pleading 
operated  in  law  to  supersede  the  old  pleading,  and  the  action  was 
thereafter  to  be  treated  as  though  it  had  never  been.  {Penniman 
V.  F.  <fe  W.  Co.,  133  K  Y.  442.)  When,  therefore,  the  defendant 
moved  to  vacate  the  order  of  arrest  he  was  confronted  with  affi- 
davits which  were  in  every  respect  sufficient,  and  upon  which  the 
order  had  been  granted,  and  he  was  also  confronted  with  r.  com- 
plaint which  showed  a  cause  of  action  within  section  549  of  the 
Code,  and  the  papers  as  a  whole  showed  a  strict,  literal  compliance 
with  the  sections  of  the  Code  of  Civil  Procedure  authorizing  an 
order  of  arrest  to  issue.  Why  then  should  the  order  be  vacated  t 
We  are  unable  to  answer,  and  being  so  unable,  conclude  that  the 
order  vacating  the  order  of  arrest  should  be  reversed,  with  ten  dol- 
lars costs  and  disbursements;  the  motion  to  vacate  denied,  with  ten 
dollars  costs  and  the  order  of  arrest  be  restored. 

Yan  Bbunt,  p.  J.,  Pattebson,  Ingbaham  and  Lauqhijn,  JJ., 
concurred. 

Order  vacating  order  of  arres*  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  denied,  with  ten  dollars  costs  and 
order  of  arrest  restored. 
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BoBERT  BoTD,  Appellant,  v.  Lizzie  H.  Daily,  bb  Executrix,  etc.,  of 
Hekbt  Daily,  Jb.,  Deceased,  Bespondent,  Lnpleaded  with  The 
New  Yobk  Secubitt  and  Tbust  Company  in  the  Cmr  of  New 

YOBK. 

Omiraet  between  an  attorney  and  client — proqf  required  in  iuppert  thereof  tehere  the 
attorney  ie  dead  —  tetiimony  cf  the  dient  ae  tohie  having  given  a  lien  to  any  one 
upon  the  fund  in  diepute—  teetimony  of  another  attorney  as  to  (he  wUue  of  eerv- 
ioee — when  it  does  not  rdate  to  prefeeeUmat  eervieee  on  hie  part — cheeks  and  notes 
ffiten  by  the  dient  to  the  attorn^ --when  presumed  to  be  payments  on  account  of 
services — the  face,  not  the  proceeds  of  discount  qf  notes,  so  credited. 

The  general  rule  is  that  as  to  contracts,  made  between  an  attorney  and  his  client 
subsequent  to  the  employment,  which  are  beneficial  to  the  attorney,  it  is  incum- 
bent upon  the  latter  to  show  that  the  provisions  are  fair  and  reasonable  and 
were  fully  known  and  understood  by  the  client,  but  this  rule  does  not  apply 
to  agreements  for  compensation  made  between  an  attorney  and  client,  prior  to 
the  establishment  of  that  relation,  at  the  time  the  attorney  was  retained. 

The  rule  is  one  of  equity  and  should  not  be  rigorously  applied  where,  owing  to 
the  death  of  the  attorney,  it  is  impossible  for  his  representatives  to  make  full 
and  plenary  proof. 

Upon  the  trial  of  an  action  brought  by  a  client  against  the  executrix  of  his 
deceased  attorney  to  determine  the  validity  and  extent  of  a  lien  for  services 
claimed  by  the  executrix  upon  a  fund  belonging  to  the  client,  the  court  may 
properly  refuse  to  allow  the  plaintiff  to  testify  whether  he  knew  of  any  lieu 
which  he  had  given  to  anybody  upon  the  fund  in  question.  Such  testimony  is 
incompetent,  both  because  it  calls  for  a  conclusion  and  because  it  involves  a 
personal  transaction  with  the  deceased  attorney,  to  which  the  plaintiff  Is  incom- 
petent to  testify  under  section  829  of  the  Code  of  Civil  Procedure. 

Where,  in  such  an  action,  the  value  of  the  attorney's  services  is  contested,  an 
attorney  practicing  for  himself,  but  who  was  accustomed  to  assist  the  deceased 
attorney  with  his  practice,  and  with  whom  the  plaintiff  had  talked  over  his 
legal  affairs  when  the  deceased  attorney  was  absent  when  the  plaintiff  called 
to  see  him,  is  competent  to  testify  that  on  one  of  such  occasions  the  plaintiff 
complained  that  the  deceased  was  not  making  the  progress  with  the  pkintiff's 
matters  that  he  should  in  view  of  the  large  compensation  tliat  he  was  about  to 
receive,  when  it  does  not  appear  affirmatively  that  the  plaintiff  consulted  the 
witness  professionally  on  the  occasion  in  question. 

The  witness  is  also  competent  to  testify  that  on  a  like  occasion  the  plaintiff  said 
something  about  giving  the  decedent  a  mortg^e  to  secure  his  services. 

Where,  upon  the  trial  of  the  action,  the  plaintiff  produces  a  check  drawn  by  him 
to  the  order  of  the  decedent,  and  indorsed  by  the  decedent  and  also  indorsed 
"for  deposit  in  the  National  Park  Bank  to  the  credit  of  D.  M.  Torrey,"  the 
presumption,  in  the  absence  of  evidence  that  the  check  was  passed  to  Tomj: 
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for  the  benefit  of  the  pklDtifF,  is  that  the  check  was  a  payment  on  account  of 
the  attorney's  services. 
Where  it  appears  that  the  plaintiff  at  the  indtation  of  the  deceased  attorney  had 
frequently  made  payments  on  account  to  the  attorney  by  delivering  his  promis- 
sory notes  to  the  attorney  which  the  latter  procured  to  be  discounted,  the  plain- 
tiff is  entitled  to  credit  for  the  face  value  of  the  notes,  and  not  simply  for  the 
proceeds  of  their  discount. 

Appeal  by  the  plaintiflE,  Robert  Boyd,  from  a  jadgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  Lizzie  H.  Daily,  as 
executrix,  etc.,  of  Henry  Daily,  Jr^  deceased,  ejitered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  29th  day  of 
August,  1902,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  adjudging  that  said  executrix  of 
Henry  Daily,  Jr.,  deceased,  has  a  lien  upon  the  fund  deposit^  by 
the  plaintiff  with  the  defendant  trust  company,  and  directing  the 
payment  to  her  of  the  amount  of  said  lien. 

Edward  W.  S.  Johnstotiy  for  the  appellant. 

Z.  -E  Warren^  for  the  respondent. 

Lauohlin,  J. : 

Tlie  plaintiff  owned  premises  on  the  northwesterly  side  of  Elm 
street  and  southwesterly  side  of  Pearl  street,  and  contracted  to  con- 
vey the  same  to  the  New  York  Life  Insurance  Company.  There 
was  an  action  pending  against  the  plaintiff  brought  by  David 
Boyd,  individually  and  as  administrator  of  the  estate  of  Samuel 
Boyd,  involving  the  title  to  these  premises  in  which  a  notice  of 
pendency  had  been  filed.  As  a  condition  of  taking  title  the  insur- 
ance company  insisted  upon  a  cancellation  of  the  lis  pendens^  and 
this  was  consented  to  by  the  attorney  for  the  plaintiffs  in  that  action 
upon  condition  that  the  sum  of  $62,000  of  the  purchase  price  be 
deposited  to  abide  the  event  of  the  action.  It  was  deposited  with 
the  defendant  trust  company  on  the  2l8t  day  of  July,  1896.  Henry 
Daily,  Jr.,  was  attorney  for  this  plaintiff  in  that  action.  He  died  on 
the  25th  day  of  October,  1900.  On  the  twenty-eighth  day  of  Janu- 
ary thereafter  the  action  was  duly  discontinued  by  stipulation  of  the 
attorneys,  another  attorney  having  been  substituted  for  this  plain- 
tiff, and  by  the  stipulation  of  discontinuance  the  trust  company  was 
authorized  to  pay  the  fund,  together  with  the  accumulated  interest^ 
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to  this  plaintiff.  The  executrix  of  the  deceased  attorney  served 
notice  upon  the  trnst  company  claiming  a  lien  npoii  the  fund  for 
Daily's  services  by  virtue  of  an  express  agreement  between  him  and 
the  plaintiff.  The  trnst  company  in  these  circamstances  declined 
to  pay  over  the  money  to  the  plaintiff  and  he  brought  this  action 
•to  recover  the  same,  making  Daily's  executrix  a  party  defendant;. 
The  trial  court  decided  that  Daily's  executrix  had  a  lien  upon  the 
fund  for  the  sum  of  $38,743.66  and  interest  from  the  4th  day  of 
March,  1891,  and  the  judgment  directs  payment  of  that  amount  to 
the  executrix,  together  with  costs  and  an  extra  allowance,  and 
directs  that  the  balance  \ye  paid  to  the  plaintiff.  The  validity  and 
amount  of  this  lien  are  the  questions  presented  by  the  appeal.  '  •  ■. 
Upon  the  trial  the  executrix  proved  an  agreement  in  writing 
between  the  plaintiff  and  her  testator,  executed  and  acknowledged 
before  a  notary  public  on  the  13th  day  of  July,  1899.  This  agreed 
ment  expressly  provided  that  the  deceased  attorney  should  have  4 
lien  upon  this  fund  for  his  services  in  twelve  specified  actions 
•involving  the  title  to  real  estate  in  which  this  plaintiff  was  a  party 
plaintiff  in  some  and  a  party  defendant  in  others.  The  agreement 
expressly  recited  the  compensation  tliat  the  attorney  was  to  receive 
for  his  services  in  each  of  these  actions,  nine  of  which  at  that  tim6 
had  been  disposed  of  favorably  to  this  plaintiff,  three  only  remiEdur 
ing  pending.  One  of  those  then  pending  was  a  suit  in  equity  to 
quiet  title  to  premises  at  the  comer  of  James  and  Oak  streets,  the 
title  to  which  was  claimed  by  this  plaintiff,  who  was  also  plaintiff 
in  that  action.  This  action  waa  during  the  lifetime  of  the  attorney 
tried  and  finally  decided  adversely  to  his  client.  Another  of  the 
actions  pending  at  that  time  was  an  ejectment  action  brought 
against  this  plaintiff  to  obtain  possession  of  the  same  premises,  and 
the  trial  of  that  action  had  been  enjoined  in  the  equity  suit  pending 
its  detormination.  The  decision  in  the  equity  suit  was  decisive  of 
the  ejectment  action,  and  nothing  further  could  be  done  therein  in 
favor  of  this  plaintiff.  The  other  pending  action  was  the  one  relate 
ing  to  the  premises  sold  to  the  Kew  York  Life  Insurance  Company, 
in  which  the  notice  of  pendency  had  been  filed  and  canceled,  as 
stated.  This  plaintiff  was  a  defendant  in  that  action.  He  claimed 
title  under  a  sheriff's  deed  executed  to  him  upon  a  certificate  of  sale 
of  the  premises  which  had  been  assigned  to  him.    The  action  was 
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brought  to  cancel  the  asBigiiment  of  this  certificate  on  the  groand 
that  it  was  a  forgery  and  to  cancel  the  deed.  At  the  time  of  making 
the  agreement  referred  to  this  action  had  been  tried  and  decided  in 
favor  of  the  defendant  therein  and  the  decision  had  been  affirmed  at 
the  Appellate  Division  {Boyd  v.  Boyd^  21  App.  Div.  361)  and  was 
pending  on  appeal  to  the  Court  of  Appeals.  The  decision  was 
reversed  by  the  Coart  of  Appeals  (164  N.  Y.  234)  and  a  new  trial 
granted  on  acconnt  of  the  erroneoas  exclosion  of  evidence  shortlj 
before  the  death  of  the  attorney,  but  it  had  not  been  retried.  Tfao 
agreement  concerning  the  attorney's  compensation  in  this  litigation 
provided  that  he  was  to  receive  for  all  services  '^  np  to  and  cover- 
ing the  trial  of  said  action  "  the  sum  of  fifteen  per  cent  upon  the 
market  value  of  the  premises  at  any  time  between  the  date  of  his 
original  employment  in  1894  and  the  close  of  his  services  therein. 
The  value  of  the  premises  was  shown  to  be  $75,000  and  fifteen  percent 
thereof  is  $11,250.  The  agreement  further  provided  that  the  attor- 
ney was  to  receive  for  his  services  on  an  appeal  to  the  Appellate 
Division,  including  the  argument,  the  sum  of  $2,500,  and  for  his 
services  on  the  appeal  to  the  Court  of  Appeals,  including  the  argu- 
ment,  the  sum  of  $1,500,  and  in  case  a  new  trial  jshould  be  granted 
that  he  should  receive  for  his  subsequent  services  in  the  action,  to 
and  including  the  final  disposition,  the  sum  of  $4,000.  The  trial 
court  has  allowed  for  the  services  performed  by  the  attorney  in  that 
action  the  amounts  specified  in  the  agreement,  except  $4,000  which 
was  to  cover  the  services  rendered  after  the  granting  of  a  new  trial. 
Subsequent  to  the  attorney's  death,  and  on  the  14th  day  of  January, 
1901,  other  attorneys  were  substituted  as  attorneys  for  this  plaintiff 
in  that  action,  and  thereafter  and  on  the  twenty-eighth  day  of  the 
same  month,  by  virtue  of  some  undsrstanding  arrived  at  between 
the  parties,  the  particulars  of  which  are  not  shown,  a  formal  stipu- 
lation of  discontinuance  of  the  action  was  executed  and  likewise  a 
stipulation  of  discontinuance  of  the  ejectment  action  pending  at  the 
date  of  the  agreement,  to  which  reference  has  been  made,  and  on  the 
same  day  formal  orders  of  discontinuance  of  these  actions  were 
granted.  In  determining  the  amount  of  the  lien  the  court  has 
allowed  for  the  attorney's  services  in  the  other  actions,  for  which  be 
was  to  have  a  lien  on  this  fund,  the  amounts  provided  for  in  the 
agreement,  less  the  amount  paid  by  the  plaintifi!  to  apply  thereon. 
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The  plaintiffs  contentions  are  that  the  decision  is  erroneous  for 
six  reasons :  (1)  That  the  written  contract  on  which  the  defendant 
has  recovered  was  between  an  attorney  and  his  client  and  that  the 
bnrden  is  on  the  attorney  or  his  executrix  of  showing  that  the 
instrument  was  fully  nndiMteod.by  the  client,  was  free  from  mis- 
oonception  on  his  part  and  is  reasonable  in  its  provisions  for  com- 
pensation and  that  this  bnrden  of  proof  has  not  been  snstained ; 
(2)  that  the  conrt  below  erroneously  refused  to  pennit  appellant  to 
testify  that  he  did  not  understand  the  instrument ;  (3)  that  the  con- 
tract was  entire  and  was  not  fully  performed  by  respondent's  testa- 
tor prior  to  his  death,  and  that  if  any  recovery  can  be  had,  it  must 
be  on  qiMntum  meruit  and  that  no  value  of  the  services  rendered 
was  shown ;  (4)  that  the  testimony  of  a  former  derk  or  associate  of 
respondent's  testator  as  to  a  conversation  with  appellant  was  improp- 
erly received ;  (5)  that  there  were  errors  in  allowing  for  services  as 
if  fully  performed  which  had  been  perf onned  only  in  part,  and  there 
was  an  error  in  adding  and  crediting  the  amount  of  payments  made 
on  account  of  the  services  rendered  by  the  respondent's  testator ; 
and  (6)  that  an  extra  allowance  of  costs  was  erroneously  made. 

These  contentions  will  be  discussed  in  tlie  order  stated.  J^irst. 
The  agreement  expressly  recites  that  it  is  but  the  evidence  of  an 
agreement,  made  between  the  attorney  and  his  client,  concerning  the 
compensation  to  be  received  for  services  to  be  rendered  in  a  large 
number  of  actions  pending  at  the  date  of  the  original  employment, 
and  of  agreements  made  from  time  to  time  thereafter  as  other 
litigations  arose,  and  that  it  was  reduced  to  writing  at  this  time  at 
the  special  instance  and  request  of  the  client.  The  agreement  covers 
twenty-eight  pages  of  the  printed  record  and,  as  has  been  stated,  it 
was  both  signed  and  acknowledged  by  the  plaintiff.  At  the  time 
of  making  this  agreement  the  plaintiff  also  executed  and  acknowl- 
edged an  assignment  of  the  fund  in  question  to  the  extent  of  the 
lien  created  by  the  contract.  The  plaintiff  appears  to  have  been 
an  intelligent  man  of  considerable  business  experience  and  had  been 
extensively  involved  in  litigations  since  1872,  had  changed  attor- 
neys twice  during  that  time  and  had  also  become  involved  in  litiga- 
tion with  each  preceding  attorney.  He  was  also  the  owner  of  con- 
siderable valuable  real  estate  and  other  property.  A  vast  amount  of 
services  appears  to  have  been  rendered  to  the  plaintiff  by  the  dece- 
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dentv  The  Bervices  were  rendered  in  forty  different  suits,  actions  or 
special  proceedings  and  in  one  matter  oat  of  court  and  extended 
from  September,  1894,  until  the  death  of  the  attorney,  a  period  of 
over  six  years.  The  experts  called  by  the  respondent  •  gave  some 
evidence  of  the  value  of  some  of  the  services  aside  from  the  agree- 
ment, and  this  evidence,  so  far  as  it  went,  tended  to  show  that  the 
stipulated  value  of  the  services  was  reasonable ;  but  in  the  main 
she  relied  upon  the  agreement  for  the  value  and  has  recovered  upon 
that  theory.  The  plaintiff  introduced  evidence  of  the  value  of  the 
services  rendered  in  a  large  number  of  the  actions,  suits  and  special 
proceedings ;  and  some  of  this  evidence  tended  to  show  that  some 
of  the  services  rendered  were  of  greater  value  than  the  compensa;- 
tion  agreed  upon  —  the  testimony  of  one  of  the  appellant's  experts 
averaged  higher  than  the  agreed  value  in  twenty-three  of  the  litiga- 
tions—  but  as  a  whole  it  tended  to  show  that  they  were  not  as  valu- 
able. The  value  of  the  property  involved  in  litigation  in  which 
plaintiff  was  successful  amounted  to  about  $300,000. 

We  are  of  opinion  that  the  value  of  the  services  as  agreed  upon 
between  the  parties  and  recited  in  this  agreement  was  fair  and  rea- 
sonable and  the  nature  of  the  contract  is  such  that  we  think  the 
plaintiff  fully  understood  its  terms  and  provisions.  The  correspond- 
ence between  the  attorney  and  his  client  and  a  receipt  for  moneys 
paid  by  the  latter  show  that  there  was  an  agreement  between  them 
as  to  the  compensation  that  the  attorney  was  to  receive  and  that  the 
payments  aggregating  $5,000  subsequently  made  were  made  to 
apply  on  the  compensation  as  provided  for  in  that  agreement. 
There  was  also  evidence  of  a  declaration  made  by  the  plaintiff  long 
prior  to  the  reduction  of  this  agreement  to  writing,  indicating  the 
existence  of  an  agreement  between  them  by  which  the  attorney  was 
to  receive  large  compensation.  Of  course  the  general  rule  is  that 
as  to  contracts  made  between  the  attorney  and  client  subsequent  to 
the  employment  which  are  beneficial  to  the  attorney,  it  is  incumbent 
upon  the  latter  to  show  that  the  provisions  are  fair  and  reasonable 
and  were  fully  known  and  understood  by  the  client,  but  this  rule 
does  not  apply  to  agreements  for  compensation  made  between  ant 
attorney  and  client  prior  to  the  establishment  of  that  relation,  and 
according  to  the  recitals  in  this  contract,  which  we  believe  were 
known  and  understood  by  the  plaintiff,  the  principal  agreement  for 
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•compensation  was  made  at  the  oatoet  and  at  the  time  the  attorney 
was  retained.  {Clifordv.  Braun^  71  App.  Div.  432;  Jenkins  v. 
Williams^  2  How.  Pr.  261.)  This  is  not  an  inflexible  rale.  It  is  a 
rnle  of  eqnity  and  should  not  be  rigorously  applied  where,  owing 
to  the  death  of  the  attorney,  it  is  impossible  for  his  representatives 
to  make  "  full  or  plenary  proof."  (  Vigus  v.  O^BaTmon^  118  III. 
334 ;  Powell  v.  Murray^  10  Paigfe,  256.  See,  also,  Tragman  v. 
Litfiefidd,  18  K".  Y.  Snpp.  583 ;  Wood  v.  BrmjoUy  50  N.  Y.  Super. 
Ct.  516.) 

Second.  The  alleged  error  in  precluding  the  plaintiff  from  testi- 
fying concerning  his  knowledge  of  this  instrument  or  its  contents 
consists  in  excluding,  upon  the  objection  of  the  respondent,  his 
answer  to  the  following  question  :  "  Do  you  know  of  any  lien  given 
by  you  to  anybody  upon  the  fund  on  deposit  in  the  Now  York 
Life  Insurance  &  Trust  Company  in  favor  of  anybody?"  The 
objection  was  that  the  evidence  was  incompetent,  irrelevant  and 
inadmissible  under  section  829  of  the  Code.  The  evidence  was 
clearly  incompetent.  The  question  called  for  a  conclusion  and  the 
evidence  was  properly  excluded,  even  if  the  plaintiff  were  a  com- 
petent witness  to  testify  to  a  personal  transaction  with  his  deceased 
attorney,  which  he  was  not. 

Third.  We  are  of  opinion  that  the  contract  was  not  entire.  It 
will  be  borne  in  mind  that  the  writing  is  but  the  evidence  of  the 
previous  agreements,  which  were  several  as  to  each  action.  In  the 
action  which  had  been  appealed  to  the  Court  of  Appeals,  it  is  also 
manifest  that  the  agreement  expressly  provided  for  the  compensa- 
tion for  the  services  rendered  down  to  the  time  of  the  death  of  the 
attorney.  As  these  services  were  rendered  the  contract  price  became 
due  and  payable  and,  if  it  was  not  paid,  the  attorney  would  have 
been  at  liberty  to  have  refused  further  performance  and  payment 
could  have  been  collected.  The  mere  fact  that  the  attorney  was 
prevented  by  death  from  rendering  the  final  services  does  not  pre- 
clude a  recovery  for  the  servico»  previously  rendered  and  for  which 
compensation  had  become  due  and  payable  at  the  rate  stipulated. 

Fourth,  Mr.  Hand,  who  was  an  attorney  practicing  for  himself, 
had  offices  in  connection  with  the  decedent,  and  was  accustomed  to 
jassist  decedent  with  the  latter's  practice,  and  in  some  of  the  litiga- 
tions in  question,  and  on  occasions  when  the  decedent  would  be 
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absent  when  plaintiff  called  to  Bee  him,  the  plaintiff  would  talk  with 
Mr.  Hand  concerning  his  legal  affairs.  Mr.  Hand  was  permitted  to 
testify,  over  plaintiff's  objection  and  exception  that  the  evidence 
was  privileged,  that  on  one  of  these  occasions  the  plaintiff  complained 
to  him  that  the  decadent' was  not  making  the  progress  with  his  mat- 
ters that  he  should  in  view  of  the  large  compensation  that  he  was  to 
receive.  We  are  of  opinion  that  this  evidence  was  competent  It 
was  not  in  the  nature  of  a  professional  communication,  and  it  does 
appear  affirmatively  that  the  plaintiff  consulted  Mr.  Hand  profes- 
sionally on  that  occasion.  Under  like  objection  and  exception  Mr. 
Hand  was  permitted  to  testify  that  plaintiff  on  one  of  these  occa- 
sions  said  something  about  giving  decedent  a  mortgage  to  secure  bis 
services.    This  was  likewise  competent 

Fifth.  The  counsel  have  stipulated  that  the  record  shows  an  error 
in  crediting  the  payments,  and  that  the  judgment  should  be  reduced 
by  the  sum  of  $582.80.  In  addition  to  the  three  actions  already 
specified  as  pending  at  the  time  of  the  death  of  the  attorney,  there 
were  six  other  actions  pending,  agreed  compensation  in  which  wis 
recited  in  the  agreement  to  which  reference  has  been  made.  One 
of  these  was  an  action  against  this  plaintiff  based  upon  a  judgment 
This  action  was  pending  at  the  time  of  the  decedent's  original 
employment.  An  order  of  substitution  of  attorneys  for  the  defend- 
ant was  entered,  and  at  this  time  the  action  had  been  tried  and 
decided  adversely  to  thb  plaintiff,  and  his  former  attorney  had 
moved  for  a  new  trial  on  newly-discovered  evidence  without  a  case 
and  the  motion  had  been  granted.  The  decedent  defended  the 
order  upon  appeal,  and  upon  it  being  reversed,  made  and  settled  a 
case,  and  then  moved  for  a  new  trial,  which  was  granted ;  and  the 
case  was  placed  upon  the  calendar  and  marked  reserved  generally, 
but  had  not  been  tried  at  the  time  of  the  attorney's  death.  The 
compensation  agreed  to  be  paid  for  all  services  in  this  action  was 
the  sum  of  $569.60,  and  this  has  been  allowed  in  full  by  the  trial 
court.  The  action  was  discontinued  after  the  attorney's  death  as 
part  of  the  arrangement  under  which  the  other  actions  already 
referred  to  were  discontinued.  The  appellant  ooftitends,  however, 
that  inasmuch  as  the  action  was  pending  and  nothing  had  been  done 
by  the  decedent  to  control  its  final  determination,  full  payment  of 
the  contract  price  should  not  have  been  awarded,  and  with  this  con* 


Digitized  byCjOOQlC 


BOYD  V.  DAILY.  589 


A  pp.  Div.]  FiBBT  DSPABTMBNT,  JULT  TSRM,  1908. 

ten  lion  we  agree.  The  value  of  the  services  rendered  by  the  dece- 
dent in  this  action,  as  indicated  by  the  average  opinions  expressed 
by  the  experts  for  the  appellant,  was  $383.  For  services  rendered 
in  another  action  against  this  plaintiff  on  a  judgment  which  was 
also  pending  at  tlie  time  of  the  attorney'^  death  and  at  the  time 
of  his  original  employment,  the  respondent  has  recovered  the 
full  contract  compensation  of  $430.70.  The  decedent  was  substi- 
tuted as  attorney,  put  the  case  on  the  calendar,  and  it  was  reserved 
generally  but  not  tried.  The  respondent  relied  upon  the  agreement 
and  in  behalf  of  appellant  experts  testified  to  the  value  of  the  serv- 
ices, and  the  value,  as  indicated  by  the  average  of  their  opinions  was 
$78.  At  the  time  of  the  death  of  the  attorney  there  was  also  pend- 
ing an  action  brought  by  plaintiff  against  his  former  attorneys, 
Messrs.  Buck  &  Lippman,  as  survivors  of  the  firm  of  Kohn,  Ruck 
A  Lippman,  to  recover  $16,000  moneys  claimed  to  have  been  loaned 
by  him  to  them.  The  issues  were  referred  to  a  referee  and  the  case 
was  virtually  abandoned,  the  plaintiff  having  been  satisfied,  accord- 
ing to  the  testimony  of  Mr.  Lippman,  that  the  action  was  based 
upon  a  misunderstanding  of  the  facts.  The  compensation  for  serv- 
ices in  this  action  was  contingent  upon  success  and  no  allowance  has 
been  made  therefor.  There  was  also  a  special  proceeding  pending 
at  the  time  of  the' death  of  the  attorney  brought  by  the  plaintiff 
against  the  last-mentioned  attorneys  to  compel  them  to  pay  over  the 
sum  of  $11,324.64,  moneys  alleged  to  have  been  collected  by  them 
for  him.  This  proceeding  was  also  referred  to  the  same  referee. 
The  plaintiff  appealed  from  the  order  of  reference,  and  decedent 
prepared  and  printed  the  record  on  appeal.  Four  sessions  were 
held  on  the  reference  and  then,  according  to  the  testimony  of  Mr. 
Lippman,  he  satisfied  the  plaintiff  that  that  proceeding  was  also 
based  upon  a  mistake  and  it  was  abandoned.  The  compensation 
agreed  to  be  paid  for  all  services  to  be  rendered  in  that  proceeding 
was  the  sum  of  $2,264.94  and  this  has  been  allowed  in  full.  In 
this  instance,  also,  the  respondent  relied  upon  the  agreement  and  the 
appellant  called  experts,  the  average  of  whose  opinions  indicates 
tliat  the  value  of  the  services  rendered  in  the  action  and  special  pro- 
ceedings against  the  plaintiff's  former  attorneys  was  the  sum  of 
$750.  Another  litigation  pending  at  the  death  of  the  attorney  was 
an  action  on  an  undertaking  against  his  sureties  for  the  services  in 
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which,  according  to  the  agreement,  the  decedent  was  to  receive 
$250.  The  decedent  was  subetitated  after  answer.  There  was  a 
substitution  of  parties  plaintiff  which  required  the  service  of  a 
supplemental  summons  and  amended  complaint  and  the  decedent 
prepared  and  served  an  answer  to  the  amended  complaint  The 
case  was  placed  upon  the  calendar  but  not  tried.  The  agreed  com- 
pensation has  been  allowed  in  full.  The  evidence  on  the  part  of 
appellant  tends  to  show  that  the  services  rendered  were  of  the  value 
of  about  $125  and  in  this  case  also  the  respondent  relies  upon  the 
agreement.  The  onlj  other  litigation  pending  at  the  death  of  the 
attorney  was  an  action  for  fraud  and  deceit  brought  by  the  plaintiff, 
in  which  the  decedent's  agreed  compensation  was  to  be  twenty  per 
cent  of  the  claim,  which  was  $3,010.  The  summons  and  complaint 
were  served,  an  order  of  arrest  obtained  and  executed  and  an 
agreement  guaranteeing  the  claim  resulted,  but  nothing  further 
was  done  and  the  claim  had  not  been  collected.  These  services, 
were  worth  only  $258.33  according  to  the  average  opinions  of 
the  experts.  The  respondent  has  been  allowed  $602,  the  full 
contract  price.  The  appellant  produced  his  own  check,  payable 
to  the  order  of  the  decedent,  drawn  upon  the  National  Bank 
of  North  America  upon  the  11th  day  of  November,  1'895,  for 
the  sum  of  $1,000,  indorsed  by  the  decedent  and  also  indorsed  "for 
deposit  in  the  National  Park  Bank  to  the  credit  of  D.  M.  Torrey." 
The  appellant  contends  that  this  was  a  payment  to  the  attorney  on 
account ;  and  the  respondent  claims  that  the  attorney  was  a  mere 
conduit  for  passing  the  money  to  Torrey ;  but  there  is  no  evidence  of 
this  other  than  the  check.  We  think  the  presumption  is  that  tliis  was 
a  payment  on  account,  and  that,  in  the  absence  of  proof  that  the  check 
was  passed  to  Torrey  for  the  benefit  of  the  plaintiff,  he  was  entitled 
to  credit  therefor  which  has  not  been  allowed.  The  appellant  also 
produced  his  promissory  note,  dated  June  4,  1896,  for  $1,000,  pay- 
able to  the  order  of  decedent  two  months  after  date  at  the  National 
Bank  of  North  America,  and  indorsed  by  the  decedent,  with  no 
other  indorsement,  and  claimed  this  as  a  payment  on  account  It 
was  disallowed,  and  we  think  erroneously.  It  appeared  that  the 
plaintiff  had  frequently  given  decedent  notes  for  his  services. 
Although  it  appeared  that  decedent  had  in  a  few  instances  pro- 
cured the  discount  of  the  plaintiff's  paper  at  his  own  bank  and  pven 
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the  plaintiff  a  check  therefor,  it  does  not  appear  that  he  had  other- 
wise given  the  plaintiff  the  use  of  bis  name  as  an  accommodation 
indorser  or  otherwise.  This  is  the  only  proof  made  on  the  sabject. 
We  are  of  opinion  that  the  presumption  that  this  was  a  payment 
made  on  account  attaches  here  also.  The  correspondence  of  the 
decedent  with  his  client  shows  that  he  invited  payment  on  account 
by  notes,  and  it  appears  that  he  then  had  the  notes  discounted  and 
credited  the  plaintiff  with  the  proceeds  only.  These  aggregated 
$165.95  less  than  the  face  value  of  the  notes.  The  appellant  con- 
tended that  he  should  have  been  credited  with  the  face  of  the 
notes,  but  this  contention  was  disallowed  on  the  trial,  and  we  think 
erroneously. 

Sixth,  The  court,  in  granting  an  extra  allowance,  exercised  its 
discretion  to  the  full  extent  allowed  by  the  statutes ;  but,  in  view 
of  the  numerous  involved  questions  presented,  which  required  the 
dialysis  of  an  enormous  amount  of  evidence,  we  cannot  say  that  the 
discretion  has  been  abused. 

We  have  examined  the  other  questions  which  have  been  drawn 
to  our  attention,  but  none  of  them  require  special  consideration. 

It  follows,  therefore,  that  the  judgment  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event, 
unless  the  respondent  shall  stipulate  to  reduce  the  recovery  by  the 
amount  of  $5,271.66  and  interest  thereon  from  the  4th  day  of 
March,  1901,  to  the  date  of  the  entry  of  the  judgment,  interest 
having  been  allowed  respondent  on  all  amounts  for  that  period,  in 
which  event  the  judgment  is  modified  accordingly  and  aflSrmed, 
without  costs. 

-  Van  Beumt,  P.  J.,  Pattbbson,  Ingbaham  and  Hatch,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted,  unless  respondent 
stipulates  as  stated  in  opinion,  in  which  event  judgment  modified 
and  as  modified  affirmed,  without  costs. 
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May  Isbne  Lapfkbty,  an  Infant,  by  William  H.  Laffebty,  her 
Guardian  ad  Litem,  Respondent,  v.  Thibd  Avenue  Railroad 
Company,  Appellant 

NegUgence  —  a  child  non  sui  Juris  cannot  he  charffed  ihermoith  —  iU  parenU^  negii- 
ffencd  imputed  to  it  —  \fit  is  not  in  fact  negligent  ite  parenU^  negligence  mU  not 
bar  a  recovery  by  it  —  measure  cf  care  required  of  a  child  sui  juris  —  a  wrdietfor 
912,000  not  exeeseite — an  exception  to  a  charge  not  etceompaniod  with  a  requeei 
that  the  Jury  disregard  certain  evidence. 

In  an  octiou  to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff 
through  the  alleged  negligence  of  the  defendant,  if  the  jury  finds  that  the 
plaintiff,  a  girl  six  years  of  age,  was  non  sui  juris  at  the  time  of  the  accident, 
she  cannot  be  charged  with  personal  negligence,  and  the  question  of  contribu- 
tory negligence  will  depend  upon  whether  or  not  her  parents  were  negligent. 
(Per  Van  Bbunt,  P.  J.,  and  Lauohlin,  J.) 

If  the  plaintiff  be  non  sui  juris  and  her  parents  were  negligent,  such  negligence 
will  not  be  a  bar  to  a  recovery,  if  the  plaintiff  exercised  such  a  degree  of  care 
and  caution  as  would  have  permitted  her  to  recover  if  she  had  been  sui  juris. 
(Per  Van  Bauirr,  P.  J.,  and  Lauohlin,  J.) 

If  the  plaintiff  be  sui  juris,  she  is  not  bound  to  use  the  degree  of  care  and  caution 
incumbent  on  an  adult,  but  only  that  degree  of  care  and  caution  which  would 
have  been  used  by  an  ordinarily  prudent  child  of  her  own  age  and  intelligence 
under  like  circumstances.    (Per  Van  Brunt,  P.  J.,  and  Laoohlin,  J.) 

A  verdict  of  $12,000  rendered  in  such  an  action  will  not  be  set  aside  as  excesfllvs 
when  it  appears  that,  as  the  result  of  the  accident,  the  plaintiff's  left  arm  was 
amputated  an  inch  below  the  elbow;  that  such  arm  was  practically  use- 
less; that  the  development  of  her  left  side  and  shoulder  had  been  arrested; 
that  her  nerves  had  been  seriously  affected,  and  that  she  had  suffered  consider- 
able pain.    (Per  Van  Brttnt,  P.  J.,  and  Laughlin,  J.) 

An  exception  to  a  charge  allowing  the  jury  to  consider  an  alleged  atrophied  ooa'> 
dition  of  muscles  as  an  element  of  damages,  where  counsel  do  not,  although 
the  court  suggests  such  a  request,  ask  that  the  jury  be  instructed  not  to  con- 
sider it,  held  not  to  justify  a  reversal  of  a  judgment  for  damages  although 
strictly  speaking  there  was  no  express  evidence  of  an  atrophied  condition  of 
the  muscles.    (Per  Van  Brunt,  P.  J.,  and  Lauohun,  J.) 

Ingraham  and  Hatch,  JJ.,  dissented. 

Appeal  by  the  defendant,  the  Third  Avenue  Raihroad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  29th  day  of  January,  1903,  upon  the  verdict  of  a  jury  for 
$12,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
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4th  day  of  February,  1903,  denying  the  defendant's  motion  for  a 
new  trial  made  npon  the  minutes. 

Charles  F.  Brovm^  for  the  appellant. 

Albert  A.  Wrayy  for  the  respondent. 

Lauqhlin,  J. : 

This  is  an  action  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff,  an  infant  of  the  age  of  six  years  three 
months  and  fourteen  days,  through  the  alleged  negligence  of  the 
defendant.  On  the  23d  day  of  August,  1895,  the  plaintiff,  while 
crossing  Amsterdam  avenue  from  east  to  west  either  along  the 
aoutherly  crosswalk  line  of  One  Hundred  and  Fifty-eighth  street 
or  a  short  distance  northerly  of  the  northerly  crosswalk  line  of  that 
street,  was  struck  and  injured  by  one  of  the  defendant's  north- 
bound cable  cars  on  Amsterdam  avenue.  She  resided  with  her 
parents  on  the  southerly  side  of  One  Hundred  and  Sixtieth  street 
west  of  Amsterdam  avenue.  There  were  no  street  cars  and  but 
little  vehicle  travel  in  One  Hundred  and  Sixtieth  street.  The  plain- 
tiff had  never  attended  school,  had  never  been  permitted  to  cross 
Amsterdam  avenue  alone,  or  been  sent  on  errands  and,  according 
to  her  evidence,  had  been  cautioned  by  her  mother  to  always  look 
up  and  down  before  crossing  any  street  to  see  if  there  were  any 
wagons  or  railroad  cars  in  the  way,  and,  according  to  the  testimony 
of  her  mother,  she  had  been  warned  in  common  with  the  other 
children  to  look  out  for  cars  and  trucks  before  crossing  any  street 
The  plaintiff  had  been  playing  around  the  house  during  the  morning, 
and  about  ten  minutes  or  a  quarter-past  eleven  o'clock  a  little  girl 
playmate  by  the  name  of  Keenan,  who  resided  on  One  Hundred 
and  Fifty-eighth  street  east  of  Amsterdam  avenue  and  near  St 
Nicholas  avenue,  called  and  the  plaintiff  requested  her  mother  to 
permit  her  to  go  with  the  Keenan  girl  and  play  with  Mr.  Wood- 
ward's little  girls,  who  also  resided  on  the  southerly  side  of  One 
Hundred  and  Sixtieth  street  four  or  five  houses  west  of  the  plain- 
tiff's  house.  Her  mother  told  her  that  she  could  go  if  she  would 
be  home  at  dinner  time.  Mr.  Woodward  had  a  large  lot  and  a  lawn 
and  the  plaintiff  had  been  accustomed  to  play  there.  The  plaintiff 
App.  Div.— Vol.  LXXXV.        88 


Digitized  byCjOOQlC 


594      LAFFERTY  v.  THIRD  AVENUE  R.  R.  CO. 


First  Dkpabtment,  July  Term,  1903.  [Vol.  85. 

and  the  Keenangirl  then  proceeded  along  the  southerly  walk  towards 
Woodward's,  but  before  they  arrived  there  the  Eeenan  girl  said  that 
the  Woodward  girls  were  not  at  home  and  requested  plaintiff  to  go 
over  to  her  house  which  they  did  without  the  knowledge  of  plain- 
tiff's mother.  They  played  together  at  £eenan's  house  for  a  while 
when  Mr.  Keenan  directed  his  daughter,  the  plaintiff's  playmate,  to  go 
on  an  errand  for  him  to  a  tobacco  store  on  the  easterly  side  of  Amster- 
dam avenue  and  a  block  or  a  block  and  a  half  south  of  One  Hundred 
and  Fifty-eighth  street.  The  plaintiff  and  the  Eeenan  girl  went  to 
the  tobacco  store,  and  when  they  arrived  at  One  Hundred  and  Fifty- 
eighth  street,  returning,  the  plaintiff  informed  her  playmate  that 
her  mother  had  directed  her  to  be  home  to  dinner,  and  said,  *^  I 
think  I  will  go  home  to  my  dinner,"  and  the  girls  separated  at  the 
southeasterly  comer  of  One  Hundred  and  Fifty-eighth  street  and 
Amsterdam  avenue,  each  starting  for  her  own  home.  According  to 
the  testimony  of  the  plaintiff,  she  looked  up  and  down  Amsterdam 
avenue,  before  leaving  the  easterly  curbstone,  to  see  if  there  were 
any  cars  or  wagons  in  her  way,  and,  not  discovering  any,  she  started 
to  cross  the  avenue  along  the  southerly  crosswalk  of  One  Hundred 
and  Fifty-eighth  street.  She  says :  "  The  first  thing  as  I  was  walk- 
ing along  that  attracted  my  attention  was  when  some  man  hollered :" 
that  she  looked  up  and  saw  that  the  man  who  ^^ hollered''  was  a 
colored  man,  and  that  he  was  on  a  truck  on  the  easterly  side  of 
Amsterdam  avenue,  above  One  Hundred  and  Fifty-eighth  street^ 
and  just  at  this  time  she  was  struck  by  the  car.  The  plaintiff's  tes- 
timony, that  she  looked  up  and  down  the  avenue  before  starting  to 
cross,  is  corroborated  by  two  eye-witnesses,  and  her  testimony  that 
she  was  crossing  on  the  line  of  the  southerly  crosswalk,  is  corrob- 
orated by  the  testimony  of  several  eye-witnesses.  Other  evidence 
was  given  on  the  part  of  the  plaintiff  tending  to  show,  and  sufficient 
to  justify  a  finding,  that  the  car  was  running  at  the  speed  of  the 
cable  —  eight  or  nine  miles  an  hour ;  that  the  gripman  was  not  look- 
ing ahead ;  that  no  gong  was  sounded  or  other  signal  given,  and 
that  plaintiff  had  reached  the  middle  of  the  track  when  she  was 
8ti*uck.  Some  evidence  was  given  upon  the  part  of  the  defendant 
tending  to  show  that  the  plaintiff  ran  upon  the  track  in  front  of  the 
car  from  behind  a  vehicle  at  a  point  a  little  north  of  the  northerly 
crosswalk,  but  tlie  preponderance  of  the  evidence  is  to  the  effect 
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that  the  accident  occurred  on  the  line  of  the  southerly  crosswalk, 
and  that  there  was  no  obstruction  to  the  view  of  the  gripman. 

Counsel  for  the  defendant,  by  a  motion  for  a  nonsuit  and  for  a 
direction  of  a  verdict  and  an  exception  to  the  denial  of  each,  reserved 
the  point  that  no  negligence  on  the  part  of  the  defendant  was 
shown.  These  exceptions  are  presented  by  the  points,  but  were  not 
urged  upon  the  argument  of  the  appeal.  They  require  no  special 
consideration,  for  the  evidence  fairly  justified  the  finding  of  negli- 
gence on  the  part  of  the  defendant. 

Various  exceptions  taken  to  the  charge  arc  urged  as  grounds  of 
reversible  error  and  require  consideration.  Counsel  for  the  defend- 
ant requested  the  court  to  instruct  tlie  jury  that  '^  if  the  mother 
of  the  plaintiff,  in  whose  charge  she  was,  did  not  exercise  ordinary 
and  reasonable  care  in  allowing  the  plaintiff  to  leave  her  liome  and 
go  upon  the  street  unattended  on  the  day  the  accident  liappened,  or 
was  guilty  of  any  negligence  whatever  which  in  any  way  contributed 
to  the  happening  of  the  accident,  then  your  verdict  must  be  for  the 
defendant."  The  court  refused  to  so  charge,  upon  the  grounds  that 
the  point  was  fully  covered  by  the  main  charge,  and  that  the  request, 
as  framed,  was  somewhat  misleading,  and  defendant  excepted.  The 
court,  in  the  main  charge,  had  clearly  instructed  the  jury  that  if  they 
should  reach  the  question  of  contributory  negligence  it  would  be 
necessary  for  them  to  determine  from  the  evidence  whether  the  plain- 
tiff was  non  auijuris^  which  he  defined  to  mean  that  she  was  without 
discretion  or  ability  to  care  for  her  own  safety,  and  said :  "  The  law 
does  not  require  an  infant  before  reaching  the  age  of  discretion,  to 
exercise  discretion,  but  it  imposes  upon  the  parent  or  guardian  the 
duty  of  using  reasonable  care  to  protect  those  incapable  of  protect-:, 
ing  themselves,  and  if  they  fail  to  exercise  such  care  and  the  infant 
is  thereby  brought  into  danger  and  suffers  injury  from  the  negli- 
gent act  of  another,  their  negligence  is  deemed  the  negligence  of 
the  infant.  Now,  was  the  child  non  9^n  juris  f  In  other  words, 
did  it  have,  when  the  accident  occurred,  discretion  or  ability  to 
care  for  its  own  safety  ?  If  you  find  that  it  did  not,  then  you  must 
determine  from  the  evidence  whether  or  not  its  parents  were  negli- 
gent in  permitting  the  child  to  be  brought  into  the  situation  which 
subjected  it  to  the  hazard  and  result  of  injury.  The  burden  of 
proving  that  the  child  was  not  subject  to  such  hazard  is  upon  the 
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plaintiff)  and  it  will  be  yonr  dnty  to  determine  from  the  evidence 
whether  the  child's  parents  exercised  such  care  and  caation  in  the 
manner  of  taking  care  of  the  child  as  woald  be  expected  to  be  exer- 
cised by  ordinarily  pradent  parents  in  the  same  circumstances.  If 
yon  believe  they  did  not,  and  you  farther  believe  that  the  child  was 
non  std  jtMris^  the  negligence  of  the  parents  is  deemed  the  negli- 
gence of  the  child,  and  in  that  event  yon  most  render  a  verdict  in 
favor  of  the  defendant.  Bat  if  yoa  find  that  the  parents  of  the 
child  did  exercise  snch  care,  then  any  negligence  of  the  child  cannot 
be  considered  by  yoa.  If  you  find  that  the  child  was  non  sui  Juris, 
bnt  that  it  exercised  the  degree  of  care  and  precaution  required  by  a 
person  sui  jurisj  that  is,  one  possessing  sufficient  discretion  and 
ability  to  care  for  its  own  safety,  then  the  negligence  of  the  parents, 
if  you  find  from  the  evidence  that  there  was  any,  in  permitting  the 
child  to  be  on  the  street,  is  immaterial,  and  it  is  no  defense  to  the 
iiction.  If  you  find  that  the  child  was  8ui  juris,  then  yoa  most 
determine  from  the  evidence  whether  or  not  she  observed  the  degree 
of  care  proper  to  her  age  and  condition,  and  if  you  believe  that  she 
did  not,  you  will  render  a  verdict  for  the  defendant.  The  law  does 
not  exact  or  require  the  same  degree  of  care  or  circumspection  in  a 
child  of  tender  years  as  it  expects  and  requires  in  an  adult.  *  *  * 
If  yon  believe  that  the  plaintiff  was  sui  juris  and  that  she  was 
injured  while  attempting  to  cross  the  defendant's  track,  it  is  for  yoa 
to  say  from  the  evidence  whether  or  not  the  plaintiff  might  not  have 
crossed  the  track  in  safety  in  the  exercise  of  such  care  as  was  reason- 
ably to  be  expected  in  one  of  her  age  had  it  not  been  for  the  alleged 
carelessness  of  the  gripman,  provided,  of  course,  you  believe  the 
gripman  was  negligent.  The  burden  of  proving  the  absence  of  con- 
tributory negligence  is  upon  the  plaintiff,  and  she  must  establish  that 
in  order  to  recover,  just  as  much  as  to  prove  that  the  defendant's 
negligence  was  the  sole  cause  of  the  accident.  And  if  you  find  that 
the  evidence  upon  this  proposition  is  evenly  balanced,  so  that  it 
does  not  preponderate  in  favor  of  one  side  or  the  other,  in  that 
event,  gentlemen,  it  will  be  your  duty  to  render  a  verdict  for 
the  defendant.  On  the  other  hand,  if  yon  believe  that  the 
plaintiff  has  sustained  the  burden  of  proof  as  to  the  question  of 
contributory  negligence  and  that  the  negligence  of  the  defendant's 
gripman  was  the  direct  and  sole  cause  of  the  accident^  then  and 
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only  then,  will  you  proceed  to  the  consideration  of  the  qnestion  of 
damages." 

The  court  thus  left  it  to  the  jury  to  decide  as  to  whether  the 
plaintiff  was  sui  juris  or  non  sui  Juris  and  it  was  not  claimed 
by  the  defendant  that  the  plaintiff  could  or  should,  as  matter  of 
law,  be  declared  sui  juris  or  non  sui  Juris,  We  think  the  learned 
trial  jnstice  was,  therefore,  right  in  saying  that  he  had  fully  charged 
the  jury  on  the  point  presented  by  this  request,  so  far  as  the  defend- 
ant was  entitled  thereto,  and  that  an  instruction  in  the  form 
requested  might  have  confused  or  misled  the  jury.  It  is  to  be  borne 
in  mind  that  the  qnestion  as  to  whether  the  plaintiff  was  sui  Juris 
or  non  sui  Juris  had  not  been  determined  and  it  will  be  observed 
that  this  request  was  general,  and  not  conditional  upon  the  jur}' 
finding  the  plaintiff  non  sui  Juris.  If  charged  it  would  have  been 
in  effect  an  instruction  to  the  jury  that  even  though  they  should 
find  that  the  plaintiff  was  srd  Jurisy  yet  if  her  parents  were  guilty 
of  any  negligence  there  could  be  no  recovery.  It  may  be  said  in 
answer  to  this  argument  that  if  the  plaintiff  was  sv/i  Juris  her 
parents  could  not  be  chargeable  with  negligence  in  allowing  her  to 
go  upon  the  street  and,  technically,  this  is  doubtless  so,  but  the  jury 
had  not  been  so  instructed  and  would  not  understand  that  and  it  is 
manifest  that  this  was  not  the  purpose  of  the  request,  since  the 
court  had  already  instructed  the  jury  that  if  the  plaintiff  was  not 
sui  Juris  and  her  parents  were  guilty  of  negligence,  that  such  negli- 
gence was  imputable  to  her.  The  court  followed  the  Court  of 
Appeals  in  charging  that  if  the  plaintiff  was  non  sui  Juris  she 
could  not  be  chained  with  personal  negligence  and,  in  that  event, 
the  qnestion  of  contributory  negligence  depended  upon  whether  or 
not  her  parents  were  negligent.  {Neun  v.  BocJiSster  JSaihoay  Co., 
166  N.  Y.  146.)  No  exception  was  taken  to  the  charge  that  if  the 
child  was  non  sui  Juris  but  exercised  that  degree  of  care  and  pre- 
caution required  of  a  person  sui  Jurisj  then  even  if  there  was 
negligence  on  the  part  of  the  parents  that  would  not  bar  a  recovery. 
The  court  in  this  part  of  the  charge  was  stating  the  general  rule  of 
law  that  even  though  a  child  be  non  sui  Juris  and  its  parents  be 
negligent,  yet  if  the  child  in  fact  does  exercise  a  degree  of  care  and 
caution  such  as  would  have  permitted  a  recovery  by  an  adult,  the 
negligence  of  the  parents  would  not  be  a  proximate  cause  of  the- 
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i9kccident  which  woald  then  be  due  alone  to  the  negligence  of  the 
defendant,  if  the  defendant  were  negligent.  {Huerzeler  v,  C.  C.  71 
R.  R.  Co.,  139  N.  Y.  490,  493,  494.)  It  may  be  that  the  care  and 
caution  exercised  by  the  plaintiff  would  not  have  established  free- 
dom from  contributory  negligence  on  the  part  of  an  adult  and  that 
this  general  proposition  of  law  was  erroneous  as  applied  to  the  case 
at  bar,  but,  as  has  been  observed,  it  was  neither  excepted  to  nor  was 
the  attention  of  the  court  drawn  to  this  point,  and  if  it  had  been  the 
statement  might  have  been  withdrawn  or  the  jury  might  have  been 
instructed  favorably  to  the  defendant.  The  contention  of  counsel  for 
defendant  upon  the  trial  was  that  if  the  plaintiff  was  8ui  juris  she  was 
bound  to  exercise  the  care  of  an  adult,  and  he  excepted  to  the  charge 
that  she  was  only  bound  to  exercise  such  care  as  would  be  proper  to 
her  age  and  condition  and  that  the  jury  were  to  determine  whether 
she  could  by  the  exercise  of  such  care  as  would  be  reasonably 
expected  from  one  of  her  years  have  avoided  the  accident ;  and  this 
is  also  the  contention  of  counsel  for  the  defendant  on  the  appeal, 
and  he  cites  as  authority  to  sustain  his  position  the  cases  of  McDon- 
old  V.  Metropolitan  St,  R.  Co.  (80  App.  Div.  234)  and  Charlton  v. 
Forty-second  Street^  etc.,  Ry.  Co.  (79  id.  547),  decided  by  this  court. 
In  tliese  cases  the  rule  was  so  stated,  but  the  infants  were  twelve  or 
more  years  of  age,  and,  as  appears  by  the  opinions,  considerable 
importance  was  attached  to  that  fact.  This  court  has,  however,  in 
the  case  of  Murphy  v.  Perlstein  (73  App.  Div.  256)  declared  the  law 
to  be  that  an  infant  sui  juris  is  chargeable  with  contributory  negli- 
gence, but  that  in  determining  whether  he  is  guilty  of  contributory 
negligence  his  acts  are  to  be  considered  with  reference  to  his  age  and 
the  degree  of  care  that  may  reasonably  be  expected  to  be  exercised  by 
one  of  his  years ;  and  while  there  is  considerable  confusion,  if  not  con- 
flict, in  the  decisions  upon  this  question  both  in  the  Appellate  Divi- 
sion and  Court  of  Appeals,  I  think  that  this  is  the  sound  rule  and 
that  it  is  sustained  by  the  weight  of  authority.  {Costello  v.  Third 
Ave.  R.  R.  Co.,  161  N.  Y.  317,  323 ;  Zwack  v.  iT.  T.,  Z.  JS.  d:  W. 
R.  R.  Co.,  160  id.  362 ;  Swift  v.  Staten  Island  Rapid  Transit  R. 
R.  Co.,  123  id.  645 ;  Stone  v.  Dry  DocJc,  etc.,  R.  R.  Co.,  115  id. 
104,  111 ;  McGovem  v.  N.  Y.  G.  &  U.  R.  R.  R.  Co.,  67  id.  417; 
Thurher  v.  Harlem  B.,  M.  &  F.  R.  R.  Co.,  60  id.  326 ;  QMara  v. 
Hudson  River  R.  R.  Co.,  38  id.  449.)    This  confusion  has  doubt- 
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lees  arisen  from  applying  to  civil  actions  the  rules  of  law  applicable 
to  criminal  prosecutions.  By  the  Penal  Code  an  infant  under  the 
age  of  seven  years  is  not  capable  of  committing  crime,  and  infants 
of  seyen  and  under  twelve  are  presumed  to  be  incapable,  but  this 
presumption  may  be  overcome  by  proof  of  sufficient  capacity  to 
.  understand  the  act  and  know  its  wrongfulness  (Penal  Code,  §§  18, 
19),  but  otherwise  one  is  ordinarily  presumed  to  be  responsible  for 
his  acts,  and  the  burden  of  proving  that  he  is  irresponsible  is  upon 
him.  (Penal  Code,  §  17.)  There  is  a  material  difference  between  the 
degree  of  intelligence  required  to  know  the  nature  and  quality  of  an 
affirmative  act  and  to  know  tliat  it  is  wrong  and  the  degree  of  intel- 
ligence which  precludes,  on  account  of  contributory  negligence,  a 
recovery  of  damages  in  a  civil  case  for  injuries  inflicted  through  the 
negligence  of  another,  j'he  question,  when  it  arises  in  a  negligence 
csaef  of  whether  an  infant  was  sui  Juris  or  non _8ui_Jurjs_ is  only_ 
jmp9rtftnt  in  HfltflrTnining  wliftthftr  tliR  infi^pt.  ifl  f/)  be  held-TesponfiLi^ 
l^le  f^r  l^ifl  9wn  contributory  negligence,  in  wlnV.h  fftflfi  freedom 
frnm  p^^nim.!  Tiftgligfty^cjgjMiJns  part  only  niipstjbe  shown,  or  only 
for  the  negligence  of  his  parent  or  guardian  in  which  case  freedom 
from  negligence  on  their  part  only  must  be  shown,  and  it  depends 
upon  whether  he  is  of  such  age  and  intelligence  that  an  ordinarily 
prudent  parent  or  guardian  would  permit  him  to  go  about  upon  the 
public  streets  alone.  If  he  is  not,  then  the  question  of  contributory 
negligence  hinges  upon  the  conduct  of  the  parent  or  guardian, 
and  if  the  parent  or  guardian  has  exercised  that  reasonable 
degree  of  care  and  diligence  in  keeping  the  infant  from  places 
where  harm  may  befall  him  that  would  be  exercised  by  parents 
or  guardians  of  ordinary  prudence  under  like  circumstances,  then 
those  who  negligently  injure  the  infant  must  respond  in  dam- 
ages; and  if  the  parent  or  guardian  has  failed  to  exercise  this 
degree  of  care,  it  is  imputable  to  the  infant  and  precludes  a 
recovery  unless  the  infant  exercised  that  degree  of  care  and  cau- 
tion that  would  have  been  exercised  by  an  ordinarily  prudent 
adult  under  like  circumstances.  If,  however,  the  infant  pos- 
sessed sufficient  age  and  intelligence  to  render  it  prudent  for  the 
parent  or  guardian  to  permit  him  to  go  about  on  the  public  streets 
unaccompanied,  then  he  is  said  to  be  sui  juris  and  it  is  only  his 
own   contributory  negligence  which  will  defeat  a  recovery  for 
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injuries  negligently  inflicted  by  another.  At  the  ontset  npon  proof 
of  the  age  alone  there  may  be  a  presumption  that  the  child  is  no7^ 
sui  Juris  or  8ui  Juris  based  upon  the  common  law,  applying  by 
analogy  the  penal  statutes  of  the  State ;  and  such  presumption  may 
be  rebutted  by  proof  of  want  of  ordinary  capacity.  It  may  some- 
times be  disposed  of  as  a  question  of  law,  but  is  often  a  question  for 
the  jury.  What  the  presumption  on  that  point  was  in  this  case  and 
^ow  it  was  affected  by  other  evidence  and  whether  the  question  of 
sui  Juris  or  non  sui  Juris  should  have  been  decided  by  the  court, 
are  questions  not  presented  by  this  appeal.  The  question  as  to 
whether  this  infant  of  six  years,  if  deemed  sui  Juris  by  the  jury,  waa 
to  be  held  accountable  for  her  conduct  as  if  she  were  an  adult  is 
before  us.  I  think  she  was  free  from  contributory  negligence, 
assuming  her  to  be  sui  Jurisj  if  she  exercised  that  degree  of  care 
and  caution  which  would  have  been  exercised  by  an  ordinarily  pru- 
dent child  of  her  own  age  and  intelligence  under  like  circumstances, 
or  in  other  words  as  might  be  reasonably  expected  of  her  in  view  of 
her  age  and  intelligence.  We  may  take  judicial  notice  that  chil- 
dren in  going  along  upon  a  street,  even  though  they  are  of  suf- 
ficient age  and  possess  sufficient  intelligence  to  render  it  prudent  for 
the  parent  or  guardian  to  permit  them  to  go  about  alone,  engage  in 
sport  and  play  and  are  otherwise  attracted  and  diverted  from  exer- 
cising that  degree  of  care  and  caution  for  their  own  safety  that  is 
exercised  by  ordinarily  prudent  adults.  While  children  who  are 
sui  Juris  are  chargeable  with  contributory  negligence  and  must 
exercise  care  for  their  own  safety,  it  will  not  do  to  hold  them 
responsible  for  the  same  degree  of  care  as  is  exercised  by  ordinarily 
prudent  adults  or  to  cast  npon  them  the  burden  of  showing  that 
they  are  incapable  of  exercising  such  a  degree  of  care.  Of  course, 
as  witli  adults,  the  court  may  be  justified  in  deciding  that  they 
have  been  negligent  as  matter  of  law ;  but  neither  court  nor  jury 
should  judge  them  as  if  they  were  adults. 

It  is  contended  on  the  part  of  the  appellant  that  the  verdict,  which 
was  for  $12,000,  is  excessive.  The  injuries  necessitated  the  ampu- 
tation of  plaintifiPs  left  arm  an  inch  below  the  elbow.  The  arm  is 
practically  useless.  The  scar  has  a  tendency  to  make  the  nerves 
sensitive  at  that  point  and  there  is  a  tender  spot  on  the  stump  and 
the  plaintiff  experiences  a  feeling  as  if  pins  and  needles  were  going 
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through  the  left  hand  which  has  been  removed.  The  development 
of  the  left  shoulder  and  side  are  markedly  leas  than  that  of  the 
right,  leaving  the  left  shoulder  much  lower,  and  this  condition  was 
exhibited  to  the  jury.  There  was  also  evidence  that  the  plaintiffs 
nerves  have  been  seriously  affected  by  the  accident  and  that  she  has 
been  ill  from  nervous  troubles  nearly  all  the  time  since  down  to  the 
time  of  the  trial  in  January  last ;  that  she  is  not  able  to  comb  her 
hair  or  cut  her  food  or  dress  herself,  and  that  for  two  or  three  yearrf 
preceding  the  trial  she  had  rested  well,  but  before  that  her  sleep  was 
disturbed  and  she  complained  of  pains  through  her  whole  side  and 
arms  and  sometimes  would  wake  up  with  pains ;  that  she  has  suf- 
fered pain  in  her  side  and  limbs  from  the  time  of  the  accident  until 
she  testified  in  the  case,  but  not  all  the  time.  In  these  circumstances, 
while  the  verdict  seems  large,  we  cannot  say  that  it  is  excessive  and 
we  would  scarcely  be  justified  in  reducing  it.  At  the  request  of 
counsel  for  the  defendant  the  court  instructed  the  jury  that  there 
was  no  evidence  in  the  case  that  would  justify  them  in  finding  that 
the  plaintiflE  suffered  any  other  injury  as  the  result  of  the  accident 
than  the  loss  of  a  part  of  her  left  arm.  Counsel  for  the  plaintiff 
subsequently  requested  the  court  to  instruct  the  jury  that  there  was 
evidence  in  the  case  "  as  to  the  atrophied  condition  of  the  muscles 
and  lack  of  development,"  to  which  the  court  replied,  "  I  recall 
that  fact  now,  gentlemen,  and  if  that  is  your  recollection  of  the  tes- 
timony you  may  consider  that  in  estimating  the  damages."  There- 
upon counsel  for  defendant  said,  ^^  I  except  to  that  —  that  is,  in 
allowing  the  jury  to  consider  that  at  all  as  an  element  of  damage." 
The  court  then  inquired  of  counsel  for  defendant,  "  Do  you  ask 
me  to  instruct  them  not  to  consider  it  ? "  to  which  the  only  reply 
was,  ^^  I  except  to  your  Honor  allowing  them  to  consider  that  as  an 
element  of  damages  if  they  ever  get  to  the  question  of  damages." 
These  exceptions  are  urged  as  constituting  reversible  error.  Coun- 
sel for  the  defendant  should  have  requested  the  court  to  instruct  the 
jury  not  to  consider  this  evidence,  since  the  court  manifested  a  desire 
to  do  so  if  that  was  desired.  It  may  be,  strictly  speaking,  there  was 
no  express  evidence  of  an  atrophied  condition  of  the  muscles,  but 
there  was  express  evidence  that  plaintiff  had  "  hardly  any  "  muscles 
on  the  left  side,  and,  as  already  stated,  there  was  a  marked  lack  of 
development  of  that  side.     Whether  this  condition  of  the  muscles 
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of  the  left  side  was  wholly  dae  to  lack  of  development  or  whether 
in  part  there  was  a  wasting  away  of  the  muscles  owing  to  lack  of 
exercise  from  the  non-nse  of  the  left  arm  was  not  specifically  shown, 
but  that  there  was  from  lack  of  exercise  atrophy  of  the  muscles  of 
what  remained  of  the  left  arm  may  be  presumed  from  common 
knowledge.  Moreover,  if  the  purpose  of  the  exception  was  to 
present  the  point  that  there  was  no  evidence  of  atrophy  of  the 
muscles,  counsel  for  defendant  should  have  been  more  specific  or 
explained  his  exception  as  presenting  the  point  that  the  jury  should 
not  be  allowed  to  consider  the  evidence,  whatever  it  was,  as  ao 
element  of  damage. 

We  find  no  error  requiring  reversal  and,  therefore,  the  judgment 
and  order  should  be  affirmed,  with  costs. 

Van  Bbunt,  P.  J.,   concurred;    Pattbbson,  J.,  concurred  in 
result ;  Ingbaham  and  Hatch,  J  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 


HoBAOE  Stokes,  as  Trustee  of  John  Sohildknboht,  a  Bankrupt, 
Appellant,  v.  John  Sohildkneoht  and  Maodalbna  Sohildknbght, 
Bespondents,  Impleaded  with  Thb  Bank  fob  Savings  in  ths 
City  of  New  Yobk. 

Dtfault — failure  to  demand  a  copy  complaint  toithin  twentff  daye — a  moUon 
to  require  pUUrUijfe  attorney  to  eeroe  a  eopy  complaint  and  accept  an  anmeer 
is  improper — it  should  be  to  open  the  drfauU  and  for  leave  to  eerve  a  demand. 

Where  an  action  is  begun  by  the  service  of  the  summons  only,  if  the  defendants 
desire  a  copy  of  the  complaint,  they  should,  in  accordance  with  section  479  of 
the  Code  of  Civil  Procedure,  serve  a  written  demand  for  the  same  upon  the 
plaintifTs  attorney  within  twenty  days  after  the  service  of  the  summons  upon 
them. 

If  the  defendants  neglect  to  serve  such  demand  within  the  prescribed  time,  their 
remedy  is  to  apply  to  the  court  to  open  the  default  and  to  be  permitted  to 
serve  the  demand;  they  have  no  standing,  while  the  default  continues,  to  make 
a  motion  to  require  the  plaintiff's  attorney  to  serve  a  copy  of  the  comphuot 
upon  them,  and  for  leave  to  plead  thereto. 

Appeal  by  the  plaintiff,  Horace  Stokes,  as  trustee  of  John  Schild- 
^echt,  a  bankrupt,  from  an  order  of  the  Supreme  Court,  made  at 
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the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  4th  day  of  June,  1903,  requiring 
him  to  serve  a  copy  of  the  complaint  upon  the  attorneys  for  the 
defendants  Schildkneoht,  and  granting  said  defendants  leave  to  plead. 

Oeorge  W.  Carry  for  the  appellant. 

Fra/nds  X.  Butler^  for  the  respondents. 

Lauohlin,  J. : 

The  action  was  brought  to  set  aside  a  transfer  of  a  bank  account 
by  the  bankrupt  to  his  wife,  and  to  have  the  money  on  deposit  in 
her  name  declared  to  be  the  property  of  the  bankrupt.  Personal 
service  of  the  summons  was  made  upon  the  respondents  on  the  21st 
day  of  March,  1903.  On  the  twenty-sixth  day  of  the  same  month 
the  bank,  which  was  also  a  party  defendant,  obtained  an  order  to 
show  cause  returnable  on  the  first  day  of  April  thereafter,  for  an 
order  permitting  it  to  pay  into  court  the  amount  of  the  deposit,  less 
its  costs,  and  for  a  discontinuance  of  the  action  as  against  it.  On  the 
return  day  Messrs.  Knabe  and  Butler,  by  George  William  Hart, 
appeared  for  the  respondents.  The  motion  was  held  until  the  thir- 
teenth of  April,  when  the  respondents  appeared  in  the  same  manner 
in  opposition,  presenting  an  affidavit  of  the  respondent,  John  Schild* 
knecht.  On  the  seventeenth  day  of  April  the  motion  was  granted, 
but  the  order  was  not  entered  nntil  the  twenty-sixth  day  of  May, 
and  it  recited  that  respondents  appeared  in  opposition  by  said  Knabe 
and  Butler,  their  attorneys.  On  the  twenty-seventh  day  of  May 
the  respondents  obtained  an  order  to  show  cause  why  the  plaintiff 
should  not  be  compelled  to  serve  a  copy  of  the  complaint  upon 
Messrs.  Knabe  and  Butler,  their  attorneys,  and  why  they  should  not 
have  leave  to  answer,  demur  or  othterwise  move  in  the  premises. 
The  affidavit  upon  which  the  order  was  granted  showed  a  verbal 
demand  upon  the  plaintiff^s  attorneys  for  a  copy  of  the  complaint 
on  the  twenty-sixth  day  of  May,  which  was  denied  upon  the  ground 
that  respondents  were  in  default.  The  attorney  for  the  plaintiff 
presented  an  affidavit  in  opposition  to  the  motion,  denying  that 
such  demand  had  been  made  upon  him.  The  respondents  have 
neither  served  a  notice  of  appearance  nor  answered  nor  demurred, 
and,  therefore,  have  not  appeared  in  the  manner  prescribed  by 
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section  421  of  the  Code  of  Civil  Procedare.  They  claim  that 
their  appearance  upon  the  motion  made  by  their  codefendant  was 
a  safficient  appearance,  and  doubtless  it  was  for  the  pnrpoee  of 
giving  the  coart  jurisdiction  over  them,  which,  however,  it  already 
had  by  the  personal  service  of  the  summons.  But  there  was  no 
appearance  which  gave  the  plaintiff  tlie  names  and  addresses  of 
the  attorneys  for  the  respondents,  at  least  until  the  affidavit  was  pre- 
sented in  opposition  to  the  motion  on  the  thirteenth  day  of  April, 
when  the  respondents  were  in  default  for  not  having  appeared  within 
twenty  days  after  the  service  of  the  summons.  Moreover,  if  the 
respondents  desired  a  copy  of  the  complaint,  they  should  have  served 
a  written  demand  within  twenty  days  after  the  service  of  the  sum- 
mons, in  accordance  with  the  provisions  of  section  479  of  the  Code 
of  Civil  Procedure.  Even  if  a  verbal  demand  for  a  copy  of  the 
complaint  was  made  upon  the  attorney  for  the  plaintiff  on  the 
twentyHBixth  day  of  May,  he  was  under  no  obligation  to  comply 
therewith.  Where,  as  here,  the  summons  is  served  without  the 
complaint,  if  the  appellant  desires  a  copy  of  the  complaint  his 
remedy  is  to  apply  to  the  attorney  for  the  plaintiff  therefor,  in 
accordance  with  the  practice  established  by  the  Code  of  Civil  Pro- 
cedure (1  Rumsoy  Pr.  [2d  ed.]  231,  232,  235),  which  may  not  be 
disregarded,  and  an  application  made  to  the  court  instead  for  a 
peremptory  order  requiring  the  service  of  the  complaint.  The 
respondents  having  failed  to  appear  and  demand  a  copy  of  the  com- 
plaint until  after  they  were  in  default,  they  were  in  no  position  ta 
require  it  until  by  consent  or  an  order  of  tlie  court  their  default 
was  opened.  Their  remedy  was  to  have  their  default  opened  and 
be  permitted  to  serve  a  demand  for  a  copy  of  the  complaint,  but, 
as  has  been  seen,  that  was  not  the  application  or  the  order  thej 
obtained. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  niotion  denied,  with  ten 
dollars  costs. 

Van  Brunt,  P.  J.,  Pattebson,  Inoraham  and  Hatch,  JJ.% 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  diBbursementB,  and 
motion  denied,  with  ten  dollars  costs. 
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Charles  A.  Steuebwald,   Appellant,  v.  Habrt   D.  Gill, 

Bespondent. 

Flenonal  judgment,  ichen  a  fneehame^%  lieu  is  noi  eetaUiehed  in  an  action  brought 
for  ite  forecloaure — right  to  a  jury  trial,  how  secured — haw  ^oaived. 

Section  8412  of  the  Code  of  Civil  Procedure,  providing  that,  in  an  action  to  fore- 
close a  mechanic's  lien,  the  court  may,  if  the  lien  is  invalid,  award  the  plaintiff 
a  personal  judgment  against  the  defendant,  does  not  impair  the  defendant's 
right  to  a  jury  trial 

This  right  may  be  preserved  (1)  by  having  the  issues  settled  and  tried  by  a  jury 
in  advance  of  the  trial  at  Special  Term,  or  (2)  by  trying  the  issue  as  to  the 
validity  of  the  lien  at  Special  Term  first,  with  the  understanding  that  if  the 
lien  be  declared  invalid  an  interlocutory  judgment  to  that  effect  will  be 
granted,  and  the  issues  upon  which  the  personal  judgment  depends  sent  to 
the  Trial  Term. 

Unless  the  defendant  preserves  his  right  to  a  jury  trial  by  one  of  such  methods, 
he  will  be  deemed  to  have  waived  the  same,  and  the  court,  on  decreeing  the 
invalidity  of  the  lien,  may  enter  the  personal  judgment. 

Yah  Brunt,  P.  J.,  dissented. 

Appeal  by  the  plaintiff,  Charles  A.  Stenerwald,  from  a  judgment 
of  the  Snpreme  Conrt  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  Ist  day  of  November, 
1901,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  New 
York  Special  Term,  dismissing  the  complaint  upon  the  merits. 

Arthur  Furher^  for  the  appellant. 

.    Joseph  Steinertj  for  the  respondent. 

Laughlin,  J. : 

This  is  an  action  to  foreclose  a  mechanic's  lien  for  work,  labor 
and  services  performed  on  premises  known  as  No.  337  East  Fifty- 
seventh  street  owned  by  the  defendant.  The  lien  is  based  upon  a 
contract  in  parol  by  which  the  owner  employed  the  plaintiff  to 
make  changes  and  alterations  in  the  building  then  on  the  premises 
npon  a  ten  per  cent  basis,  that  is,  the  plaintiff  was  to  purchase  the 
materials  and  procure  the  labor,  and  the  defendant  was  to  advance 
the  necessary  money  therefor  and  to  pay  the  plaintiff  for  his  services 
in  supervising  the  work  and  paying  the  bills  an  amount  equal  to  ten 
per  cent  of  the  aggregate  cost  of  materials  and  labor.  The  court  evi- 
dently dismissed  the  complaint  npon  the  theory  that  the  lien  was  not 
filed  within  the  time  prescribed  by  the  statute.    (Laws  of  1897,  chap. 
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418,  §  10.)     The  lien  was  filed  on  the  16th  day  of  November,  1900. 
The  last  item  of  work  performed  bj  the  plaintiff  was  on  the  8th  day  of 
September,  1900,  and  consisted  in  oiling  the  concrete  on  the  top  floor, 
the  cost  of  which  for  labor  and  material  was  eight  dollars  and  eighty- 
six  cents.    The  last  work  done  prior  to  that  time  was  on  the  fonrth 
day  of  August,  which  was  more  than  ninety  days  prior  to  filing  the 
lien.    The  plaintiff  gave  evidence  from  which  the  trial  court  was 
justified  in  finding  that  his  contract  work  was  complete  on  the 
fourth  day  of  August,  and  that  the  oiling  of  the  floor  was  not  part 
of  the  original  contract  work,  but  was  work  done  at  the  suggestion 
of  the  defendant's  wife.      The  court,  therefore,  was  justified  in  find- 
ing that  the  lien  was  invalid,  but  this  does  not  warrant  the  dismissal 
of  the  complaint     In  addition  to  demanding  a  foreclosure  of  the 
lien,  the  plaintiff  in  his  complaint  demanded  personal  judgment 
against  tlie  defendant  for  any  deficiency.     The  Legislature,  by  sec* 
tion  34:12  of  the  Code  of  Civil  Procedure,  has  commanded  that  even 
though  the  lien  be  invalid,  the  right  to  a  personal  judgment  in  such 
case  shall  be  determined  in  the  action,  and  we  have  held  that  this 
provision  of  law  does  not  impair  the  defendant's  right  to  a  jury  trial. 
(ffawkhis  V.  Mapes-Heeve  Construction  Co.,  82  App.  Div.  72.)  The 
defendant  will  now,  of  course,  be  entitled  to  a  jury  trial  if  he  desires 
it.     In  Hawkins  v.  Ma^pes-Reeve  Constrttction  Co.    (svpra)  we 
suggested  two  methods  by  which  this  may  be  secured :  (1)  By  hav- 
ing the  issues  settled  and  tried  by  a  jury  in  advance  of  the  trial  at 
Special  Term,  or  (2)  by  trying  the  issue  as  to  the  validity  of  the  Hen 
at  Special  Term  first,  with  the  understanding  that  if  the  lien  be 
declared  invalid  an  interlocutory  judgment  to  that  effect  will  be 
granted,  and  sending  the  issues  upon  which  the  personal  judgment 
depends  to  the  Trial  Term.     Unless  the  defendant  in  such  case 
secures  or  preserves  his  right  to  a  jury  trial  in  one  of  these  methods, 
he  will  be  deemed  to  have  waived  the  same,  and  the  court,  on 
decreeing  the  invalidity  of  the  lien,  may  enter  the  personal  judgment 
It  follows,  therefore,  that  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event 

Patterson,  Ingraham  and  Hatch,  JJ.,  concurred ;  Van  Brunt, 
P.  J.,  dissented. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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Rosalie  Abonson,  Respondent,  v.  Henby  B.  Sire,  Appellant. 

Praetiee  —  remedy  for  the  eorrection  cf  a  JudgmerU  entered  an  a  etipulatian — a 
motion  to  amend  a  judgment  .may  he  made  Infore  a  Juitiee  other  than  the  one 
directing  it. 

Ad  interlocutory  judgment,  in  strict  accordance  with  a  stipulation  entered  into 
between  the  parties,  cannot  be  amended  on  a  motion  made  by  one  of  the  par- 
ties and  opposed  by  the  other;  the  remedy  of  the  party  objecting  to  the  form 
of  the  judgment  is  to  make  a  motion  to  be  relieved  from  the  stipulation  and  to 
have  the  judgment  vacated. 

A  motion  to  amend  an  interlocutory  judgment  may  be  heard  at  a  Special  Term, 
not  presided  over  by  the  justice  who  presided  at  the  Special  Term  at  which 
the  judgment  was  granted. 

Appeal  by  the  defendant,  Henry  B.  Sire,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  20th 
day  of  May,  1903,  denying  his  motion  to  amend  the  interlocutory 
judgment  herein,  and  also  from  an  order  entered  in  said  clerk's 
ofSce  on  the  26th  day  of  May,  1903,  denying  his  motion  to  resettle 
said  order  entered  herein  on  the  20th  day  of  May,  1903. 

FrcmJdvn,  Bieuy  for  the  appellant. 

Moses  Weinmcmj  for  the  respondent. 

Lauohijn,  J. : 

This  is  an  action  for  an  accounting  of  the  income  under  a  lease  of 
the  premises  situate  at  the  southeasterly  comer  of  Thirty-ninth 
street  and  Broadway  in  the  city  of  New  York,  known  as  the  Casino 
property,  and  it  is  based  on  an  agreement  in  writing  between  the 
parties,  made  on  the  24th  day  of  April,  1897,  by  which  the  defend- 
ant, in  the  event  of  tiie  purchase  of  the  lease  by  him  under  a  decree 
of  foreclosure  in  an  action  then  pending,  agreed,  for  the  term  of  the 
existence  of  said  lease  and  any  renewal  thereof  and  any  further 
lease  of  the  property  that  might  be  obtained  by  the  parties,  to  pay 
to  the  plaintiff  annually  a  sum  equal  to  one-quarter  of  the  net  profits 
received  and  realized  under  the  lease,  over  and  above  the  sum  of 
$25,000,  which  was  to  be  first  deducted  from  the  annual  gross 
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income  for  the  payment  of  the  ground  rent,  taxes,  assessment  and 
insurance.  "When  the  cause  was  moved  for  trial  an  interlocutory 
judgment  was  entered,  by  consent,  directing  the  defendant  to 
account  for  the  net  profits  derived  under  the  lease  from  the  17th 
day  of  October,  1898,  to  the  date  of  the  accounting  and  for  the 
moneys  which  the  plaintiff  may  be  entitled  to  receive  under  said 
agreement.  The  attorneys  for  the  defendant  stipulated  in  writing 
for  the  entry  of  tlie  interlocutory  judgment  in  this  form.  The 
defendant,  upon  affidavits  showing  that  he  did  not  obtain  possession 
of  the  premises  under  the  lease  until  on  or  about  the  1st  day  of  March, 
1899,  moved  to  amend  the  interlocutory  judgment  by  inserting  that 
date  in  place  of  the  19th  day  of  October,  1898,  as  the  date  from 
which  he  should  account.  Although  it  is  not  controverted  that  the 
defendant  did  not  obtain  possession  until  the  Ist  day  of  March, 
1899,  it  appears  that  he  purchased  the  lease  at  the  foreclosure  sale 
and  obtained  the  referee^s  deed  on  the  19th  day  of  October,  1898, 
the  date  from  which  he  has  been  directed  to  account.  It,  there- 
fore, presumptively  appears  that  he  was  entitled  to  possession  from 
that  date.  Prior  to  obtaining  actual  possession  he  may  have  received 
rent  or  other  consideration  from  those  who  remained  in  possession, 
and  if  so,  it  is  his  duty  to  account  therefor.  If  he  received  no  rent, 
income  or  other  consideration  under  the  lease  between  the  19th  day 
of  October,  1898,  and  the  Ist  day  of  March,  1899,  there  is  nothing 
to  account  for  during  that  period  under  the  interlocutory  decree. 
And,  therefore,  in  no  event  is  he  prejudiced  by  the  requirement 
that  he  should  account  from  the  date  of  the  purchase  of  the  lease. 
If,  on  the  other  hand,  he  received  moneys  or  other  property  between 
the  date  of  the  purchase  of  the  lease  and  the  tune  he  obtained 
possession  thereunder  in  which  the  plaintiff  is  entitled  to  share,  her 
rights  will  be  lost,  unless  he  is  required  to  account  therefor  in  this 
action. 

Moreover,  there  was  no  authority  to  amend  the  interlocutory 
judgment  in  this  respect  by  motion.  It  is  not  claimed  that  it 
was  not  entered  in  strict  accordance  with  the  agreement  of  the  par- 
ties. It  cannot  be  assumed  that  the  plaintiff  would  have  consented 
to  the  interlocutory  judgment  if  it  had  not  required  the  defendant 
to  account  from  the  date  of  the  purchase  of  the  lease.  If  the 
defendant  desired  to  be  released  from  his  stipulation  his  remedy 
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was  by  motion  for  such  relief,  and  to  have  the  interlocutory  judg- 
ment vacated  and  not  by  a  motion  to  correct  the  decree  as  entered. 

The  purpose  of  the  motion  for  a  resettlement  of  the  order  was  to 
have  it  recited  that  counsel  for  defendant  entered  a  preliminary 
objection  to  the  hearing  of  the  motion  at  Special  Term,  Part  I, , 
upon  the  ground  that  the  interlocutory  judgment  had  been  granted 
at  Special  Term,  Part  III,  and  that  the  hearing  on  the  motion  should 
be  referred  to  the  justice  who  presided  at  the  time  of  granting  the 
interlocutory  judgment.  There  is  no  merit  in  this  objection  and  it 
was  properly  overruled. 

It  follows,  therefore,  that  both  orders  should  be  affirmed,  with 
one  allowance  of  ten  dollars  costs  and  disbursements. 

Van  Brunt,   P.  J.,   Patterson,   Ingraham  and   Hatch,   JJ., 
concurred. 

Orders   affirmed,  with  one  allowance  of  ten  dollars  costs  and 
disbursements. 


Note. — The  rest  of  the  cases  of  this  term  will  be  found  in  the  next  volume^ 
86  App.  Div.—  [Rep. 
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In  the  Matter  of  the  Transfer  Tax  upon  the 
Estate  of  Abram  Post,  Deceased.  Homer 
R.  OlUies,  as  Executor,  etc.,  of  Abram 
Post,  Deceased,  Appellant;  CiomptroUer  of 
the  State  of  New  York,  Respondent.— Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.—Appeal  by  the  executor  from  an 
order  of  tne  surrogate  of  the  county  of 
Orange,  reversing  an  order  made  by  said 
surrogate,  assessing  the  transfer  tax  on  the 
estate  of  the  deceased.  — 
QooDRicH,  P.  J.:  The  main  point  on  the 
appellant's  brief  is  that  the  order,  having 
been  entered  by  consent,  is  not  appealable. 
The  notice  of  appeal  states  that  it  is  an 
appeal  from  an  order  of  January  27, 1908,  as 
resettled  by  order  of  March  d4, 1908.  The 
resettled  order  is  the  one  appealed  from. 
That  order  speciflcally  states  that  it  was 
granted  on  sustaining  and  opposing  affidavits 
and  after  opposition  of  the  counsel  of  the 
Comptroller.  This  can  hardly  be  called  an 
order  entered  by  consent.  The  contention 
of  the  appellant  that  the  transfer  tax  cannot 
be  imposed  until  the  vesting  of  the  con- 
tingent estate  is  settled  adversely  to  such 
contention  by  Matter  of  VanderbUt  (172  N. 
Y.  69;.  The  order  must  be  affirmed,  with 
costs.  Bartlett,  Woodward,  Hirschberg  and 
Hoolcer.  JJ.,  concurred. 
J.  Stewart  Ross,  as  Executor,  etc.,  of  James 
F.  Oillen,  Deceased,  Respondent,  v.  The  City 
of  New  Yorlc,  Appellant.— Judgment  af- 
firmed, with  costs.-  Appeal  by  the  defend- 
ant from  a  judgment  in  favor  of  the  plain- 
tiff entered  upon  the  report  of  a  referee.— 
Goodrich,  P.  J.:  This  action  was  brought 
to  recover  a  balance  claimed  to  be  due  to 
James  F.  Qillen,  under  a  contract  made 
between  him  and  the  board  of  sewer  com- 
missioners for  the  village  of  Jamaica,  dated 
April  38,  1897,  for  the  laying  of  a  sewer  in 
that  village.  The  work  was  to  be  completed 
on  or  before  October  1,  1897,  and  no  pay- 
ments were  to  become  due  until  the  com- 
S lotion  of  the  work  had  been  duly  certified 
y  the  engineer  in  charge  of  the  work  and 
approved  bv  said  commissioners.  The 
complaint  alleged  that  the  plaintiff  fully 
performed  and  completed  his  contract  on  or 
before  December  81, 1887,  and  tliat  there  be- 
came due  to  him  $187,630.95,  of  which  there 
had  been  paid  $100,630.68,  leaving  due 
$36,991.37;  that  the  village  of  Jamaica  was 
consolidated  into  the  city  of  New  York  by 
the  Qreater  New  York  charter  on  January  1, 
1898;  *  tliat  the  power  of  the  engineer  of  the 
commissioners  to  certify  the  work  and  of 
the  commissioners  to  approve  was  vested  in 
the  commissioners  of  sewers  of  the  defend- 
ant, and  that  the  latter  '*  has  unreasonably 
and  improperly  refused  to  certify  to  the 
completion  of  said  work  of  the  plaintiflT  as 
having  been  fully  completed,  and  of  the 
materials  furnished  as  having  been  fully 
furnished,   as  required  by  said  contract.^' 


The  city  denied  that  Qillen  fully  performed 
his  contract,  but  alleged  that  in  the  year 
1898  he  abandoned  the  work  and  neglected 
and  refused  to  continue  the  same  although 
requested  to  continue  and  complete  his 
work,  and  that  no  certificate  was  ever  siven 
by  the  engineer  in  charge  of  the  work  nor 
by  his  successor,  for  the  reason  that  the 
contract  was  not  properly  performed  accord- 
ing to  the  plans  and  specifications.  It  is 
conceded  by  the  learned  corporation  counsel 
that  the  material  furnished  for  the  work 
was  of  good  quality  and  proper  for  the  use 
intended,  and  he  confines  his  objection  to 
the  method  of  laying,  connecting  and 
cementing  the  pipes  in  the  joints  at  certain 
parts  of  the  work  which  he  claims  was 
negligently  and  improperly  performed.  The 
contract  provided  that  the  pipes  should  be 
laid  so  that  there  would  be  no  sagging  be- 
tween them,  with  close  joints  having  a 
gasket  of  jute  between  the  spigot  and  hub, 
the  space  to  be  then  entirely  filled  in  with 
compressed  mortar,  sides  and  top,  and  every 

J»recaution  taken  to  secure  a  water-tight 
oittt.  Upon  this  question  there  were  many 
witnesses  examined  and  a  large  volume  of 
testimony  taken.  There  was  evidence  that 
this  part  of  the  specifications  was  not  com- 
plied with,  and  there  was  evidence  that  it 
was.  A  careful  consideration  shows  that  at 
most  the  real  criticism  of  Gillen^s  work  lies 
in  the  claim  that  in  the  annular  connection 
or  joint  between  the  pipes  the  cement  was 
used  only  in  the  upper  part  of  the  joint  and 
not  all  the  way  around,  more  especially 
down  to  and  at  the  bottom,  and  that  jute 
was  not  sufficiently  used.  Even  this  criticism 
is  confined  to  work  upon  a  space  of  a  few 
hundred  feet  on  Lincoln  avenue,  the  whole 
sewer  being  twenty-nine  miles  in  length. 
The  pipe  was  not  round  but  pear-shaped,  the 
broadest  part  at  the  top  and  the  pointed  part 
at  the  bottom.  The  spigot  was  only  one- 
fourth  or  three-eighths  of  an  inch  smaller 
than  the  hub  and  was  expected  to  be  driven 
or  butted  home  so  as  to  fit  closely.  It  is  mani- 
fest that  after  being  thus  laid  it  would  be 
somewhat  difficult  to  drive  jute  or  cement 
into  the  aperture  without  breaking  the  pipe, 
which  was  not  hard  baked  like  vitrified 
pipe.  There  was  very  little  testimony  of- 
fered by  the  city  as  to  the  condition  of  the 
pipes  and  the  cement  in  the  joints  while  the 
work  was  being  done  or  whUe  the  pipes  lay 
in  their  place  in  the  trench,  but  there  was 
evidence  tliat  after  Qillen,  upon  the  de- 
mand of  the  dty  authorities,  had  refused  to 
do  any  further  work,  an  examination  and  in- 
spection was  had  and  the  sewer  found  defec- 
tive and  that  a  contract  was  given  by  the 
city  to  one  CaccaveLJo  to  take  up  and  relay 
the  pipes  in  Lincoln  avenue  for  several  hun- 
dred feet.  He  opened  the  trench  and  took 
up  the  old  pipes,  usually  breaking  them 
before  removal  from  the  trench  because  it 


*  See  Laws  of  1897,  chap.  878,  H  1«  4,  666, 1611.—  [Rep. 
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was  cheaper  to  romoye  them  in  that  way 
than  to  remove  the  pipee  whole;  and  there  u 
testimony  that  in  a  number  of  places  there 
was  no  appearance  to  indicate  that  jute  and 
cement  had  been  used  at  the  bottom  of  the 
joints.  On  the  other  hand,  there  is  evidence 
that  jute  was  used  wherever  it  was  practi- 
cable to  use  it  and  tha€  Joints  were  properly 
cemented  and  that  there  was  a  large  flow  of 
natural  water  from  springs  along  the  line  of 
the  sewer,  no  great  that  at  times  after  Gillen 
had  finished  his  work  the  outflow  entirely 
filled  the  interior  of  the  pipe  and  also  ran 
alongside  the  pipes;  and  that  such  a  flow 
was  calculated  after  some  time  to  remove 
the  cement  and  destroy  a  close  joint.  It  is 
to  be  observed  that  the  pipes  were  laid 
under  the  supervision  of  the  engineer  of  the 
sewer  board  and  the  village  inspectors,  who 
made  some  complaints  from  time  to  time 
which  resulted  in  Gillen*s  redoing  parts  of 
the  work,  but  they  certified  to  the  work 
during  its  progress,  these  certificates  being 
approved  by  the  sewer  commissioners  and 
amounting  on  December  1, 1^  to  $125,799.48 
at  the  contract  prices,  and  Oillen  received 
over  $100,000  on  these  certificates.  The  last 
of  these  were  given  after  the  work  had  been 
done  on  Lincoln  avenue.  Gillen  produced 
the  evidence  of  himself,  his  superintendent 
and  foreman  and  of  two  assistant  engineers 
appointed  by  the  village  sewer  commission- 
ers to  supervise  the  work,  in  order  to  show 
that  it  was  properly  done  in  accordance  with 
the  specifications.  There  were  a  number  of 
inspectors  on  the  work  in  the  employ  of  the 
commiitsioners  and  who  were  not  produced 
by  either  party.  The  defendant  produced 
as  a  witness  the  chief  engineer  of  the  village 
sewer  commissioners,  who  admitted  that  the 
material,  pipes  and  cement  were  of  the  best 
quality  and  that  when  he  made  complaint 
to  Gillen  during  the  progress  of  the  work  his 
requirements  were  complied  with.  It  also 
offered  the  evidence  of  competent  engineers 
and  others  who  examined  Glllen'swork  a 
year  after  its  completion,  and  their  testi- 
mony is  to  the  effect  that  in  several  places 
along  Lincoln  avenue  the  union  of  the  pipes 
was  improperly  and  imperfectly  done,  that 
jute  was  not  used  nor  cement  properly  ap- 
plied at  the  joints  of  the  pipes  in  many 
places,  and  that  the  work  was  not  in  accord- 
ance with  the  contract.  A  careful  exami- 
nation of  the  whole  evidence,  however,  con- 
vinces me  that  there  was  a  fair  question  of 
fact,  for  the  decision  of  the  referee,  whether 
Gillen  had  performed  his  work  according  to 
the  specifications;  and  while  it  is  evident 
that  the  sewer  on  Lincoln  avenue,  when  the 
pipes  were  taken  up  by  Caccavajo,  about  a 
year  after  Gillen  finished  his  work,  were 
not  in  perfect  condition,  there  was  evi- 
dence to  justify  the  referee's  finding  that 
Gillen  **  fully  completed  the  same  substan- 
tially according  to  the  terms  and  conditions  ^ 
of  his  agreement  *'  on  or  before  the  81st  day 
of  December,  1897,"  and  there  is  no  such 
preponderance  of  evidence  as  to  require  a 
reversal  of  the  referee's  finding  of  fact  upon 
this  question.  The  refusal  of  the  defend- 
ant's sewer  commissioners  to  certify  the 
completion  of  Gillen's  contract,  in  view  of 
the  referee^s  finding,  was,  therefore,  un- 
reasonable. The  rule  on  this  subject  is 
clearly  stated  in  Doll  v.  Noble  (116  N.  Y.  880, 
282),  where  the  court  quoted  from  the 
opinion  in  Bowery  National  Bank  v. 
Mayor,  C63  N.  Y.  886),  as  follows:  "  It  was 
necessary  for  them  (the  plaintiffs;  either  to 
prove  upon  the  trial  the  making  of  such 
certificate,  or  to  show  that  it  was  refused 
unreasonably  and  in  bad  faith.  It  was  un- 
reasonable to  refuse  it,  if  it  ought  In  the 


contemplation  of  the  contract  to  be  given. 
In  such  contemplation  it  ought  to  have  been 
given,  when,  in  any  fact  and  beyond  all 
pretense  of  dispute,  the  state  of  thin^ 
existed  to  which  the  water  purveyor  was  to 
certify,  to  wit.  the  full  completion  of  the 
contract  in  each  and  every  one  of  its  stlpnla- 
tions.*'  I  have  examined  with  cane  the 
various  exceptions  of  the  def^idant  to  the 
admission  or  exclusion  of  evidence  and  am 
unable  to  find  any  which  affects  the  result 
so  far  as  to  constitute  reversible  error. 
The  judgment  should  be  aiBrmed,  with 
costs.  Bartlett,  Woodward,  Hirschberg  and 
Jenks,  JJ.,  concurred. 
Eliza  Tyson,  Appellant,  v.  Joseph  H.  Bau- 
land  Company,  Respondent,  Impleaded  with 
Another.— Judgment  and  orcier  reverted 
and  new  trial  granted,  costs  to  abide  the 
event.— Appeal  from  a  judgment  entered 
upon  the  dismissal  of  the  complaint  at 
Kings  County  Trial  Term, and  from  an  order 
denying  a  motion  for  a  new  trial.— 
Goodrich,  P.  J.:  On  the  former  appeal  in 
this  action  (reported  in  68  App.  Div.  SlO)  ve 
reversed  a  judgment  against  Joseph  H. 
Bauland  Company,  on  the  ground  that  as 
the  complaint  contained  a  single  count  wliich 
might  be  treated  either  as  one  for  false 
imprisonment  or  for  malicious  prosecution 
and  which  at  the  trial  was  treated  as  a  com- 

Slaint  for  both,  and  as  the  defendant  by  not 
emurring  had  waived  the  defect  and  was 
probably  not  entitled  as  a  strict  matter  of 
right  to  compel  an  election  between  the  two 
causes  of  action  at  the  commencement  of 
the  trial,  and  as  both  causes  of  action  werp 
submitted  to  the  jury  the  judfrnent  oouM 
not  be  sustained  unless  tbeproof  established 
both  causes  of  action.  Before  any  evidence 
was  taken  at  the  last  trial  the  defendant 
moved  that  the  plaintiff  be  compelled  to 
elect  which  cause  of  action  she  would  press, 
whether  malicious  prosecution  or  false  im- 
prisonment. The  court  ruled  that  there 
was  only  one  cause  of  action  set  out  in  the 
complaint,  that  is,  one  count,  and  that 
practically  the  same  evidence  which  would 
support  one  would  support  the  other,  except 
that  in  malicious  prosecution  malice  must 
be  established;  that  the  defendant  ought  to 
have  made  the  motion  at  Special  Term,  asd. 
without  deciding  the  motion,  ordend  that 
the  motion  might  be  renewed  after  aU  the 
evidence  had  been  taken.  The  motion  vas 
renewed  at  the  close  of  the  plaintlflTs  evi- 
dence. Before  deciding  the  motion  the 
court  stated  that  it  would  hear  first  any 
other  motions,  whereupon  the  defendant 
moved  to  dismiss  the  cause  of  action  for 
malicious  prosecution.  The  case  was  then 
opened  and  both  defendant  and  plaintiff 
introduced  further  evidence,  whereupon  the 
defendant  moved  separately  to  dismiss  the 
complaint  as  to  both  causes  of  action;  the 
court  granted  the  motion  and  the  plaintiff 
excepted.  We  held  on  the  former  appeal 
that  the  evidence  was  not  suffldent  to  em>- 
lish  a  cause  of  action  for  maiiclous  prosecu- 
tion, and  that  decision  remains  controUiBg 
upon  the  effect  of  the  evidence  upon  that 
question  introduced  at  the  last  trial,  when 
the  plaintiff  presented  the  same  evidence 
that  was  presented  on  the  first  trial  sod 
additional  evidence  tending  mere^  to 
strengthen  a  cause  of  action  for  false  im- 
prisonment Her  counsel  offered  no  addi- 
tional evidence  as  to  the  cause  of  action  for 
malicious  prosecution,  and  in  his  brief  con- 
fines his  argument  solely  to  the  contentkm 
that  the  evidence  established  a  cause  of 
action  for  false  imprisonment,  and  that  it 
was  error  to  refuse  to  submit  that  question 
to  the  jury.    We  also  held  ''that  the  Jodf 
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ment  might  probably  be  sustained  were  the 
question  of  false  imprisonment  the  only 
one,'^  and  as  there  is  additional  evidence 
which  at  least  has  not  weakened  such  cause 
of  action,  we  must  either  reconsider  our 
former  opinion  and  change  our  decision  on 
that  subject,  or  reverse  the  judgment  for 
failure  to  submit  to  the  jury  the  question 
of  false  imprisonment.  For  these  reasons 
the  judgment  and  order  appealed  from 
should  be  reversed  and  a  new  trial  granted. 
Bartlett,  Hirschberg,  Jenks  and  Hooker, 
JJ.,  concurred. 
Henry  V.  Mlddieworth,  Appellant,  t.  Frank 
E.  Blaokwell  and  Qeorge  E.  Blackwell,  Oom- 
poslns;  the  Firm  of  Blackwell  Brothers,  Re- 
spondents. —  Judgment  of  the  Municipal 
Court  affirmed,  with  costs.—  Appeal  by  the 
plaintiff  from  a  judgment  of  the  Municipal 
Court  of  the  city  of  New  York,  borough  of 
Queens,  in  favor  of  the  defendants,  entered 
on  the  80th  day  of  January,  1008.— 
WILLA.RD  Bartli  tt,  J.:  In  1901  the  plaintiff 
entered  into  a  contract  with  Woodbury  Low- 
ery  by  which  the  plaintiff  agreed  to  pur- 
chase certain  real  estate  from  Lowery  for 
fllUSOO,  of  which  sum  $600  was  to  be  paid 
upon  the  execution  of  the  contract.  The 
defendants,  a  firm  of  attorneys  doing  busi- 
ness under  the  name  of  Blackwell  Brothers, 
represented  Lowery  in  the  transaction,  and 
the  $500  was  actually  paid  by  Mr.  Francis  O. 
Moore,  an  attorney  representing  the  plain- 
tiff, to  Mr.  George  E.  Blackwell,  one  of  the 
defendants,  as  the  agent  and  representative 
of  Lowery.  Subsequently  Lowery  refused 
to  convey  the  property  in  accordance  with 
the  terms  of  the  agreement,  and  the  plaintiff 
sue  I  him  in  the  Supreme  Court  of  this  State 
and  recovered  $2,750  damages  for  his  failure 
to  fulfill  the  contract.  In  the  complaint  in 
the  Supreme  Court  action  the  plaintiff  al- 
leged that  at  the  time  of  the  execution  of 
the  agreement  he  paid  Lowery  $500  on  ac- 
count of  the  purcliase  price  of  the  premises. 
Upon  the  trial  of  that  action,  however,  the 
learned  judge  who  presided  charged  the 
'      r  that  the  plaintifi  could  not  recover  this 


iuryt 


)  paid  on  the  contract  in  tiiat  suit.  This 
instruction  was  given  at  the  request  of  Mr. 
Frank  E.  Blackwell,  one  of  the  defendants  in 
the  present  case,  who  represented  Lowery 
on  that  trial.  In  this  action  the  plaintiir 
seeks  to  recover  the  $300,  not  from  Lowery. 
but  from  Blackwell  Brothers,  who  received 
the  monev  in  Lowery^s  behalf.  I  think  the 
Municipal  Court  was  right  in  holding  that 
he  haa  not  made  out  a  cause  of  action 
against  these  attorneys.  They  received  the 
money  solely  as  the  agents  of  Lowery.  The 
payment  to  them  was  a  payment  to  hira, 
and  must  have  been  so  intended  by  the 
plaintiff;  for  otherwise  he  would  not  have 
fulfilled  the  stipulation  of  the  contract 
which  required  and  declared  that  payment 
to  be  made  at  the  time  of  the  execution  of 
the  agreement.  Upon  the  receipt  of  the 
money  by  Blackwell  Brothers  it  became  the 
property  of  Lowery,  and  whatever  claim,  if 
any,  the  plaintiff  now  has  to  a  repayment 
thereof  is  against  Lowery  and  not  against  his 
attorneys.  It  follows  that  the  judgment  of 
the  Municipal  Court  should  be  affirmed.  It 
is  proper  to  add.  however,  in  view  of  the 
possibility  that  the  plaintiff  may  hereafter 
sue  Lowery  to  recover  this  amount,  that  we 
do  not  agree  with  the  defendants  in  regard 
to  the  effect  which  they  attribute  to  the 
judgment  in  the  Supreme  Court  action  be- 
tween Mlddieworth  and  Lowery.  They  argue 
that  the  $500  was  plainly  included  in  the 
damages  awarded  against  Lowerv  in  that 
suit.  It  seems  to  us  that  this  position  Is  un- 
tenable, inasmuch  as  the  jury  were  expressly 


told,  at  the  instance  of  one  of  the  defendants 
herein,  then  acting  as  counsel  for  Lowery, 
that  this  sum  of  $500  was  not  recoverable  In 
that  action.  Goodrich,  P.  J.,  Woodward, 
Hirschbergand  Hooker,  J  J.,  concurred. 

Adelgunde  M.  Piel  and  George  C.  Schneider, 
Appellants,  t.  National  Cooperage  Company, 
Respondent.— Judment  of  the  Municipal 
Court  reversed  ana  new  trial  ordered,  costs 
to  abide  the  event. —  \ppeal  by  the  plaintiffs 
from  a  judgment  of  the  Municipal  Court  of 
the  city  of  New  York,  borough  of  Brooklyn, 
entered  on  the8d  day  of  November,  2902, 
dismissing  the  complaint,  with  costs.— 
WiLLARD  BABTurrr,  J. :  In  this  action  the 
plaintiffs  sought  to  recover  a  balance  of 
$490.04  for  work,  labor  and  services  per- 
formed for  the  defendant  and  materials  fur- 
nished. The  principal  matter  litigated  vpon 
the  trial  was  the  defendant's  liability  to  pay 
a  balance  of  $176  claimed  to  be  due  for  a 
barrel-heading  machine  with  knife  head, 
whteh  was  constructed  and  furnished  under 
a  written  contnust  between  the  parties.  The 
trial  judge  held,  as  appears  from  his  opin- 
ion, that  the  agreement  contemplated  the 
oonstruction  of  a  machine  which  would  suit 
the  purposes  of  the  defendant's  business, 
and  that  as  the  machine  furnished  did  nob 
comply  with  this  requirement,  the  defendant 
could  not  be  compelled  to  pay  for  it  I  think 
that  this  construction  or  the  contract  is 
correct,  and,  hence,  that  the  court  was  jus- 
tified in  rejecting  this  portion  of  the  plain- 
tiffs' claim.  That  claim  also  embraced  an 
item  of  $108  for  a  knife  head  with  six  knives, 
which  was  subsequently  supplied  in  a  futile 
attempt  to  make  good  the  defects  of  the 
barrel-heading  machine.  The  plaintiffs  were 
in  no  better  position  to  recover  this  item 
than  to  recover  the  $175  balance  claimed  to 
be  due  for  the  machine  itself.  As  to  the  re- 
mainder of  the  claim,  however,  the  judg- 
ment dismissing  the  complaint  appears  to  be 
erroneous.  The  items  thereof  were  estab- 
lished by  competent  proof,  and  the  defend- 
ant offered  no  evidence  whatever  in  opposi- 
tion. Upon  the  case  as  it  stood  at  the  close 
of  all  the  evidence  the  plaintiffs  were  en* 
titled  to  a  judgment  for  the  amount  sued 
for.  $490.01,  deducting  therefrom  the  balance 
claimed  for  the  barrel-heading  machine,  $175, 
and  the  $102  claimed  for  the  composition 
knife  head  with  six  knives,  to  wit,  $818.04. 
In  failing  to  award  the  plaintiffs  this  amount 
the  decision  was  against  the  evidence,  and 
for  this  reason  the  judgment  must  be  re- 
yersed.  Goodrich,  P.  J.,  woodward,  Hirsch- 
berg  and  Jonks,  JJ.,  concurred. 

Louis  Strauss  and  Others,  Respondents,  t. 
The  Brooklyn  Heights  Railroad  Company, 
AppelUnt- Judgment  of  the  Municipal 
Court  affirmed,  with  costs.— Appeal  by  the 
defendant  from  a  judgment  of  the  Municipal 
Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  plaintiffs,  entered 
on  the  6th  day  of  February,  1908.— 
WiLLARD  Bjlbtlbtt,  J.:  In  this  action  the 
plaintiffs  have  recovered  damages  in  the 
sum  of  $192.80,  for  injuries  eustained  by 
their  horse  and  wagon  in  consequence  of  a 
collision  with  a  trolley  car  operated  by  the 
defendant  ou  Hoyt  street  in  the  borough  of 
Brooklyn.  The  argument  in  behalf  of  the 
appellant  is  devoted  mainly  to  the  proposi- 
tion that  the  evidence  does  not  suffice  to 
show  any  neglisrence  on  the  part  of  the 
defendant's  motorman  in  the  management 
of  the  car,  and  that  it  does  show  that  the 
negligence  of  the  plaintiffs'  driver  con- 
tributed to  the  accident.  I  have  carefully 
read  through  the  181  pages  6f  stenographer's 
minutes,  and  have  reached  the  conclusion 
that  both  issues  were  questions  for  the 
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determination  of  the  Municipal  Court  Judse 
as  a  trier  of  the  facta,  and  could  not  propeny 
have  been  disposed  of  by  him  as  matters  of 
law.  The  accident  occurred  at  the  inter- 
section of  Hovt  street  and  Warren  street. 
The  wagon  of  theplalntiffs  was  being  driven 
easterly  along  warren  street,  and  the  car 
of  the  defendant  was  moving  northerly 
through  Hoyt  street.  If  the  trial  Judge 
believed  the  testimony  of  the  plaintiffs' 
driver,  he  was  warranted  In  finding  that  the 
driver  upon  approaching  Hoyt  street  looked 
down  that  street  in  the  direction  from  which 
the  car  came,  and  that  although  he  could 
see  in  that  direction  in  the  condition  of  the 
evening  light  which  then  prevailed  a  distance 
of  100  feet,  the  car  was  not  then  visible.  It 
is  undisputed  that  the  collision  occurred  at 
a  point  about  the  middle  of  the  Intersection 
between  these  two  streets.  These  facts 
would  indicate  that  the  car  must  have  been 
moving  at  such  a  high  rate  of  speed  in  ap- 
proaching a  cross  street  as  to  indicate  negli- 
gence on  the  part  of  the  motorman,  in  view 
of  the  reason  which  he  had  to  anticipate 
the  approach  of  other  vehicles  along  that 
street.  The  injuries  inflicted  upon  the 
plaintiffs*  horse  and  wagon  were  not  yery 
great,  the  impact  of  the  collision  being 
slight;  and  it  is  apparent  that  after  the 
motorman  saw  the  horse  and  wagon  he  did 
all  in  his  power  to  stop  the  car  and  did 
stop  it  within  a  short  distance.  The 
testimony  of  a  passenger,  however,  who 
was  called  as  a  witness  in  behalf  of  the 
defendant,  shows  that  he  saw  the  wagon 
sooner  than  the  motorman  perceived  it 
—  half  a  minute  before  the  motorman 
shouted  and  reversed  his  lever  to  bring  the 
car  to  a  stop.  This  is  also  a  circumstance 
Indicating  that  the  motorman  was  not  duly 
alert  and  watchful.  The  plain tifib'  driver 
testified  that  In  the  operation  of  the  defend- 
ant's cars  in  Hoyt  street  he  had  observed 
the  custom  to  be  that  they  stopped  as  they 
approached  Warren  street.  He  also  stated 
that  he  had  noticed  a  sign  upon  a  pole  near 
the  corner  '"for  the  cars  to  stop."  but  it  sub- 
sequently appeared  that  he  really  did  not 
know  what  the  sign  said.  A  good  deal  of 
testimony  was  given  by  other  witnesses  on 
the  subject  of  signs  of  this  character  in 
Hoyt  street,  not  at  the  corner  of  Warren, 
but  in  the  vicinity  of  switches  about  fifty 
feet  north  and  south  of  the  corner.    All  this 

Sroof  taken  together  clearly  shows  that 
lose  signs  had  no  reference  to  any  stop- 
page of  the  cars  or  reduction  in  their  speed 
in  crossing  Warren  street,  but  that  their 
purpose  was  to  indicate  to  the  motormen 
that  they  must  proceed  slowly  as  their  cars 
approaclied  the  switches  which  I  have  men- 
tioned. In  the  brief  for  the  appellant  com- 
plaint is  made  because  the  courf-,  when  the 
motorman  who  operated  this  particular  car 
was  on  the  stand,  refused  in  the  first  in- 
stance to  permit  him  to  explain  the  purpose 
of  these  "  stop"  or  **  slow  "  signs.  If  any 
error  was  committed  in  that  respect,  how- 
ever, It  was  cured  a  little  later  on  in  the 
trial  where  the  witness  testified  that  every 
motorman  be  ever  saw  slowed  up  when  he 
reached  a  sign  of  this  character,  and  that 
he  himself  slowed  up  at  the  place  where  the 
sign  was,  not  because  he  was  approaching 
Warren  street,  but  because  he  was  ap- 
proaching the  switch.  There  is  no  good 
ground  for  interfering  with  this  judgment, 
and  it  should  be  affirmed.  Goodrich,  P.  J., 
Woodward,  Hirschberg  and  Jenks,  JJ., 
concurred. 
Franlc  Schulze,  Respondent,  v.  Barbara  Galla^ 
gher.  Appellant.— Judgment  of  the  Munici- 
pal Oourc  afiUmed,  with  costs.— Appeal  from 


a  Judgment  of  the  Municipal  Court  of  the 
city  of  New  York,  borough  of  Brooklyn,  in 
favor  of  the  plaintiff,  entered  on  the  2Bth 
day  of  November,  1008.— 
Woodward,  J. :  The  plaintiff  commenced 
two  actions  against  the  defendant  for  work, 
labor  and  services,  performed  under  sepa- 
rate contracts,  and  the  defendant  put  Id  a 
counterclaim  for  $760,  claiming  damages  ia 
that  amount  for  imperfections  in  the  labor 
performed.  By  agreement  the  two  acttons 
were  tried  together,  the  same  evidence  to  be 
considered  in  both  cases,  and  the  counter- 
claim. If  allowed,  to  be  divided  between  tlie 
two  actions  of  tne  plaintiff.  The  plaintiff 
constructed  two  houses  and  a  stable  for  the 
defendant,  the  houses  being  built  under 
written  contracts,  and  the  stable  being  buUt 
under  a  verbal  contract,  and  the  only  mate- 
rial point  involved  in  this  appeal  is  whether 
the  defendant  was  entitlcMl  to  have  her 
counterclaim  allowed.  The  contract  for  one 
of  the  houses  required  that  the  mudsill 
should  be  laid  at  least  six  inches  below  the 
water  level,  and  the  question  was  whether 
the  plaintill  had  complied  with  this  require- 
ment, the  evidence  showing  that  from  ffiOO 
to  $1,000  would  be  required  to  put  in  this  mud- 
sill In  the  manner  claimed  to  benecesiary 
by  the  defendant.  Evidence  bearing  upon 
the  meaning  of  the  words  *'  water  level,*^  as 
used  in  the  contract,  was  introduced,  and 
fully  supports  the  conclusion  reached  by  the 
trial  court,  that  it  referred,  not  to  an  arbi- 
trary water  level,  but  to  the  actual  water 
level  discovered  in  putting  in  foundations  at 
the  point  where  this  work  was  performed. 
The  evidence  showed  conclusively  that  the 
mudsill  was  laid  in  water  from  six  to  ten 
inches  in  depth  at  the  time  it  was  put  in, 
and  if  this  was  the  water  level  referred  to 
in  the  contract,  there  can  be  no  doubt  that 
the  plaintiff  had  fully  performed  in  this 
respect,  and  there  was  no  ground  for  altov- 
ing  the  counterclaim.  A  question  of  fact 
was  presented,  and  while  the  plaintifTs  hus- 
band testified  that  the  water  level  referred 
to  an  arbitrary  depth  of  excavation,  we  are 
persuaded  that  this  was  not  the  water  level 
which  the  parties  had  in  mind  in  roakinfr 
thb  contract,  and  that  the  conclusion  of  the 
court  below  ought  not  to  be  disturbed. 
Several  witnesses  testified  to  their  under- 
standing of  the  term,  and  it  appears  that  it 
has  a  distinct  meaning  as  apphed  to  building 
contracts  in  that  locality,  and  that  the  prac- 
tice is  to  dig  down  to  the  point  where  water 
is  encountered,  and  to  place  the  mudsill 
under  the  water.  This  was  done  in  the  case 
at  bar,  with  the  defendant's  husband  present 
and  making  no  suggestions  to  the  contrary, 
although  he  appears  to  have  had  experience 
in  constructing  sewers  and  knew  generally 
of  the  conditions  of  the  soil  and  the  require- 
ments of  the  contract,  and,  in  a  measure  at 
least,  acted  as  the  agent  of  the  defend- 
ant The  learned  court  allowed  certain 
matters  of  counterclaim,  amounting  to 
$171.60,  for  incomplete  portions  of  the  work, 
but  refused  to  find  that  the  plaintiff  had  failed 
to  perform  in  reference  to  the  mudsilla,  and 
the  ludgment  appears  to  have  approximated 
Justice  as  nearly  as  was  practicaole  under  the 
circumstances.  The  Judgment  appealed  from 
should  be  affirmed,  with  costs.  Goodrich, 
P.  J.,  Bartlett  and  Jenks,  JJ.,  concurred 
SalUe  Booker,  AppeUant,  v.  Peter  F.  ReiUy, 
Respondent— Judgment  of  the  Munteipal 
Court  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event—  Appeal  by  the 
plaintiff,  Sallie  Booker,  from  a  Judgment  of 
the  Municipal  Court  of  the  city  of  Nev 
York  in  favor  of  the  defeDdaat^  entered  on 
the  4th  dBj  of  June,  1M8L— 
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HnscHBKRo,  J.:  I  think  there  should  be  b 
new  trial  of  this  case  in  the  iot^rests  of 
justice.  Neither  party  was  represented  on 
the  trial  by  counsel  during  the  greater  part 
of  the  proceedings,  and  tne  defendant  was 
not  represented  by  counsel  at  all.  The 
ix>urt  elicited  the  statements  of  the  wit- 
nesses, and  they  freely  testified  on  both 
sides  to  mere  matters  of  hearsay.  The 
action  is  in  replevin  for  the  recovery  of  the 
plaintlfTs  sewing  machine,  valued  at  sixty- 
live  dollars,  which  the  defendant  has  in  his 
pogoosflion,  and  which  he  claims  the  right  to 
retain  by  virtue  of  a  lien  to  secure  the  sum 
■of  four  dollars,  a  balance  of  a  claim  for 
moving  the  plaintUf' s  furniture.  According 
to  the  plaintiflf's  story,  she  met  a  colored 
man  who  informed  her  that  be  was  worldog 
for  the  defendant,  and  she  asked  him  to  find 
out  and  let  her  know  how  much  the  defend- 
ant would  move  her  things  for,  from  her 
residence  in  Brookljm  to  the  Old  Dominion 
wharf  in  Manhattan.  He  returned  with  the 
Information  that  the  charge  would  be  eight 
dollars.  She  agreed  to  the  amount  and 
told  him  to  call  on  the  following  Wednesday 
for  the  things.  On  that  day  he  came  with 
the  defendant's  van  and  another  colored 
man,  who  was  in  the  defendant's  employ  as 
■a  driver,  but  they  were  unable  to  take  every- 
thing in  one  load,  and  it  was  agreed  that 
they  would  call  for  the  remaining  articles 
the  next  day,  Thursday.  She  paia  the  first 
^solored  man  the  eight  dollars  on  Wednes- 
•day,  and  on  Thursday  the  second  load  was 
taken  as  agreed  upon.  She  testified  further, 
that  after  that,  on  Thursday,  the  driver  of 
the  van  came  to  the  place  where  she  was 
working  and  demanded  four  dollars  more, 
-saying  that  the  charge  was  six  dollars  a 
load.  She  told  him  that  the  other  man  said 
the  whole  charge  would  be  eight  dollars, 
and  that  she  had  paid  him  that  amount  and 
couldn't  p^y  any  more.  The  driver  then 
went  away,  and  when  she  went  home  that 
afternoon  or  evening  she  found  that  he  had 
again  been  to  the  house  and  had  taken  the 
sewing  machine  awsy,  telling  the  girl  in 
charge  that  she  (the  plain tiflf)  had  sent  him 
there  to  get  It.  On  subsequent  demand  of 
the  defendant  for  the  return  of  the  Ria- 
chine,  he  informed  her  that  he  held  it 
for  the  four  dollars.  She  testified  posi- 
tively that  the  machine  was  not  to  be 
moved  with  the  other  things,  and  that  she 
told  the  men  that  fact  on  Wednesday,  one 
of  them  being  ooncededly  in  the  defend- 
ant's employ.  Her  evidence  on  this  point  is 
corroborated  by  the  fact  that  the  machine 
was  not  moved  with  the  other  things.  Ac- 
cording to  the  defendant's  story  the  colored 
man  who  came  to  see  him  about  carting  the 
goods  was  not  in  his  employ  at  all.  The 
man  asked  him  how  much  he  would  charge 
for  the  moving  and  he  replied  six  dollars  a 
load.  On  that  understanding  he  sent  his 
Tan  and  driver  with  this  man  to  the  plain- 
tifTs  premises,  and  after  the  first  load  was 
taken  the  man  paid  the  driver  six  dollars  for 
it,  they  arranging  together,  according  to  the 
defendant's  hearsay  testimony  and  without 
any  apparent  authority  from  him,  that  only 
four  dollars  would  be  charged  for  the  load 
on  Thursday,  with  one  dollar  extra  for 
crating  the  sewlna:  machine,  the  driver  say- 
ing that  it  woula  not  be  received  on  the 
wharf  uncrated.  Neither  the  defendant's 
•driver  nor  the  first  colored  man  was  exam- 
ined as  a  witness.  The  plaintiff's  testimony 
to  the  effect  that  the  sewlne  machine  was 
not  to  be  moved  and  that  she  so  told  the 
defendant's  driver  was,  of  course,  undis- 

I rated.    The  defendarit  admitted  that  the 
wo  loads  were  taken  to-  the  wharf  without  I 


the  machine,  and  that  his  driver  thereafter 
went  to  the  plaintiff's  house  on  a  third  trip, 
took  the  machine  therefrom  uncrated  and 
brought  it  directly  to  the  defendant's  prem- 
ises. It  thus  clearly  appears  that  the  sew- 
ing machine  was  not  in  fact  carted  or  moved 
for  the  plaintiff,  and  that  it  was  not  taken 
away  from  her  possession  at  all  until  after 
she  had  notified  the  defendant's  driver  that 
she  would  resist  the  claim  for  the  four  dol- 
lars. The  discrepancy  between  the  amount 
of  the  defendants  demand  and  what  would 
have  been  owing  to  him  at  six  dollars  a  load 
is  suggestive  or  the  ixjesibility  that  he  may 
be  mistaken  In  saying  that  he  has  only  re- 
ceived six  dollars  and  that  he  may  in  fact 
have  received  the  eight  dollars  which  the 

Slaintiff  paid.  His  legitimate  claim  at  six 
ollars  a  load  would  be  twelve  dollars,  and  a 
credit  of  eight  dollars  would  leave  the  exact 
amount  for  which  he  claims  to  hold  the  sew- 
ing machine.  In  this  connection  the  defend- 
ant's failure  to  produce  the  driver  as  a  wit- 
ness, he  having  received  the  money  and  being 
still  in  the  defendant's  employ,  Is  of  some 
significance.  Aside  from  this  consideration, 
however,  the  uncontradicted  fact  that  the 
sewing  machine  was  not  to  be  moved  at  all, 
coupled  with  the  conceded  facts  that  the  two 
loads  were  taken  to  the  wharf  as  intended 
without  it,  and  that  the  defendant  after- 
wards took  the  sewing  machine  into  his  own 
possession  without  even  the  pretense  of  any 
authority  from  the  plaintiff  for  that  act,  and 
that  he  accordingly  did  not  in  any  view  of  the 
case  perform  any  service  whatever  in  respect 
to  the  machine  which  would  operate  in  law  to 
create  a  lien  upon  it,  renders  the  Judgment 
dismissing  the  complaint  upon  the  merits 
clearly  erroneous.  The  judgment  should, 
therefore,  be  reversed.  Bartlett,  Wood- 
ward, Jenks  and  Hooker,  J  J.,  concurred. 
Alice  M.  Drew,  Respondent,  v.  Hamilton  H. 
Salmon  and  Ricfbard  Brandt,  Appellants.— 
Judgment  and  order  reversed  and  new  trial 

granted,  costs  to  abide  the  event.—  Appeal 
y  the  defendants  from  a  judgment  of  the 
Supreme  Court,  entered  in  the  office  of  the 
clerk  of  Kings  county  on  the  17th  day  of 
April,  1906;  also  from  an  order,  entered  in 
the  same  office  on  the  14th  day  of  April, 
1002,  denying  the  defendants'  motion  for  a 
new  trial.— 

HooKKR,  J.:  This  is  an  action  for  the  con- 
version of  5,000  shares  of  the  capital  stock 
of  the  Standard  Glold  Production  Company, 
a  Colorado  corporation.  In  March,  1807, 
one  Peter  was  the  owner  of  a  prospect  in  the 
State  of  Colorado,  and  Samuel  H.  Drew,  the 
deceased  husband  of  the  plaintiff,  under- 
took to  raise  money  to  carry  on  the  mining 
of  gold  from  that  prospect.  A  promoter's 
agreement  was  entered  Into  and  75,000 
shares  of  stock  were  Issued  for  the  mine. 
Peter  received  16,000,  one  Sybrandt,  who 
had  advanced  money  to  Peter,  15,000,  and 
Drew  ao,000,  the  bahmce.  16,000,  remain- 
ing in  the  treasury.  By  the  terms  of 
this  agreement  Drew  was  to  sell  the  treas- 
ury stock  at  eighty-five  cents  per  share 
within  ninety  days.  This  he  failed  to  do, 
and  his  time  was  extended  nearly  four 
months  longer,  to  the  Ist  of  January,  1898, 
at  which  time  he  had  disposed  of  but  a 
trifiing  amount  of  the  stock.  In  February 
of  that  year  Drew  interested  one  Frederick 
H.  Schroeder  in  the  enterprise,  and  the  lat- 
ter was  of  opinion  that  he  could  in  turn 
interest  some  of  his  friends  and  obtain  capi- 
tal to  carry  on  the  business.  He  went  to 
Colorado  with  Drew  to  examine  the  prop- 
erty and  advanced  the  sum  of  $860  to  him 
for  his  expenses.  At  the  time  S<diroeder  be- 
came interested  a  new  division  of  the  stock 
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was  neoeMary,  and  all  the  parties  to  the 
promoter's  agreement  oontributed  to  a  fund 
of  80,000  shares  to  be  glren  to  Schroeder 
with  which  to  procure  moneys  to  pav  debts 
and  erect  a  mill.  After  these  contributions 
were  made  it  left  Drew  with  20,000  shares. 
Within  five  or  six  days  of  this  new  division 
Drew  caused  his  90.0w)  shares  to  be  issued  in 
the  name  of  his  wife,  this  plaintiflT,  and  took 
them  away.  Within  sixty  days  (hereafter 
he  hypothecated  1,000  of  these  shares,  and 
this  led  later  to  a  difference  between  him 
and  Peter  which  was  ultimately  eettled  be- 
tween them  by  Drew's  aasipiingand  deliyer- 
Ing  to  Peter  4,000  shares,  for  which  Peter 
pused  to  Drew  a  general  release.  Schroeder 
succeeded  in  obtaining  some  capital  and  the 
mill  upon  the  property  was  set  In  operation. 
Its  operation,  no wever,  was  very  expensive; 
it  lost  money  until  October,  189B,  when  it  was 
shut  down,  the  corporation  being  heavily  in 
debt.  A  receiver  was  appointed  In  that 
month,  and  he  continued  in  charge  of  the 

groperty  until  June,  1800.  During  this  time 
shroeder  endeavored  to  raise  a  larger 
amount  of  money  for  the  purpose  of  clearing 
up  the  indebtedness  and  operating  and 
running  on  a  more  economical  basis,  and 
was  nearly  successful  In  obtaining  a  large 
amount  of  money  for  this  purpose:  at  this 
time,  in  order  to  induce  new  capital  into  the 
corporation  the  parties  to  the  ori(;inal  pro- 
moter's agreement  contributed  a  large  part 
of  the  share  stiU  in  their  hands;  it  will  be 
remembered  that  Drew  possessed  20,000 
after  the  last  contribution;  of  this  he  had 
hypothecated  1,000  and  assi{;ned  to  Peter 
4,000  more.  This  left  htm  with  16,000  shares, 
all  of  which  he  agreed  to  turn  into  the  pool 
to  secure  those  who  were  furnishing  the  new 
capital.  Prior  to  this  last  division  of  stock, 
however,  acting  for  his  wife,  he  had  hypoth- 
ecated 6,000  shares  with  the  defendants  to 
secure  the  payment  of  a  note  for  $360,  dated 
October  7, 1896,  and  when  Schroeder  sought 
to  execute  the  agreement  between  the  origi- 
nal parties  to  tne  promoter's  agreement, 
and  to  receive  from  Mr.  Drew  his  16.000 
sliares,  his  contribution  in  the  last  allot- 
ment. Drew  turned  over  to  him  10,000  shares, 
but  was  unable  to  surrender  the  balance  on 
account  of  their  assignment  to  the  defend- 
ants. On  the  14th  of  January*  1800,  in  order 
that  Schroeder  might  obtain  these  shares 
from  the  defendants,  he  gave  an  order  upon 
them,  which  is  in  evidence  and  reads  as 
follows: 

"  Bbookltn,  Jany  14, 1890. 
"H.  H.  Saucon  &  Co.  —  Schroeder  tells 
me  he  needs  the  stock  I  left  with  you.  He 
will  return  the  stock  or  $850.00  and  interest 
from  Oct  7th,  1888.  I  can't  take  up  the  note 
now  because  I  am  unable  to  get  out  of  the 
house. 

"  Very  respy, 
"CSgd)        SAML.  H.  DREW." 

The  agency  of  Drew  for  his  wife,  the  plain- 
tiff, in  all  dealings  in  connection  with  the 
stock  of  this  corporation,  is  proved  so  clearly 
that  it  cannot  be  doubted,  and  is  admitted 
by  the  respondent.  The  note  for  $850,  held 
by  the  defendants,  was  due   December  7, 

1898,  and  was  renewed  for  two  months.  The 
renewal  matured  on  the  7th  of  February, 

1899,  but  was  not  jmid,  and  no  attempt  was 
made  by  either  Drew  or  the  plaintiff  to 
renew  it  and  little  further  attention  was 
given  to  it  by  them.  Upon  Drew's  sugges- 
tion that  Schroeder  should  give  him  a 
receipt  for  the  10,000  shares  thathad already 
been  turned  over,  and  that  a  writing  should 
\SfJSr^?J^  2^^®**  the  dealing  of  the  whole 
block  of  stock,  on  the  fourth  of  that  month. 


while  Drew  was  ill  at  his  home,  he  wrote  oat 
by  his  own  hand  a  memorandum  which 
Schroeder  signed  and  delivered  to  Drew;  a 


copy  also  in  Drew's  handwriting  was  b7 
Drew  signed  "  Alice  M.  Drew  per  SamodH. 
Drew,"  and  delivered  to  Schroeber. 


paper  read  as  follows: 

^  Bbookltk.  Xay  4th,  18D0. 
"Rec*d  from  Alice  M.  Drew  15,000  shares 
of  the  Capital  Stock  of  The  Standard  Gold 
Production  Co.,  of  Boulder  Co.,  Colorado,  for 
which  I,  Fred  H.  Schroeder  paid  in  Feby 
1896,  $850.00  and  the  further  sum  of  $960.00 
and  int.,  on  same  from  Oct.  7, 1806  which  said 
last  mentioned  sum  I  agree  to  pay  H.  H.  Sal- 
mon &  Co.,  of  New  York  and  the  further  sum 
of  $600.00  which  said  last  mentioned  amount 
I  hereby  agree  to  nay  to  Alice  M.  Drew  on  or 
before  Jany  1,  1900  provided  the  cootem* 

Elated  sale  or  re-organization  Is  affected, 
r,  however,  the  said  Company's  property  is 
sold  at  Receiver's  or  SherUf 's  sale  to  satisfy' 
the  claims  against  said  Company  asid 
Schroeder  shall  not  be  liable  for  the  ssid 
sum  of  $500.00  lost  mentioned."  On  the 
twenty-fifth  of  July  Schroeder  went  to  the 
defendants'  place  of  business,  presented  the 
order  of  January  fourteenth  and  the  con- 
tract of  sale  just  quoted,  and  paid  Drew^ 
renewal  note  dated  December  seventh.  One 
Burke,  whom  Schroeder  had  succeeded  In 
interesting  in  the  property,  supplied  him 
with  money  with  whicn  to  pay  the  defend- 
ants the  money  due  on  this  note,  and  in  the 
light  of  the  testimony  of  the  defendants  and 
Schroeder,  supported  by  the  checks  which 
passed  at  the  time,  and  their  indorsements, 
which  are  in  evidence,  it  cannot  well  be 
doubted  that  the  note  was  paid  to  the  de- 
fendants and  the  6,000  shares  held  bv  them 
as  collateral  then  taken  up.  On  ttje  day 
following,  July  20,  1809,  the  plaintiff  de- 
manded from  the  defendants  the  retnm 
of  the  6,000  shares  of  stock  held  by  them  as 
collateral,  and  on  the  second  day  of  August 
made  a  formal  tender  of  the  amount  which 
would  then  have  been  due  on  the  note  and 
again  demanded  the  surrender  of  the  stodc. 
The  defendants  refused  to  comply,  and  this 
action  was  brought,  which  resulted  in  a 
substantial  verdict  for  the  plaintiff.  Fh>m 
the  judgment  entered  thereon  and  from  the 
order  denying  the  motion  for  a  new  trial  the 
defendants  appeal  to  this  couit.  The  execo- 
tion  and  denvery  between  Schroeder  and 
Drew  of  the  agreement  of  Hay  4,  1800,  is 
not  seriously  disputed  by  the  plaintiff.  The 
true  legal  effect  of  this  agreement  was,  we 
think,  misconceived  at  the  trial.  The  plain- 
tiff has  denied  throughout  the  litigation  that 
this  was  an  assignment  of  the  6^000  shares 
held  by  the  defendants  as  collateral,  though 
she  offers  no  adequate  explanation  as  to 
what  it  is,  if  not  that.  We  have  recited  the 
facts  at  some  length  for  the  purpose  of 
showing  the  circumstances  leading  up  to  the 
agreement  of  May  fourth  that  this  contract 
ooar  be  read  in  the  light  of  the  past  dealings 
and  acts  of  the  parties.  To  receive  a  per 
fectly  clear  and  lucid  construction  it  would 
not  be  necessary  to  pursue  an  investigation 
of  the  history  of  that  stock  so  closely,  but 
counsel  and  the  court  seem  to  have  failed 
to  give  it  the  force  and  effect  it  commands. 
It  requires  no  cunning  to  discover  in  It  a 
simple  agreement  for  the  sale  of  16.000  shares 
of  the  capital  stock  of  the  Standard  Gold 
Production  Company.  Ten  thousand  shares 
had  previously  been  actually  delivered  and 
the  remaining  6,000  were  those  which  form 
the  basis  of  this  litigation.  The  consid- 
eration for  the  value  is  $700  in  any  event, 
and  a  further  consideration  of  $000  con> 
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ttnKent  only  upon  the  contemplated  sale  or 
a  Bttooeasfiu  reoc^sanization  of  the  company. 
Prior  to  the  demand  upon  the  defendants 
and  before  the  commencement  of  ihto  action 
Schroeder  had  carried  out  the  terms  of  that 
agreement  of  sale,  for  in  February,  1806,  he 
had  advanced  $860  to  Drew  for  his  expenses 
to  Oolorado,  and  on  the  S5th  of  July,  1690, 
be  paid  the  Drew  note  in  the  himds  of  the 
defendants:  under  the  terms  of  the  contract 
he  bad  until  the  Ist  of  January^  1000,  to  pa^ 
the  balance  of  the  consideration;  this  suit 
was  brouflrht  on  the  8d  day  of  August,  1800. 
Armed  with  this  bill  of  sale  and  with  the 
order  given  by  Drew  upon  Schroeder  and 
Company  for  the  delivery  of  the  stock, 
Schroeder  came  into  possession  of  the  stock 
on  the  KSth  of  July,  1890,  lawfully  and  as 
the  true  own»r  thereof,  hiftving  taken  title 
from  the  plaintiff  before  her  demand  and 
tender  and  before  the  commencement  of 
this  action.  The  plaintiff,  therefore,  had  no 
title  upon  which  she  might  base  an  action 
for  conversion  of  the  stock  bv  the  defend- 
ants. Such  is  the  view  we  take  of  the  evi- 
dence; the  jury  should  have  given  it  the 
same  effect.  The  Judgment  and  order  must, 
therefore,  be  reversed  and  a  new  trial 
granted  upon  the  terms  usual  in  such  cases. 
Goodrich,  P.  J.,  Hirsch berg  and  Jenks,  JJ., 
concurred. 
John  B.  Lord,  as  Trustee  in  Bankruptcy  of  the 
Estate  of  William  F.  Miller,  Bankrupt,  and 
of  the  Estate  of  the  Franklin  Sjmdicate, 
Incorporated,  Bankrupt,  Respondent,  v. 
Henry  A.  Seymour  and  Others,  Defendants. 
Impleaded  with  Frederick  W.  Johnson  and 
Alfred  Hayes,  Jr..  as  Assignee  of  Seymour, 
Johnson  &  Co.,  Appellant.<}.— Judgment  af- 
firmed, with  costs,  on  the  opinion  of  Mr. 
Justice  NVilmot  M.  Smith  at  Special  Term. 
Leave  to  appeal  to  the  Ck>urt  of  Appeals 
wUl  be  granted  on  application.  Qoodrich,  P. 
J.,  Bartlett,  Woodward,  HIrschberg  and 
Hooker,  JJ.,  concurred.  The  following  is 
the  opinion  of  Mr.  Justice  Wilmot  M.  Smith 
delivered  at  Special  Term: 
Wilmot  M.  Sihth,  J. :  I  find  that  the  money 
and  bonds  which  defendant  Robert  A.  Am- 
mon  placed  in  the  hands  of  Seymour,  John- 
son &  Co.  had  been  obtained  by  defendant 
Miller  from  various  persons  under  circum- 
stances which  the  Court  of  Appeals  has 
decided  constituted  larceny;*  that  the  money 
was  given  by  Miller  to  Ammon  as  his  agent 
to  h^d  for  Miller's  benefit  I  decide  that  it 
Is  immaterial  whether  the  legal  title  to  the 
money  passed  to  Miller  or  remained  in  the 
persons  who  placed  it  in  his  hands.  It 
belongs  to  his  creditors,  unless  it  came  into 
the  hands  of  a  bona  fide  owner  for  value.  I 
And  that  Robert  A.  Ammon  was  not  a 
partner  of  Seymour,  Johnson  &  Co;  that 
the  money  contributed  by  him  was  not  con- 
tributed as  a  partner,  but  was  a  loan  for 
which  the  firm  gave  to  Ammon  their  notes, 
and  that  the  arrangements  by  which  Ammon 
received  a  part  of  the  profl  s  of  the  firm  was 
made  that  Ammon  might  receive  a  bonus  for 
his  personal  benefit.  The  creditors  of  Miller 
are  not  estopped  from  claiming  their  share 
of  the  assets  of  the  firm  of  Seymour, 
Johnson  &  Co.  because  of  representations 
made  by  the  firm  to  its  customers  that 
contributions  had  been  made  to  the  capital 
of  the  firm  by  a  special  partner,  because  no 
such  contributions  were  made;  this  state- 
ment was  false.  The  plaintiff  can  maintain 
this  action  because  the  relief  sought  could 
not  otherwise  be  obtained.  The  plaintiff  is 
entitled  to  judgment  for  the  relief  demanded 
in  the  complaint,  with  costs. 


JohnW.  Lyon  and  Frank  Lybolt,  Respond- 
ents, V.  Ransom  Wiicoz,  Appellant.— Order 
of  the  County  Court  of  Orange  county  deny- 
ing motion  for  new  trial  on  the  ground  of 
surprise  and  newly-discovered  evidence 
affirmed,  with  cos.s.  on  the  opinion  of  the 
county  judge.  Goodrich,  P.  J.,  Bartlett, 
Woodward,  Hirschberg  and  Jenk.s.  JJ.,  con- 
curred. The  following  is  the  opinion  of  the 
county  judge: 

BxATTiB,  J.:  The  effect  of  all  the  evidence 
offered  by  the  defendant  was  that  the  plain- 
tiffs had  agreed  to  prosecute  an  action  in 
his  favor  against  the  Port  Jervis  and  Monti- 
cello  Railroad  Company  for  twenty  per  cent 
upon  the  amount  of  the  recovery  as  their 
compensation  for  services  rendered.  The 
action  was  settled  before  trial.  The  defend- 
ant claims  that  the  understanding  was  that, 
upon  the  settlement  being  made,  he  should 
have  ^500  net,  and  that  the  whole  of  the 
plaintiffs*  compensation  for  their  services 
should  be  paid  by  the  railroad  company,  if 
paid  at  all.  The  plaintiffs  claimed  that 
there  was  no  such  agreement,  but  that  the 
defendant  was  to  pay  them  a  reasonable 
amount  for  their  services,  in  addition  to 
such  amount  as  they  could  get  from  the 
railroad  company  as  their  costs  and  dis- 
bursements. The  case  was  submitted  to  the 
Jiiry  in  such  manner  that  if  they  liad  be- 
loved the  testimony  in  behalf  of  the  defend- 
ant that  he  was  to  have  $500  net,  their 
verdict  would  have  been  for  the  defendant. 
The  case  has  been  twice  tried  and  there  can 
be  no  question  that  ordinary  diligence  would 
have  developed  what  is  now  claimed  to  be 
newly-discovered  evidence  in  favor  of  the 
defendant  Mr.  Qodeffroy  was  the  presi- 
dent and  general  superintendent  of  the 
railroad  company,  ana  the  daim,  as  paid, 
was  audited  by  Mr.  Cox,  an  employee  of  the 
company.  There  was  no  apparent  reason 
why  they  should  not  have  been  deemed  as 
important  witnesses  for  the  defendant  as 
Mr.  Lillie,  the  treasurer  of  the  company,  or 
Mr.  Parshall,  its  attorney,  and,  like  them, 
produced  as  witnesses  upon  the  trial  to 
testify  as  to  their  knowledge  of  the  whole 
transaction.  Whether  the  $800  paid  by  the 
railroad  company,  to  the  plaintiffs  as  attor- 
neys, included  claims  other  than  their  claim 
for  costs  and  disbursements  in  the  Wilcox 
action,  does  not  seem  to  me  to  be  important. 
The  defendant  himself  entered  into  negotia- 
tions with  the  railroad  company  for  the 
settlement  of  his  claim,  and  agreed  to  accept 
ffiOO.  If,  as  the  jury  have  found,  he  was 
still  to  pay  his  attorneys  twenty  per  cent 
upon  the  amount  received,  it  does  not  avail 
him  that  the  railroad  company  paid  to  the 
attorneys  $800  additional.  If  the  plaintiffs 
had  made  the  settlement  and  had  concealed 
from  the  defendant  that  $800  was  to  be  paid 
by  the  railroad  company,  then  the  question 
of  the  items  or  charges  which  involved  the 
payment  of  $800  more  than  was  paid  to  the 
defendant  would  be  of  importance.  I  think 
the  verdict  of  the  jury  as  to  the  weight  of 
evidence  was  conclusive,  and  that  the  mo- 
tion for  a  new  trial  should  be  denied,  with 
costs. 

Lafayette  L.  Burdick,  Respondent^''-  Mary  E. 
Burdick,  Appellant,  and  Laura  V.  Stickley, 
Respondent.—  Reargument  ordered  for  Wed- 
nesday,  June  10,  1008.  Present— Ooodrich, 
P.  J.,  Hirschberg,  Jenks  and  Hooker,  J  J. 

Henry  Page,  Respondent,  v.  Bernard  Naughton 
and  Daniel  F.  McMahon,  Appellants.— Judg- 
ment and  order  reversed  and  new  trial 
granted,  costs  to  abide  the  event,  unless 
within  twenty  days  plaintiff  stipulate  to  re- 


*  See  People  v.  MiUer  (100  N.  Y.  880).—  [Rep. 
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duoe  the  recovery  of  damages  to  the  sum  of 
t6,000  aod  extra  allowance  proportiooately, 
in  which  case  the  judgment  as  modified  Is 
unanimously  afHrmed,  without  costs  of  this 
appeal  to  either  party.   No  opinion.   Present 

—  Bartlett,  Woodward,  Hirschberg,  Jenks 
and  Hooker,  JJ. 

Phoebe  Schalble.  Respondent,  ▼.  Amelia  Tetz- 
loff,  Appellant.— Judgment  unanimously 
afHrmed.  with  costs.    No  opinion.    Present 

—  Goodrich,  P.  J.,  Bartlett,  Woodward, 
Hirschberg  and  Hooker,  JJ. 

Curtis  Brothers  Lumber  Ciompany,  Respond- 
ent, T.  Qeorge  P.  Fiske,  Appellant.  —  Judg- 
ment of  the  Municipal  Ck>urt  affirmed,  witli 
costs.  No  opinion.  Goodrich,  P.  J.,  Bart- 
lett,  Woodward,  Hirschberg  and  Jenlcs,  JJ., 
concurred. 

John  Langley,  Respondent,  y.  William  W. 
Rous&  as  Executor,  etc.,  of  Charles  Broad- 
way Kouss,  Deceased,  Appellant.— Judg- 
ment of  the  Municipal  Court  affirmed,  with 
costs.  No  opinion.  Goodrich,  P.  J.,  Bart- 
lett.  Woodward,  Hirschberg  and  Jenks,  JJ., 
concurred. 

William  A.  Williams,  Appellant,  t.  The  Brook- 
lyn Heights  Railroad  Company,  Respondent. 

—  Order  setting  aside  verdict  affirmed,  with 
costs.  No  opinion.  Goodrich,  P.  J.,  Bart- 
lett,  Hirschberg,  Jenks  and  Hooker,  JJ., 
concurred. 

Benjamin  F.  Williams,  Appellant,  v.  The 
Brooklyn  Heights  Railroad  Company,  Re- 
spondent.—Judgment  and  order  unani- 
mously affirmed,  with  costs.  No  opinion. 
Present  — Goodrich,  P.  J.,  Bartlett,  Hirsch- 
berg, Jenks  and  Hooker,  JJ. 

Rosa  Serwer,  Respondent,  ▼.  Morris  Serwer. 
Appellant.— Judgment  and  order  reversed 
and  new  trial  granted,  costs  to  abide  the 
event,  unless  within  twenty  days  plaintiff 
stipulate  to  reduce  recovery  of  damages  to 
the  sum  of  $3,000,  and  extra  allowance  pro- 
portionately, in  which  case  the  judgment  as 
modified  is  affirmed,  without  costs  of  this 
appeal  to  either  party.  No  opinion.  Good- 
rich, P.  J.,  Bartletc,  Woodward  and  Jenks, 
JJ.,  concurred. 

Sam  Baffler,  Appellant,  v.  Norman  S.  Dike,  as 
Sheriff,  etc..  Respondent.— Motion  denied. 
Present  —  Goodrich,  P.  J..  Bartlett,  Wood- 
ward, Hirschberg  and  Hooker,  JJ. 

Pontus  I.  Thompson.  Respondent,  v.  Emma  A. 
Richardson   and   Others,    Defendants,   Im- 

E leaded  with  Ellen  A.  Raynor  and  Frank  E. 
inn,  Appellants.  (Action  No.  1.)— Judg- 
ment affirmed,  with  costs.  No  opinion, 
••oodrich,  P.  J.,  Bartlett,  Woodward  and 
Jenks,  JJ.,  concurred. 
Pontus  I.  Thompson,  Respondent,  v.  Emma  A. 
Richardson    and   Others,    Defendants,    Im- 

E leaded  with  Ellen  A.  Raynor  and  Frank  E. 
inn.  Appellants.  (Action  No.  2.)— Judg- 
ment affirmed,  with  costs.  No  opinion. 
Goodrich,  P.  J.,  Bartlett,  Woodward  and 
Jenks,  JJ.,  concurred. 

Andrew  O'Brien,  Resi)ondent,  v.  James  P. 
Silo,  Appellant.— The  court  desires  to  see 
counsel  m  this  case.  Present—  Goodrich,  P. 
J.,  Bartlett,  Woodward,  Hirschberg  and 
Jenks,  JJ. 

The  People  of  the  State  of  New  York  ex  rel. 
James  H.  Baker,  Respondent,  v.  William  Mil- 
ler Collier  and  Others,  Constituting  the 
State  Civil  Service  Commission,  Appellants. 
The  People  of  the  State  of  New  York  ex  rel. 
Joseph  Daniels,  Respondent,  v.  William  Mil- 
ler Collier  and  Others,  Constituting  the 
State  Civil  Service  Commission,  Appellants. 
The  People  of  the  State  of  New  York  ex  rel. 
Martin  Murphy,  Appellant,  v.  William  Miller 
£k}llier  and  Others,  Constituting  the  State 
Civil  Service  Commission,  Respondents. 
The  People  of  the  State  of  New  York  ex  ret 


Albert  E.  Meyer,  Appellant,  v.  William  MU- 
ler  Collier  and  Others,  Constituting  the 
State  Civil  Service  Commis8lon,Bespondents. 
The  People  of  the  State  of  New  York  ex  rel. 
Charles  Colne,  Appellant,  v.  William  Miller 
Collier  and  Others,  Constituting  the  State 
Civil  Service  Commission,  Respondents. 
The  People  of  the  State  of  New  York  ex  reL 
William  G.  Morgan,  Appellant,  ▼.  William 
Miller  Collier  and  Others,  Constitudng  the 
State  Civil  Service  Commission,  Bespondeots 
(Cases  decided  April  24,  1906.  Reported  in 
82  App.  Dlv.  644.)  —  The  court  desires  to  see 
counsel  m  these  cases.  Present  —  Goodrich, 
P.  J.,  Bartlett,  Woodward,  Hirschberg  and 
Hooker,  J  J. 

John  C.  Whitehead,  Appellant,  ▼.  Homer  Lee, 
Respondent.—  Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.  No  opinion. 
Goodrich,  P.  J.,  Bartlett,  Hirschberg,  Jenks 
and  Hooker,  JJ..  concurred. 

Ethel  Eyre  Valentine  and  Others,  Respondents, 
V.  Benjamin  E.  Valentine,  Appellant.  (No.  1.) 

—  Judgment  affirmed,  with  costs.  No  opin- 
ion. Goodrich,  P.  J.,  Bartlett,  Woodward 
and  Jenks,  JJ.,  concurred. 

Ethel  Eyre  Valentine  and  Others,  Respondents, 
V.  Benjamin  E.  Valentine,  Appellant.  (No.  2J) 

—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Goodrich,  P. 
J.,  Bartlett,  Woodward  and  Jenks,  JJ., 
concurred. 

Ocean  Causeway,  of  Lawrence,  Long  Island, 
Appellant,  v.  Frederick  L.  Gilbert,  Respond- 
ent—Judgment affirmed,  without  costs,  on 
the  authority  of  Ocean  Causetoay  v.  Gilbert 
(fii  App.  Div.  118).  Goodrich,  P.  J.,  Bartlett, 
Woodward,  Hirschberg  and  Jenks,  J  J., 
concurred. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Accounts  of  William  Clement  Putnam  and 
Gtoorge  P.  Putnam,  Executors  and  Trustees 
of  and  under  the  Last  Will  and  Testament 
of  Mary  P.  Bull,  Deceased.— Appeal  with- 
drawn by  consent,  without  costs.  Present— 
Goodrich,  P.  J.,  Bartlett,  Woodward,  Hhisch- 
berg  and  Hooker,  JJ. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Accounts  of  William  Clement  Putnam  and 
George  P.  Putnam,  Executors  and  Trustees 
of  and  under  the  Last  Will  and  Tentament 
of  Mary  P.  Bull,  Deceased.— Appeal  with- 
drawn by  consent,  without  costs.  Present  — 
Goodrich,  P.  J.,  Bartlett,  Woodward,  Hirsch- 
berg and  Hooker,  JJ. 

Annie  Finnerty.Respondent,  v.  Joseph  Walker, 
Appellant.- Judgment  of  the  Municipal 
(>>urt  affirmed  by  default,  with  costs. 
Goodrich,  P.  J.,  Bartlett,  Woodward  and 
Jenks,  JJ.,  concurred. 

Peter  Mariauo,  Respondent,  v.  John  C.  Duffy, 
Appellant.— Judgment  of  the  Municipal 
Court  affirmed  by  default,  with  costa 
Goodrich,  P.  J.,  Bartlett,  Woodward  and 
Jenks,  JJ..  concurred. 

Rose  Shatzkm,  Respondent,  v.  Max  Sokolsky, 
Appellant— Judgment  of  the  Municipal 
Court  affirmed  hy  default,  with  costs. 
Goodrich,  P.  J.,  Bartlett,  Woodward  and 
Jenks,  JJ.,  concurred. 

Isaac  McMunn  Holly,  Appellant,  v.  Frank  T. 
Hill,  Respondent.—  Judgment  of  the  Munic- 
ipal Court  affirmed  by  default-,  with  costs. 
Goodrich,  P.  J.,  BarUett,  Woodward  and 
Jenks,  JJ.,  concurred. 

Samuel  Miller,  Respondent  ▼.  Peter  Malanora 
and  Others,  Appellants.— Judgment  of  the 
Municipal  Court  affirmed  by  default,  with 
costs.  Goodrich,  P.  J.,  Bartlett,  Woodward 
and  Jenks,  JJ.,  concurred. 

William  H.  Downs,  Appellant,  v.  Elmlra 
Bridge  Company,  Respondent  —  Motion  for 
reargument  denied.  Motion  for  leave  to 
appeal  to  the  Court  of  Appeals   granted. 
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Present  —  Bartlett,  Woodward,  Hinchberg, 
Jenka  and  Hooker,  JJ. 

Caroline  B.  Hudler,  Respondent,  y.  Metropoli- 
tan Street  Railway  Company,  Appellant.  — 
Motion  denied.  Present  —  Bartfett,  Wood- 
ward, Hirschberg,  Jenks  and  Hooker,  JJ. 

Frederick  P.  Schmidt,  Respondent,  y.  In- 
terurban  Street  Railway  Company,  Appel- 
lant. —  Motion  for  reargument  denied. 
Present  —  Bartlett,  Woodward,  Hlrschberg, 
Jenks  and  Hooker,  JJ. 

Edward  A.  Ck>x,  Appellant,  y.  John  Halloran, 
Respondent.  —  Order  resettled  so  as  to  re- 
cite that  the  reyersal  was  upon  the  facts  as 
well  as  the  law ;  application  otherwise  denial. 
Present  —  Bartlett,  Woodward,  Hlrschberg, 
Jenks  and  Hooker,  JJ. 

Charles  A.  Lundine,  Appellant,  y.  Alexander 
J.  A.  Callaglian,  Respondent.  —  Motion  de- 
nied. Present  —  Bartlett,  Woodward,  Hlrsch- 
berg, Jenks  and  Hooker,  J  J. 

William  N.  Dykmaa  and  The  Brooklyn  Trust 
Company,  as  £zecutors,  etc..  Appellants,  v. 
United  Scates  Life  Insurance  Company,  Re- 
spondent. —  Motion  for  leave  to  appeal  to 
tne  Court  of  Appeals  granted.  Present  — 
Bartlett,  Woodward,  Hlrschberg,  Jenks  and 
Hooker,  JJ. 

Waiter  C.  Perkins,  Respondent,  y.  James  B. 
Smith,  Appellant.  —  Motion  denied.  Present 
—  Bartlett,  Woodward,  Hlrschberg,  Jenks 
and  Hooker,  JJ. 

ApoUonia  Warth,  Trading  and  Doing  Business 
under  the  Firm  Name  and  Style  of  Albin 
Warth,  Respondent,  v.  Simon  Liebovitz, 
Appellant.—  Motion  denied;  the  leave  sought 
for  in  this  application  does  not  seem  to  be 
necessary.  Present— Bartlett,  Woodward, 
Hlrschberg,  Jenks  and  Hooker,  JJ. 

Jacob  Levy,  etc..  Respondent,  y.  Orove  Mills 
Paper  Company,  Appellant.— On  the  trial  of 
this  action  tho  plaintiff  recovered  a  verdict, 
which  was  set  aside  by  the  trial  court.  The 
plaintifF^s  exceptions  were  ordered  to  be 
heard  in  the  first  instance  at  the  Appellate 
Division,  and  upon  the  argument  thereof  in 
this  court  they  were  sustained,  and  we  made 
an  order  directing  that  judgment  should  be 
entered  in  favor  of  the  plaintiff  upon  the 
yerdlct.  Upon  that  appeal  only  the  plain- 
tiff's ekceptions  were  before  us.  Tlie  defend- 
ant has  now  appealed  from  the  judgment, 
and  the  plaintiff  moves  to  dismiss  its  appeal 
on  the  ground  that  it  has  no  right  to  a  second 
review  of  the  ca.se.  It  seems  to  us,  how- 
ever, that  this  is  not  a  second  review.  The 
defendant's  exceptions  have  never  been 
before  this  court,  and  It  is  entitled  to  be 
heard  upon  them  now  upon  an  appeal  fi'om 
the  ludgment.  Motion  denied.  Present  — 
Bartlett,  Woodward,  Hlrschberg,  Jenks  and 
Hooker,  J  J. 

Alzlre  A.  Flick,as  Administrator,  etc..  Respond- 
ent, V.  William  W.  Penfleld,  Appellant.— 
Motion  denied.  Present— Bartlett,  Wood- 
ward,  Hlrschberg,  Jenks  and  Hooker, 
JJ. 

The  People  of  the  State  of  New  York  ex  rel. 
James  J.  Miller,  Respondent,  v.  Thomas 
Sturgis,  as  Fire  Commissioner,  etc.,  Appel- 
lant.—Application  to  resettle  order  denied. 
Present  — Bartlett,  Woodward,  Hlrschberg, 
Jenks  and  Hooker,  JJ. 

Richard  Sandiford,  Appellant,  y.  The  Town  of 
Hempstead.  Respondent.  Carman  Frost  and 
Amanda  Frost,  his  Wife.  Appellants.— 
Motion  to  dismiss  appeal  granted,  unless 
within  five  days  the  appellants  pay  the  re- 
spondent ten  dollars  costs,  and  stipulate  to 
have  the  appeal  papers  prepared  and  served 
and  the  case  reac(y  for  argument  at  the  next 
term  of  this  court;  if  these  conditions  are 
complied  with  the  motion  to  dismiss  the 
Appeal  is  denied,  without  costs.    Present— 


I  Bartlett,  Woodward,  Hlrschberg,  Jenks  and 
Hooker,  J  J. 

James  Nick,  Appellant,  y.  Louise  Donovan 
and  John  Donovan,  Respondents.- Judg- 
ment of  the  Municipal  Court  reversed  on 
argument,  and  new  trial  ordered,  oosts  to 
abide  the  event,  on  the  ground  that  the 
court  erred  in  holding  that  it  had  not  the 
power  to  allow  the  plaintiff  to  reopen  his 
case  under  the  circumstances  disclosed  by 
the  record.  Bartlett,  Woodward,  Hlrsch- 
berg, Jenks  and  Hooker,  JJ.,  concurred. 

William  J.  Smith,  Respondent,  y.  Harry  Q. 
Barber,  Appellant,  Impleaded  with  Pansy  B. 
Pritchard.—  Order  of  reference  reversed  on 
argument,  with  ten  dollars  costs  and  dis- 
bursements on  the  authority  of  McAleer  y. 
Sinnott  (80  App  Div.  818),  and  motion  for 
reference  denied,  without  costs.  Bartlett, 
Woodward,  Hlrschberg,  Jenks  and  Hooker, 
JJ.,  concurred. 

Charles  Brookes,  as  Receiver  of  the  Property, 
etc.,  of  Theodore  De  Cline,  a  Judgment 
Debtor,  Respondent,  v.  Frederick  Lorenzen, 
Appellant.—  Judgment  of  the  County  Court 
of  Westchester  county  affirmed,  with  costs. 
No  opinion.  Goodrich,  P.  J . ,  Bartlett,  Wood- 
ward and  Jenks,  JJ.,  concurred;  Hlrschberg, 
J.,  not  voting. 

Johanna  Marko,  as  Administratrix,  etc..  Re- 
spondent, v.  Samuel  Holzschlag,  Appellant. 
— Judgment  of  the  Municipal  Court  affirmed, 
with  costs.  No  opinion.  Goodrich,  P.  J., 
Bartlett,  Woodward,  Hlrschberg  and  Jenks, 
JJ.,  concurred. 

Royal  Bread  Company,  Respondent,  v.  New 
York  and  Queens  County  Railway  Company, 
Appellant.— Judgment  of  the  Municipal 
Court  affirmed,  with  costs.  No  opinion. 
Bartlett,  Hlrschberg  and  Jenks,  JJ.,  con- 
curred; Goodrich,  P.  J.,  and  Woodward,  J., 
dissented. 

Maurice  Ryan,  Respondent,  y.  Charles  Reimer, 
Appellant.  -Judgment  of  the  Mimidpal 
Court  affirmed,  with  costs.  No  opinion. 
Present  —  Goodrich,  P.  J..  Bartlett,  Wood- 
ward, Hlrschberg  and  Hooker,  JJ. 

George  Glbbs,  Respondent,  v.  Jacob  Herman, 
Sheriff  of  Orange  Count) ,  Appellant.—  Judg- 
ment and  order  affirmed,  with  costs.  Ko 
opinion.  Goodrich,  P.  J.,  Bartlett,  Wood- 
ward, Hlrschberg  and  Hooker,  JJ.,  con- 
curred. 

David  Mayer  Brewing  Company,  Appellant,  y. 
Michael  Manning,  Respondent.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Gtoodrlch,  P.  J.,  Bart- 
lett, Hlrschberg,  Jenks  and  Hooker,  JJ., 
concurred. 

William  Simis,  as  General  Guardian  of  Wil- 
liam Simis  and  Wilfred  Slmls,  and  William 
Slmis  and  Warren  S.  Sillcocks,  as  Executors 
of  Mary  O.  Simis,  Deceased,  Plaintiff,  v. 
Charlotte  White,  Appellant,  Impleaded  with 
Others,  Defendants.  Henry  J.  Coggeshali, 
as  Receiver  of  the  Mutual  Benefit  Loan  and 
Building  Company,  Respondent.  — Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  (Goodrich,  P.  J.,  Bart- 
lett, Hlrschberg,  Jenks  and  Hooker,  JJ., 
concurred. 

Erie  Railroad  Company,  Plaintiff,  v.  Mary 
Anne  Stewart  and  Others,  Defendants.— 
Motion  to  confirm  referee's  report  granted, 
with  ten  dollars  costs  in  all  respects,  except 
as  to  the  item  of  one  hundred  dollars,  expert 

'  fee,  which  item  is  disallowed;  form  of  order 
to  be  settled  before  Mr.  Justice  Hooker 
before  the  nineteenth  instant.  No  opinion. 
Goodrich,  P.  J.,  Bartlett,  Hlrschberg,  Jenks 
and  Hooker,  J  J.,  concurred. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Account  of  Lizzie  Reiohert,  as  Sole  Surviv- 
ing Administratrix  of  Charles  G.  Reichert, 
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Deceased.  Oeorge  L.  Reicbert,  Appellant;  I 
Lizzie  Reicliert,  Administratrix,  and  Others, 
Respondents.—  Decree  of  the  Surrogate's 
Court  of  Suffolk  county  affirmed,  with  costs. 
No  opinion.  Goodrich,  P.  J.,  Bartlett, 
Hirschber]^,  Jenlcs  and  Hooker,  JJ.,  con- 
curred. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Account  of  Lizzie  Reichert,  as  Administra- 
trix of  Charles  O.  Reichert,  Deceased. 
George  L.  Reichert,  Appellant:  Lizzie 
Reichert,  Administratrix,  and  Thadeuse  M. 
Reichert,  Respondents.—  Order  settling  case 
on  appeal  afflrmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Goodrich, 
P.  J.,  Bartlett,  Hirschberg,  Jenks  and 
Hooker,  JJ.,  concurred. 

Ruth  E.  A.  DickoTer,  an  Infant,  etc.,  Respond- 
ent, ▼.  John  8.  MoGlllivray,  Appellant.— 
Judgment  of  the  Municipal  Court  affirmed, 
with  costs.  No  opinion.  Goodrich,  P.  J., 
Bartlett,  Hirschberg,  Jenks  and  Hooker,  JJ., 
concurred. 

The  Edison  Electric  Illuminating  Company  of 
Brook  13m,  Respondent,  y.  James  A.  Logan, 
Appellant.— Judgment  of  the  Municipal 
Court  afflnned,  with  costs.  No  opinion. 
Goodrich,  P.  J.,  Bartlett,  Hirschberg,  Jenks 
and  Hooker,  J  J.,  concurred. 

Catherine  McGee,  as  Administratrix,  etc.,  of 
John  J.  McGee,  Appellant,  ▼.  The  Barber 
Asphalt  Paving  Company,  Respondent.— 
Judgment  afflrmed,  with  costs.  ISo  opinion. 
Goodrich,  P.  J.,  Bartlett  and  Jenks,  J  J.,  con- 
curred: Hirschberg  and  Hooker,  JJ.,  dis- 
sented. 

In  the  Matter  of  the  Guardianship  of  the  Per- 
son of  Caroline  Gladys  Coddington,  an  In- 
fant. Andrew  C.  Coddington,  Appellant; 
Louise  A.  Coddington,  Present  Guardian  of 
the  Person  of  Caroline  Gladys  Coddington, 
and  Another,  Respondents.  —  Order  modifled 
by  allowing  costs  and  disbursements  of  pro- 
ceedings on  accounting  and  one  hundred  and 
fifty  dollars  counsel  fee  instead  of  fifty  dol- 
lars, and  as  modifled  afflrmed,  with  ten 
dollars  costs  and  disbursements.  No  opin- 
ion. Goodrich,  P.  J.,  Bartlett.  -Woodward, 
Jenks  and  Hooker,  J  J.,  concurred. 

Charles  Goldstein,  Respondent,  t.  Hyman  M. 
Bhulman  and  Others,  Appellants.—  Order 
reversed,  with  ten  dollars  costs  and  dis- 
bursements, on  the  authority  of  Goldstein 
y.  Shapiro,  Canity  p.  88.)  Goodrich,  P.  J., 
Bartlett,  Woodward,  Jenks  and  Hooker,  J  J., 
concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
Frank  Cain,  Respondent,  v.  William  Miller 
Collier  and  Others,  Constituting  the  State 
Civil  Service  Commission,  Appellants.—  Or 
der  reversed,  without  costs.  fSee  People  ex 
rel.  Sims  v.  Collier,  175  N.  Y.  196.)  Goodrich, 
P.  J.,  Bartlett,  Woodward,  Jenks  and  Hooker, 
JJ.,  concurred. 

Gef^rge  Fleer  and  Henry  Fleer,  etc..  Respond- 
ents, V.  James  A.  Cody  and  Others,  Compoo- 
Inir  the  Firm  of  Cody  Brothers,  Impleaded 
with  Others,  Appellants,  and  the  City  of 
New  York,  Respondent.— Judgment  reversed 
and  new  trial  granted,  costs  to  abide  the 
final  award  of  costs,  on  the  authority  of 
Vollkommer  v.  Cody  (ante,  p.  67).  Gfood- 
rlch,  P.  J..  Bartlett,  Woodward,  Jenks  and 
Hooker,  JJ.,  concurred. 

Andrew  R.  Baird.  Respondent,  v.  James  A. 
Cody  and  Others.  Composing  the  Firm  of 
Cody  Brothers,  Impleaded  with  Others, 
Appellants,  and  the  City  of  New  York  Re- 
spondent.—Judgment  reversed  and  new 
trial  granted,  costs  to  abide  the  final  award 
of  costs,  on  the  authority  of  Vollkommer  v. 
Cody  (ante,  p.  57).  Goodrich,  P.  J.,  Bart- 
lett, Woodward,  Jenks  and  Hooker,  JJ., 
concurred. 


Frank  Bajerdoerfer,  Bespondeot,  ▼.  Leopold 
A.  Weill  and  MertU  Luikert,  aa  Trustees,  and 
Rosalie  L.  Hfll,  Appellants.— Order  affirmed, 
with  ten  doUara  costs  and  disbursements. 
No  opinion.  Goodrich,  P.  J.,  Bartlett, 
Woodward,  Hirschberg  and  Hooker,  JJ., 
concurred. 

Mary  Agnes  0*Donohue  and  Isabella  Amy, 
Respondents,  ▼.  John  F.  Cronin  and  New- 
bold  T.  Lawrence,  as  Executor  of  and 
Trustee  under  the  Last  Will  and  Testamoit 
of  Newbold  Lawrence,  Deceased,  Appellants. 
—Judgment  and  orders  affirmed,  with  costs, 
on  the  authority  of  O^Donohue  y.  Cronin 
(B2  App.  Dlv.  879).  Goodrich.  P.  J.,  BarUett, 
Woodward,  Hirschberg  and  Hooker,  JJ., 
concurred. 

Jos^h  L.  Schwimer,  Respondent,  ▼.  The 
Manhattan  Railway  Company,  Appellant.— 
Judgment  and  order  unanimously  affirmed, 
with  costs.  No  opinion.  Present— Good- 
rich, P.  J.,  Bartlett,  Woodward,  Hirschberg 
and  Hooker,  JJ. 

The  People  of  the  State  of  New  York  ex  rel. 
John  Palmieri,  Relator,  ▼.  Josiah  T.  Marean, 
one  of  the  Justices  of  the  Supreme  Court  of 
the  State  of  New  York,  Respondent.—  Re- 
argument  ordered  upon  the  question  whether 
the  proceedings  must  not  be  reviewed  bv  ap- 
pealinstead  of  by  certiorari.  Case  set  down 
for  Wednesday,  June  sevenieenth.  Present 
—  Goodrich,  P.  J.,  Bartlett,  Woodward, 
Hirschberg  and  Jenks,  JJ. 

John  F.  Heisenbuttel  and  Others,  Respond- 
ents, V.  Henry  T.  Beckman  and  Othens,  Ap- 
pellants. —  Judgment  of  the  Municipal 
Court  afflrmed,  with  costs.  No  opinion. 
Bartlett,  Woodward,  Hirschberg,  Jenks  and 
Hooker,  JJ.,  concurred. 

Mary  E.  Connell.  Respondent,  v.  William  F. 
Connell,  Appellant.  —  Order  afflrmed,  with 
ten  dollars  cosU  and  disbursements.  No 
opinion.  Bartlett,  Woodward,  Hirschberg, 
Jenks  and  Hooker,  JJ.,  concurred. 

Barnard  L.  Steefel  and  Joseph  L.  Steefel, 
Appellants,  v.  Jacob  Rothschild,  Respond- 
ent. —  Judgment  affirmed  on  argument, 
with  custs,  on  the  authority  of  Steefel  v. 
Rothschild  (64  App.  Div.  298).  Goodrich,  P. 
J.,  Woodward,  Hirschberg  and  Hooker,  JJ., 
concurred. 

Charles  Harriman  and  Another,  Appellants,  ▼. 
The  City  of  Yonkers,  Respondent.  —  Motion 
to  resettle  order  granted.  Present  —  Good- 
rich, P.  J.,  Woodward,  Hirschberg,  Jenks 
and  Hooker,  JJ. 

Sylvester  L.  Malone,  as  Administrator,  etc.. 
Respondent,  v.  Saints  Peter  and  Paul's 
Church,  Brooklyn,  E.  D.,  Appellant.  — 
Motion  denied.  Present  —  Bartlett,  Wood- 
ward, Hirschberg,  Jenks  and  Hooker,  JJ. 

In  the  Matter  of  the  Application  of  Patrick  W. 
Cullinan,  as  State  Commissioner  of  Excise, 
for  an  Order  Revoking  and  Canceling  Liquor 
Tax  Certificate  No.  8,614,  Issued  to  JoeKray; 
and  six  other  cases.  —  Order  settled  and 
siened.  Present  —  Goodrich,  P.  J.,  Bartlett, 
Woodward,  Hirschberg  and  Hooker,  JJ. 

The  Queens  County  Water  Company,  Appel- 
lant, V.  Robert  Grier  Monroe  and  Another, 
Respondents.  —  Motion  to  resettle  order 
dented.  Present— Goodrich,  P.  J.,  Bartlett, 
Jenks  and  Hooker,  JJ. 

George  Wallace,  Appellant,  v.  William  H. 
Jones  and  Others,  Respondents.—  Motion 
denied.  Present  — Goodrich,  P.  J.,  BarUett, 
Jenks  and  Hooker,  J  J. 

Jane  M.  Fisk,  Respondent,  v.  May  C.  G.  Ford, 
Appellant.— Judgment  afflrmed.  with  costs. 
No  opinion.  Goodrich,  P.  J.,  BarUett,  Hirsch- 
berg, .Tenks  and  Hooker,  Jj.,  concurred. 

John  W.  Lyon  and  Frank  Lybolt,  Respond- 
ents, V.  Ransom  Wilcox,  Appellant.—  Judg- 
ment of  the  County  Court  of  Orange  county 
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affirmed,  with  costs.  No  opinfon.  Good- 
rich, P.  J.,  BarUe^c,  Woodward,  Hlrschbeig 
and  Jenks,  J  J..  ooDcurred. 

TictoriQe  ▲.  Loder,  Kespoodent,  ▼.  Metropoli- 
tan Street  Railway  Oompany,  Appellant.— 
Motion  to  vacate  stay  of  proceedings  denied. 
Present  —  Goodrich,  P.  J.,  Bartlett,  Jenks 
and  Hooker,  JJ. 

In  the  Matter  of  the  PetiUon  of  Patrick  W. 
Callinan,  as  State  Commissioner  of  ExcUe 


of  the  State  of  New  York,  Respondent,  for  an 
Order  Revoking  and  Canceling  Liquor  Tax 
Certificate  No.  4.171,  Issued  to  Agnes  McCue, 
Appelant.—  Order  affirmed,  with  ten  dollars 
costs  and  disbursements,  upon  the  opinion  of 
Mr.  Justice  Marean  at  Special  Term.  (Re- 
ported in  80  Misc.  Rep.  686!.)  Goodrich,  P.  J., 
woodward,  Hlrschberg  and  Hooker,  JJ., 
concurred. 


Third  Department,  June  Term,  1903. 


Jacob  W.  Webb,  Appellant,  ▼.  Nelson  M.  Parks, 
Respondent.— J  uagment  reversed  and  new 
trial  granted,  with  costs  to  appellaot  to  abide 
event.— Appeal  by  the  plaintiff  from  a  Judg- 
ment of  the  County  Court  of  Franklin 
county,  entered  iu  the  clerk's  office  of  said 
county  on  the  S9th  day  of  December,  lOOBi, 
dismissing  the  plaintiff's  complaint  as  upon 
a  nonsuit. — 

Smitb,  J. :  The  plaintiff  and  one  W.  E.  Sea- 
▼er  were  the  owners  as  tenants  in  common 
of  certain  property  upon  which  was  a  butter 
tub  factory.  Prior  to  1900  the  defendant 
and  one  Mrs.  Bliss  were  copartners  in  the 
manufacture  and  sale  of  butter  tubs,  doing 
busiuess  under  the  name  of  Bliss  &  Parks. 
At  that  time  J.  £.  Bliss,  representlug  Mrs. 
Bliss  of  said  firm,  rented  from  W.  K  Seaver 
his  undivided  half  interest  in  said  factory, 
and  the  defendant  Parks  rented  from  the 
plaintiff  his  undivided  half  interest  for  the 
year  1900.  Tliereupon  the  firm  of  Bliss  & 
Parks  proceeded  during  the  year  1000  to 
manufacture  tubs  as  a  part  of  the  firm  busi- 
ness. Prior  to  December  81, 1900,  at  which 
time  the  said  lease  was  to  expire,  plaintiff 
wrote  to  the  defendant  a  letter  in  response 
to  a  letter  from  the  defendant,  saying  he 
•could  have  his  interest  in  the  premises 
another  year  for  the  sum  of  $115  payable  in 
4Ulvance,  ur  $125  payable  at  the  end  of  the 
year.  To  this  letter  no  response  was  made 
by  the  defendant.  Plaintiff  claims,  however, 
that  the  defendant  continued  to  occupy  the 

Jtremises  after  the  expiration  of  his  lease  for 
900,  and  thereby  became  liable  for  the  rent 
under  the  terms  as  stated  in  his  letter.  This 
ease  was  tried  in  the  Justice's  Court  where 
the  plaintiff  recorered  judgment  for  $90.  It 
was  appealed  to  the  County  Court  for  a  new 
trial,  and  upon  that  trial  the  county  judge 
directed  a  nonsuit  against  the  plaintiff  upon 
the  ground,  as  stated  by  him,  that  there 
was  no  proof  of  any  occupancy  by  the  de- 
fendant during  the  year  1901.  In  this  ruling 
wre  think  the  learned  county  judge  was  in 
«rror.  Certain  evidence  tending  to  show  the 
occupancy  in  1901  by  J.  E.  Bliss  in  behalf  of 
the  partnership  was  rejected  by  the  County 
Ck>urt  as  not  pleaded.  Enough  appears  in  the 
ease,  however,  to  show  that  J.  £.  Bliss  occu- 
pied the  premises  in  1901  representing  his 
wife's  interest  in  the  partnership.  His  acts, 
therefore,  in  the  partnership  business  were, 
AS  matter  of  law,  acts  done  In  behalf  of  both 
partners,  and  his  occupant^  in  the  conduct 
of  the  partnership  business  was  the  occu- 
pancy both  of  his  wife,  whom  he  repre- 
sented, and  of  his  wife's  partner,  this 
defendant.  It  was  apparently  the  same 
occupancy  as  that  which  existed  in  1900, 
which  was  not  surrendered  in  any  way 
by  this  defendant  at  the  expiration  of  tlie 
lease  for  the  year  1900.  I  am  unable  to  see 
bow  there  could  be  a  surrender  of  the  prem- 
ises at  the  expiration  of  the  year  1900  with- 
out an  abandonment  by  the  partnership.    In 


any  event,  one  of  the  partners  could  not 
thereafter  hold  the  occupancy  for  the  same 
purpose  for  which  it  was  held  in  1900,  and 
claim  therefrom  an  abandonment  of  the 
occupancy  of  the  other  partner  under  a  lease 
of  an  undivided  interest.  The  judgment  of 
the  County  Court  must,  therefore,  be  re- 
versed and  a  new  trial  granted.  All  con- 
curred. 
In  the  Matter  of  the  Petition  of  Fred.  L. 
Ryon.  Respondent,  for  an  Order  Revoking 
and  Canceling  Liquor  Tax  Certificate  No. 
80,8S6,  Issued  to  John  P.  Auchmoody,  Ap- 
pellant.— Order  unanimously  affirmed,  with 
costs.—  Appeal  by  John  P.  Auchmoody  from 
an  order  of  the  county  judge  of  Ulster 
county,  dated  the  28th  day  of  November. 
1908,  and  entered  in  the  office  of  the  clerk  of 
the  county  of  Ulster  on  that  day  revoking 
and  canceling  liquor  tax  certificate  No.  80,895 
issued  to  the  said  John  P.  Auchmoody.— 
Cbask,  J.:  On  the  15th  day  of  May,  190S, 
John  P.  Auchmoody  made  anplicat  ion  for  a 
liquor  tax  certificate  to  traffic  in  liquors  at 
a  notel  in  Clintondale,  in  the  county  of 
Ulster,  in  which  application  statements  were 
made  by  him  in  tne  form  of  questions  and 
answers,  included  among  which  are  the  fol- 
lowing: *'20.  Does  the  applicant  intend  to 
carry  on  a  bona  fide  hotel  on  inch  premises? 
Yes.^*  "  85.  Does  such  building  contain  at 
least  ten  bedrooms  above  the  basement, 
exclusive  of  those  occupied  by  the  family 


and  servants,  each  room  properly  furnished 
to  accomodate  lodgers  and  separated  bv 
partitions  at  least  three  inches  thick,  extend- 


ing from  floor  to  ceiling,  with  independent 
access  to  each  room  by  a  door  opening  into 
a  hallway,  each  room  having  a  window  or 
windows  not  less  than  eight  square  feet  of 
surface  opening  upon  a  street  or  open  court, 
light  shaft  or  open  air,  and  each  having  at 
least  eighty  square  feet  of  floor  area,  and  at 
least  six  hundred  cubic  feet  of  space  therein 
♦  *  •?  No."  "86.  Does  such  hotel  con- 
form to  all  the  requirements  set  forth  in  the 
statement  last  above,  except  that  the  num- 
ber of  bedrooms  therein  for  guests  is  not 
less  than  six  *  «  *?  Yes.''  A  liquor  tax 
ceriiflcate  was  prepared  and  IssuM  to  him 
by  the  county  treasurer  of  the  county  of 
ulster.  The  particular  character  of  the 
traffic  in  liquors  is  determined  by  the  ap- 
plication. The  application  and  certiflcate 
must  be  interpreted  together.  (.Matter  of 
Barnard,  48  App.  Dlv.  488;  Matter  of  Ctd- 
linan  [Campbelfcert.]  89  Misc.  Rep.  6460  On 
or  about  the  80th  day  of  August,  1908.  Fred. 
L.  Ryon,  a  citizen  of  the  State  of  New  York, 
commenced  this  proceeding  to  have  said 
liquor  tax  certificate  revoked  and  canceled 
on  the  grounds  therein  stated,  among  others 
that  material  statements  in  the  applica- 
tion of  the  holder  of  such  certificate  were 
false,  and  that  provisions  of  the  Liquor  Ta:: 
Law*  had  been  violated  at  the  place  des- 
ignated  in    said  oerUfloate  as  the    place 


*  Laws  of  1896,  chap.  118  as  amd.—  [Rsp. 
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where  such  traffic  was  to  be  carried  on  by 
Auchmoody.  The  grounds  were  stated  In  the 
petition  in  detail.  There  were  and  are  seven 
bedrooms  in  the  applicant's  building,  exclu- 
sive of  those  occupied  by  his  family  and 
servants.  These  rooms  were  measured  by 
special  agents  appointed  by  the  State  Com- 
missioner of  Excise,  in  the  presence  of 
Auchmoody,  and  there  is  no  controversy 
about  their  size,  floor  surface  and  area  being 
as  follows: 


jea 

i 

1 

6 

1  7-10 

^10 

7-^ 

58 

888 

2  710 

6-10 

7-^ 

68 

888 

8  7-10 

6-10 

7-2 

68 

888 

4  <^10 

»-8 

7-2 

68 

468 

6  6-10 

7-6 

7-8 

60 

868 

6  9-7 

7-10 

7 

76 

626 

7    7-7       7-10     7  (slophig  ceiling)    60     873 

Not  one  of  the  rooms  has  the  floor  area  or 
contains  the  number  of  cubic  feet  of  space 
required  by  the  statute,*  or  as  stated  In  the 
application.  The  average  floor  space  of  the 
six  largest  rooms  is  sixty  feet,  and  the  aver- 
age cubical  contents  four  hundred  and 
twenty-three  feet.  The  statement  of  the 
applicant  in  regard  to  the  rooms  was  neither 
technically  nor  substantially  true.  As  bear- 
ing upon  the  good  faith  of  the  applicant  in 
obtaining  what  is  commonly  known  as  a 
*'  hotel  license,''  it  appeared  that  in  July  his 
register  of  guests  consisted  of  a  slip  of  pa- 
per. It  was  produced  at  the  request  of  said 
special  agents  and  it  contained  but  two 
names.    Auchmoody  stated  that  they  were 

fuests  of  the  hotel  and  no  claim  was  made 
y  him  that  the  hotel  had  entertained  any 
other  guests  since  it  opened.  Witnesses  were 
produced  who  testified  that  on  Sunday,  May 
86, 1002,  the  windows  of  the  room  in  which 
liquor  was  sold  and  kept  for  sole  were 
wholly  covei*ed  by  screens,  curtains  and 
shades.  Witnesses  were  also  produced  who 
testified  that  said  windows  were  not  covered 
by  screens,  curtains  and  shades  on  that  day, 
but  the  couDtv  judge  found  that  all  the  ma- 
terial allegatious  contained  in  the  petition 
were  true.  The  findings  that  material  state- 
ments In  the  application  were  false  and  that 
the  applicant  tiad  violated  the  Liquor  Tax 
Law,  as  stated,  are  sustained  by  the  evidence, 
and  the  order  should  be  affirmed,  with  costs. 

Fred  Bates,  Appellant,  v.  James  Dubben, 
Respondent.— Judgment  unanimously  af- 
firmed, with  costs.    No  opinion. 

Harry  E.  Bicknell  and  Others,  Appellants,  v. 
William  H.  Gardner,  Respondent.—  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.    No  opinion. 

Jabez  Clews,  as  Administrator,  etc.,  of  William 
J.  Clews,  Deceased.  Appellant,  V.  The  Union 
Bag  and  Paper  Company,  Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion.    All  concurred. 

Louie  A.  Copeland,  Respondent,  v.  The  Dela- 
ware, Laclcawanna  and  Western  Railroad 
Company,  Appellant.— Judgment  and  order 
affirmed,  with  costs.  No  opinion.  All  con- 
curred.   Houghton,  J.,  not  sitting. 

General  Electric  Company,  Respondent,  v. 
National  Contracting  Company,  Appellant.  - 
Judgment  unanimously  affirmed,  with  costs. 
No  opinion. 


William  L.  Hall  and  Others,  Bespondents,  v. 
R.  A.  Whytlaw  Son  &  Company,  AppelianU 
—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  All  concurred. 
Mary  C.  Harris,  Appelhint,  v.  Brodic  Brin  and 
George  Brown,  Respondents.—  Judgment 
unanimously  affirmed,  with  costs.  No 
opinion. 

John  F.  HoUoway  and  James  N.  HoUoway« 
Respondents,  v.  Charles  F.  Horstmann« 
Appellant.—  Judgment  unanimously  af- 
firmed, with  costs.    No  opinion. 

Henry  H.  Jackson  and  Others,  as  Executors 
of  and  Trustees  under  the  Last  Will  and 
Testament  of  Peter  A.  H.  Jackson,  Deceased, 
Suing  on  Behalf  of  Themselves  and  All  Other 
Creditors  of  James  M.  Smith,  Deceased. 
AppeUants,  v.  Minna  R.  Pollock  and  Julia  B. 
Foster,  Individually  and  as  Executrices,  etc., 
of  Emeline  8.  McBhargy,  Deceased,  Re- 
spondents, Impleaded  with  Wright  Smith, 
as  Administrator,  etc.,  of  James  M.  Smith, 
Deceased,  Defendant.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

Henry  H.  Jackson  and  Others,  as  Executors 
of  and  Trustees  under  the  Last  Will  and 
Testament  of  Peter  A.  H.  Jackson,  Deceased, 
Suing  on  Behalf  of  Themselves  and  AIL 
Other  Creditors  of  James  M.  Smith,  De- 
ceased, Appellants,  v.  Minna  R.  Pollock  and 
Julia  B.  Foster,  Individually  and  as  Execu- 
trices, etc.,  of  Emeline  S.  Mcllhargy,  De- 
ceased, Respondents,  Impleaded  with  Wright 
Smith,  as  Administrator,  etc ,  of  James  M. 
Smith,  Deceased,  Defendanc.  —  Judgment 
unanimously  affirmed,  with  costs.  No 
opinion. 

James  M.  Jones,  Respondent,  ▼.  John  A.  Fair- 
child  and  Frank  M.  Fairchiid,  Appellants.  — 
Judgment  affirmed,  with  costs.  No  opinion. 
All  concurred. 

Louis  H.  Joy,  Respondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Com- 
pany, Appellant.  —  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  All  con- 
curred, except  Parker,  P.  J.,  and  Houghton, 
J.,  dissenting. 

Peter  Keller,  Appellant,  v.  Gilman  M.  Herki- 
mer and  wifilam  Phelps,  Respondents.  — 
Judgment  and  order  unanimously  affirmed^ 
with  costs.    No  opinion. 

In  the  Matter  of  the  Petition  of  the  Mayor, 
Aldermen  and  Commonalty  of  the  City  or 
Schenectaiiy,  under  Section  62  of  the  Rail- 
road Lawt  and  Chapter  876  of  the  Laws  of 
1902,  as  to  Changing  Certain  Grade  Cross- 
ings of  the  New  York  Central  and  Hudson 
River  Railroad  and  the  Railroad  Operated  by 
the  Delaware  and  Hudson  Company  in  that 
City  from  Grade  to  Undercrosslngs.—  Motion 
denied. 

Joseph  H.  Mcdellan,  Respondent,  v.  Robert  S. 
Dalzell  and  Thomas  Burke,  Appellants.— 
Judgment  unanimously  affirmed,  with  costs. 
No  opinion. 

Emma  £.  Morrell,  as  Administratrix,  etc.,  of 
William  R.  Morrell,  Deceased,  Appellant,  v. 
Boston  and  Maine  Railroad,  Re«9ondent.— 
Judgment  affirmed,  with  costs.  No  opinion. 
All  concurred,  except  Smith,  J.,  dissenting. 

Margaret  B.  Mott  and  Mary  H.  Bradley,  Appd- 
lants,  V.  John  D.  Spioer  and  Mrs.  John  Doyle, 
Respondenta.— Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
New  York  City  and  Westchester  Railway 
Company  v.  The  Boeurd  of  Railroad  Commia- 


*  Laws  of  1806,  chap.  112,  $  81  as  amd.  by  Laws  of  1897,  chap.  812.—  [Rxp. 

flaws  of  1890,  chap.  666,  (  62,  added  by  Laws  of  1887,  chap.  754,  and  amd.  by  Laws  of  1809, 
chap.  860.- [R«P. 
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aioners  of  the  SiAte  of  New  York  and  Ashley 
W.  Cole  and  Others,  Being  the  Members 
Thereof,  and  the  New  York  and  Port  Chester 
Railroad  Company.  —  Applloation  denied. 

The  People  of  the  State  of  New  York  ex  rel. 
Brooklyn  Union  Elevated  Railroad  Company 
v.  Erastus  0.  Knight,  as  Comptroller  or  the 
State  of  New  York.~  Determmation  of  the 
Comptroller  oonflrmed,  with  fifty  dollars 
costs  and  disbursements.  No  opinion.  All 
concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
Coney  Island  and  Gravesend  Railway  Com- 

Siny  y.  Erastus  C.  Knight,  as  Comptroller  of 
estate  of  New  York.— Determination  of 
the  Comptroller  confirmed,  with  fifty  dol- 
lars costs  and  disbursements.  No  opinion. 
All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
Nassau  Electric  Railway  Company  y.  Erastus 
C.  Knight,  as  Comptroller  of  the  State  of 
New  York.— Determination  of  the  Comp- 
troller confirmed,  with  fifty  dollars  costs  and 
disbursements.    No  opinion.    All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
Eastmans  Company  of  New  York,  Relator, 
y.  William  J.  Morgan,  as  Comptroller  of  the 
State  of  New  York,  Respondent— Determi- 
nation of  the  Comptroller  confirmed,  with 
fifty  dollars  costs  and  disbursements.  No 
opinion.  All  concurred,  except  Parker,  P. 
J.,  dissenting. 

The  People  of  the  State  of  New  York,  Appel- 


lant, y.  William  H.  Rupert,  as  Sheriff,  etc.. 
Respondent.- Judgment  unanimously  af- 
firmed, with  costs.  No  opinion.  Houghton, 
J.,  not  sitting. 

The  People  of  the  State  of  New  York,  Respond- 
ent, y.  The  Thames  &  Mersey  Marine  Insur- 
ance Company,  Limited,  Appellant.— Judg- 
ment unanimously  afllrmed,  with  costs.  No 
opinion. 

William  N.  Soouller,  Respondent,  y.  QeorgeM. 
Egan  and  Joseph  Andrews,  Trading  as  G.  M. 
£gan&  Company,  Appellants.— Judgment 
unanimously  amrmed,  with  costs.  No 
opinion. 

William  C.  Smith,  Appellant,  y.  James  R. 
HesUn,  ss  Administrator  with  the  Will  An- 
nexed of  John  L.  Milliken.  Deceased,  and 
Others,  Respondents.Impleaded  with  Others. 
—Judgment  and  order  afitrmed,  with  costs. 
No  opinion.    All  concurred. 

Daniel  B.  Tripp  and  Henry  I.  Van  Hoesen,  as 
Administrators  with  the  Will  Annexed  of 
the  Estate  of  John  L.  Hayiland,  Deceased, 
Respondents,  y.  Herman  D.  Hunt,  as  Admin- 
istrator, etc.,  of  Manr  S.  Hayiland,  Deceased. 
Appellant,  and  the  First  National  Bank  of 
Cortland.— Judgment  and  order  unani- 
mously afllrmed,  with  costs.    No  opinion. 

Prank  whalen,  as  Trustee  in  Bankruptcy  of 
John  L.  Thomas,  a  Bankrupt,  Appellant,  y. 
John  L.  Thomas  and  John  Allen,  Respond- 
ents.—Judgment  unanimously  afllrmed,  with 
costs.    No  opinion. 
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John  Scanlon,  Respondent,  y.  The  Village  of 
Weedsport,  Appellant— Motion  for  reargu- 
ment  denied.  Motion  for  leaye  to  appeal  to 
the  Court  of  Appeals  granted.—  Motion  for 
reargument,  or  for  leaye  to  appeal  to  Court 
of  Appeals  upon  questions  to  be  certified  to 
that  court,  after  an  unanimous  afllrmance 
of  a  finaljudgment  and  order.— 
Adams,  F.  J.:  In  determining  the  appeal 
from  the  judgment  and  order  we  were  of 
the  opinion  that  this  case  presented  simply 
a  question  of  fact,  and  that  within  well- 
settled  principles  of  law  we  ought  not  to  in- 
terfere with  the  yerdict  rendered  by  the 
junr*  inasmuch  as  the  eyidence  was  quite 
sufncient  to  uphold  that  verdict.  It  is  true 
that  the  snow  upon  the  sidewalk  in  question 
was  the  result  of  an  unusually  severe  and 
prolonged  storm,  but  it  nevertheless  ap- 
peared that  many  other  walks  in  that 
immediate  locality  were  entirely  cleared  of 
the  snow  which  had  fallen  within  a  reason- 
able time  after  the  storm  had  subsided,  and 
that  while  some  effort  was  made  to  remove 
it  from  the  walk  upon  which  the  plaintiff 
fell,  a  ridge  some  eight  or  ten  inches  in 
height  and  six  to  eight  inches  in  width,  run- 
ning through  the  center  of  the  walk  for  its 
entire  lenf^th,  had  been  permitted  to  remain, 
although  It  might  have  been  removed  with 
the  exercise  of  a  fair  degree  of  care  and 
diligence,  and  that  it  was  bv  reason  of  this 
lack  of  diligence  and  effort  that  the  plaintiff 
received  the  injury  complahied  of.  It  was 
Insisted  upon  the  argument,  however,  that 
notwithstanding  this  fact  the  case  in  its 
main  features  was  essentially  the  same  as 
that  of  Taylor  v.  City  of  YonlGerB  (106  N.  Y. 
a»);  Kaveny  y.  City  of  Troy  ri08  id.  Wn, 
and  Harrir^ton  v.  City  of  Buffalo  (121  Id. 
147).  and  consequently  that  the  plaintiff 
ought  not  to  have  recovered.  In  this  con- 
tention we  were  unable  to  agree  with  the 
learned  counsel  for  the  appellant,  and  we 
are  still  of  the  opinion  that  there  is  a  yery 


marked  distinction  between  the  facts  of  the 
cases  just  cited  and  those  of  the  one  at  bar. 
For  that  reason  it  would  be  impracticable  to 
grant  the  motion  In  so  far  as  it  asks  for  a 
reargument  of  the  appeal  in  this  court,  and 
in  view  of  the  rule  lala  down  bv  the  Court  of 
Appeals  in  Sciolina  v.  Erie  Preserving  Co. 
(161  N.  Y.  60),  and  in  Meeker  v.  Rem- 
ington  <t  Son  Co.  (Mem.  of  O'Brien,  J., 
not  reported),  it  is  exceedingly  doubtful 
whether  we  are  justified  in  granting  the 
other  branch  of  the  motion;  but  inasmuch 
as  cases  are  constantly  coming  before  this 
court  the  facts  of  which  are  quite  similar  to 
those  of  the  one  under  consideration  in 
whidi  the  doctrine  of  the  Harrington  Case 
Cauvra')  and  other  cognate  cases  is  invoked, 
we  nave  concluded  that  in  order  to  test  the 
correctness  of  our  interpretation  and  appli- 
cation of  the  principle  thus  invoked  as  well 
as  to  serve  as  a  guide  for  our  action  here- 
after, it  is  desirable  to  have  the  further 
opinion  of  the  Court  of  Appeals,  and,  there- 
fore, the  certificate  asked  for  is  allowed. 
All  concurred. 

Ellen  Clark,  Respondent,  y.  Mary  Clark,  as 
Administratrix,  etc.,  of  Michael  Clark, 
Deceased,  Appellant.— Judgment  affirmed, 
with  costs.    All  concurred. 

Lucinda  Edgerton,  Respondent,  y.  The  City  of 
Buffalo,  Appellant.— Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

Andrew  J.  Brady,  Respondent,  v.  Mutual 
Reserve  Life  Insurance  Company,  Appel- 
lant.—Judgment  reversed,  with  costs. 
Held,  that  the  plaintiff  waived  his  right 
to  object  to  the  policy  upon  the  ground  that 
the  date  thereof  did  not  conform  to  the 
date  of  the  application  therefor.  All 
concurred. 

Edward  F.  HoIIister,  Appellant,  y.  Qeorge  H. 
Wilson,  Respondent— Judgment  affirmed, 
with  ccmts.    All  concurred. 

Charles  Wiers,  Resnondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Corn- 
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;  pany,  Appellant.—  Order  reversed  and  new 
trial  ordered,  with  ooets  to  the  appellant  to 
abide  event,  unless  the  respondent  stipulates 
to  reduce  the  verdict  to  $4,000  as  of  the  date 
of  tbe  rendition  thereof,  in  which  event  the 
order  is  affirmed,  without  costs  of  this 
appeal  to  either  party.    All  concurred. 

MUton  M.  Fenner,  Appellant,  ▼.  Harrison 
Peck,  Respondent.— Judgment  of  County 
Ck>urt  reversed  and  that  of  the  Justioe^s 
Court  affirmed,  with  costs.  Held,  that  the 
proof  of  the  parol  contract  was  properly 
excluded  by  the  justice  of  the  peace.  All 
concurred. 

Isaiah  McKlbbin,  Appellant,  ▼.  J.  Henry 
Howe  and  Others,  Respondents.— Order  af- 
flrmeJ,  with  ten  dollars  costs  and  disburse- 
ments. All  concurred,  except  Williams,  J., 
dissentlnic* 

Dennis  Deegan,  Appellant,  ▼.  Chase  &  Smith 
Company,  Respondent.—  Judgment  and 
order  affirmed,  with  costs.    All  concurred. 

Charles  A.  Qreen,  Appellant,  v.  Oeorge  R.  Col- 
lins, Respondent.—  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  All  con- 
curred. 

Frances  A.  Harrison,  Respondent,  ▼.  Qrand 
Trunk  Railway  Company  of  Canadji  and  The 
New  York  Central  and  Hudson  River  Rail- 
road Company,  Appellants.— Judgment  and 
order  affirmed,  with  costs.    All  concurred. 

Patrick  Donnelly,  as,  etc.,  v.  The  City  of  Roch- 
ester.—Motion  fur  reargument  denied;  mo- 
tion for  leave  to  appeal  to  the  Court  of  Ap- 
peals granted. 

William  H.  Slade  v.  Gertrude  A.  Hale,  as  Exec- 
utrix, etc.  -  Motion  for  i*earffument  denied, 
with  ten  dollars  costs  and  disoursements. 

Frank  A.  Weddigan  and  John  Meyer,  Respond- 
ents, ▼.  William  F.  Whiting,  Appellant.— 
Order  reversed  and  motion  for  new  trial 
granted  upon  condition  that  the  defendant, 
within  thirty  days  after  entry  and  service  of 
a  copy  of  this  order,  pay  plaintiffs  the  cost 
of  this  appeal  and  the  taxable  costs  of  this 
action  aocruin;?  from  the  joinder  of  issue,  in- 
cluding the  costs  and  disbursements  upon 
the  reference  to  ascertain  the  plaintiiTs' 
damages;  also  the  disbui*sements  actually 
incurred  by  plaintiffs  upon  the  trial  of  the 
action  and  upon  said  reference  for  witness 
fees  not  taxable;  also  upon  condition  that 

glaintiCfs  have  the  right,  at  their  election, 
)  read  from  the  stenographer's  minutes 
upon  any  new  trial  of  the  action  and  upon 
any  reference  ordered  herein,  the  evidence 
of  any  of  their  witnesses  already  taken,  re- 
siding outside  of  the  State  of  New  York.  In 
the  event  of  the  defendant's  failure  to  com- 
ply with  the  terms  of  this  decision  the  order 
appealed  from  is  affirmed,  with  costs.  The 
form  of  the  order  to  be  entered  hereupon  to 
be  settled  before  Mr.  Justice  Hisoock  upon 
two  days*  notice.  All  concurred. 
Elizabeth  E.  Silver,  Appellant,  v.  Thomas  J. 
Murphy,  Respondent.—  Judgment  and  order 
affirmed,  with  costs.  All  concurred. 
James  M.  Douglass,  Respondent,  v.  Barters 
.  Brewing  Company,  Appellant.— Judgment 


and  order  affirmed,  with  costs.  AH  con- 
curred. 

Edward  R.  Booth.  Appellant,  ▼.  Carrie  H. 
Fordham  and  Others,  Respondents. —Judg^ 
ment  and  order  reversed  and  new  trial  or- 
dered, with  costs  to  appellant  to  abide 
event  Held,  that  upon  all  the  evidence 
plaintiff  was  entitled  to  go  to  the  Jury  upon 
the  various  Issues  involved.    All  concurred. 

Millie  J.  Connell,  as  Administratrix,  etc  of 
John  Connell,  Deoeased,  Respondent,  v.  Tbe 
New  York  Central  and  Hudson  River  Rafl- 
road  Company,  Appellant.  —Judgment  and 
<»^er  affirmed,  with  costs.    All  concurred. 

Michael  Dillon,  Respondent,  v.  Francis  J. 
Clark,  Appellant.  —Judgment  affirmed,  with 
costs.    All  concurred. 

Ella  D.  Spencer,  as  Administratrix,  etc..  of 
Frank  Spencer,  Deceased,  Appellant,  v.  The 
Town  of  Sardinia,  Respondent  —  Judgment 
and  order  affirmed,  with  costs.  Allooocurml 

Francis  X.  Zapf,  Appellant,  v.  Lulu  N.  Garter. 
Respondent.  —  Order  amended  so  as  to  rpsd: 
**  Judgment  reversed  upon  questions  of  lav 
and  of  fact  and  new  trial  ordered  before 
another  referee,  with  costs  to  the  appellant 
to  abide  event  This  amendment  is  upon 
condition,  however,  that  the  appellant, 
within  ten  days  after  entry  and  eervice  of  a 
copy  of  the  order  to  be  entered  hereon,  be 
permitted  to  withdraw  his  appeal  to  the 
Court  of  Appeals  without  costs,  and  upon 
such  withdrawal  that  the  respondent,  within 
thirty  days  thereafter,  pay  to  the  appellant 
the  costs  and  disbursemenu  of  the  appeal  to 
the  Court  of  Appeals,  including  the  money 
expended  for  the  purchase  of  the  primed 
record.  In  case  of  the  failure  of  the  re- 
spondent to  pay  said  costs  and  disburse- 
ments, the  motion  is  denied,  with  ten  dollars 
costs.  The  order  to  be  settled,  before  Mr. 
Justice  Williams  upon  two  days'  notice." 
Ail  concurred;  Hlscock,  J.,  not  sitting. 

Henry  F.  Hughes,  Individually  and  as  Succes- 
sor to  the  Late  Firm  "  Gordon  &  Hujfhes,"  ▼. 
Ficklen  &  Murphy  Company  and  Erie  Bail- 
road  Company,  Respondents.  —  Judgment 
affirmed,  with  costs.    All  concurred. 

Daniel  J.  Bryan,  Respondent,  v.  Farmers' 
Mutual  Indemnity  Association  of  Cayupa 
County,  Appellant.  —  Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  denied, 
with  ten  dollars  costs. 

Nellie  A.  Qregg  Vought,  Respondent,  v. 
EUistern  Building  and  Loan  Association  of 
Syracuse,  N.  Y.,  Appellant.  —Judgment and 
order  affirmed,  with  costs.    All  concurred. 

McKee  Land  and  Improvement  Company  of 
Rochester,  New  York,  Appellant,  v.  Samuel 
B.  Williams,  Treasurer  of  the  aty  of  Roch- 
ester, Respondent.  —  Order  affirmed,  with 
costs.    All  concurred. 

Florence  Briggs,  by  Guardian,  etc..  Respond- 
ent, V.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  AppeiUtnt.  - 
Motion  for  reargument  denied,  with  ten 
dollars  costs  and  disbursements;  motion  for 
leave  to  appeal  to  the  Court  of  Appeals 
denied. 
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ACCX>X7KTIKG  ---Bya  guardian. 
See  Guardian  and  Ward. 

Bin  of  partieulare — not  required  of  the  plaintiff  where  he  is  entitled  to 

an  accounting  by  the  defendant. 
See  Pleading. 

AOnON  —  Iseuing  of  attachments  in. 
See  Attachment. 

Against  drfeiidants  against  tohom  bankruptcy  j>rooeedings  are  instituted. 

See  Bankruptcy. 

Bdating  to  corporations  geriercUly. 

See  Corporation. 

Settlement  of — 7ig7U  of  an  interested  party  to  intervene. 

See  Party. 

Far  flooding  land  —  when  in  trespass  and  not  for  breach  of  contract. 

See  Riparian  Right. 

Proceedings  on  the  trial  of. 

See  Trial. 

The  right  to  remove  a  dead  body  from  a  cemetery  does  not  affect  any 

right  or  interest  in  recU  property. 
See  Venue. 

ADDITION  AL  ALLOWAKOE : 

See  Costs. 

ADUINISTBATOB  : 

See  Executor  and  Administrator. 

ADMISSION : 

See  Evidence. 

ADTXIiTEBATION  —  Qf  food. 
See  Food. 

ADVEBTISEIiEENT  —  On  fences  —  the  Legislature  cannot  authorize  a  munici- 
pal ordinance  ftrohtbiting  advertisements  on  fences. 

See  People  v.  Green 400 

AQENCY—  GeneraUy. 

See  Principal  and  Agent. 

AGENT: 

See  Principal  and  Agent. 

AaBICTTLTTTSAL  LAW  —  Action  to  recover  a  penalty,  for  selling  impure 
milk,  under  the  Agricultural  Law — when  a  single  cause  of  action  only  is 

aUeged,  authorizing  the  recovery  of  but  one  penalty.    People  v,  Buell 141 

See  Pleading. 

ALLOWANCE: 

See  Costs. 

AMENDMENT  —  €f  pleading. 
See  Pleading. 

ANSWER: 

See  Pleading. 

ANTE-NUPTIAL  AGREEMENT ; 

See  Husband  and  Wife. 

App.  Div.— Vol.  LXXXY.        40 
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AFPEAIi  —  An  ordsr  c^ihorwing  the  eonitrueHon  by  a  railroad  €f  a  tempo- 
rwry  croanng  is  not  a  final  order  in  a  spodal  proceeding  —  a  statement  in  the 
notice  of  appeal  therefrom  of  an  intention  to  bring  up  for  review  certain  inter- 
mediate orders,  is  inejfeetiw. 

See  Oneonta,  CAR.  S.  R  Co.  v.  0.  &C.  V.  R.  R.  CJo 284 

Mandamus  —  vhere,  after  a  board  of  canvassers  has  been  directed  to 

count  a  baUot,  an  opposing  candidate  obtains  an  alternative  writ  directing  that 
it  r^ect  the  ballot,  the  board  is  not  entitled  to  appeal  Jrom  an  order  setting  aeide 
such  aUemative  writ. 

Bee  People  ex  rel.  Courtnet  v,  Uhoek.    (No.  2) 251 

Mandamus  —  an  order  to  show  cause  requiring  the  production  of  a  ballot 

brfore  the  court ,  and  its  examination  by  the  court,  wiiAmt  objection  made — 
failure  to  produce  the  ballot  on  appeal  from  an  order  directing  thai  the  ballot 
oe  counted. 

See  People  ex  rel.  Ck)iTRTNET  v,  Unger.    (No.  1) 249 

^-^  Trial  of  issues  raised  by  the  return  to  an  alternative  mandamus — modes 
of  review  where  the  final  <rrder  is  entered  on  findings  of  the  court  and  on  a  ver- 
diet  respectively. 

See  People  ex  rel.  Bellinger  v.  Wells 378 

Modification  of  an  assessment  on  appeal — what  must  be  shown  to  estab- 
lish that  the  assessment  is  excessive, 

iij;^  Matter  of  Mayor  (OPEinNG  E.  IT^th  St.) 847 

An  exception  to  the  direction  of  a  verdict  is  sufficient  —  the  party  except- 
ing need  not  ask  for  judgment  or  to  go  to  the  fury. 

See  Vbedbr  v.  Seaton 196 

A  decision  of  a  County  Court  confirming  the  decision  of  commissioners 

opening  a  highway  is  not  appealable, 

/8S90  Matter  of  Mitchbll 277 

Service  of  a  cttse  on  appeal — when  unnecessary, —  when  necessary,  it  must 

be  made  on  all  the  parties  to  the  appeal. 

See  McIlvainb  v,  Steinson 5^ 

What  stipulation  as  to  the  contents  of  a  record  on  appeal  does  not  show 

that  it  contains  all  the  evidence. 

See  Miller  v.  Farmers  &  M.  State  Bank ...  175 

Power  of  a  County  Court  to  reverse  a  justices  judgment  as  being  against 

the  weight  of  evidence. 

See  MuRTAQH  v.  Dempset 204 

Waiver  of  the  right  to  appeal  from  an  order  vacating  a  judgment  and 

consolidating  actions. 

See  Rockefeller  v.  St.  Regis  Paper  Co. 2S7 

Condemnation  of  land — review  of  a  report  of  commissioners  by  the 

Appellate  Division. 

See  Matter  ofTown  of  Guilford 207 

ABBITRATION  AND  AWAJLD  —  Landlord  and  tenant  ~  refusal  of  the 
tenant  to  allow  an  arbitrator,  appointed  by  him  to  value  a  building  to  be 
paid  for  by  the  landlord  on  the  termination  of  the  lease,  to  act  —  his  lia- 
bility while  he  continues  in  possession  of  the  premises  after  the  end  of  the 
term  —  different  measure  of  such  liability  before  and  after  such  refusal— 

effect  of  the  lessor's  refusal  to  arbitrate.    Conger  v.  Ensler 564 

See  Landlord  and  Tenant. 

ABJCHJTEtyS^Building  contract  —  when  an  architect,  '*  acting  for  the  pur- 
poses of  this  coTitract  as  the  agent  of  said  owner, "  may  waive  requirements  thereof 
— proof  that  the  architect  acted  in  bad  faith  excuses  a  failure  to  produce  hu 
certificate. 

See  Langlet  v.  Roubs 27 
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A  TWEflT — Execution  agairut  the  person — it  may  issue  in  an  action  for  the 
negligent  killing  of  the  plaintiff* s  decedent.]  1.  An  action  to  recover  the  dam- 
ages resulting  from  the  death  of  a  decedent,  caused  by  Uie  negligence  of  the 
defendant,  is  an  action  for  a  wrong  done  to  the  property  rights  or  interests 
of  the  decedent's  next  of  kin,  and  a  judgment  rendered  in  favor  of  the  plain- 
tiff In  such  an  action  may  be  enforced  by  an  execution  against  the  person 
under  the  provisions  of  sections  549  and  1487  of  the  Code  of  Civil  Proced- 
ure, which  authorize  the  issuing  of  such  an  execution  in  an  action  to 
recover  damages  for  an  injury  to  property. 

People  ex  bel.  Harris  v.  Gill 103 

2. The  limit  qf  tim^f  imposed  by  section  572  of  the  Code  of  Civil  Proced- 
ure^ wJien  applicable.)  Section  572  of  the  Code  of  Civil  Procedure,  limiting 
the  time  within  which  an  execution  against  the  person  may  be  issued,  relates 
only  to  cases  in  which  the  judgment  debtor  is  in  custody  under  an  order 
of  arrest  or  has  given  an  undertaking  to  respond  to  any  execution  against 
his  person.     Id. 

8.  if  an  execution  is  unauthorized  a  remedy  exists  by  habeas  corpus  or 

preferably  by  motion.]  Semble,  that  a  judgment  debtor  in  custody  under  an 
execution  against  the  person,  issued  in  an  action  in  which  such  an  execution 
was  wholly  unauthorized,  may  obtain  his  discharge  through  the  medium  of 
a  writ  of  habeas  corpus. 

Semble,  that  a  motion  to  set  aside  the  execution  against  the  person  would 
be  the  better  practice.    Id. 

4.  Order  of  arrest  —  it  may  be  granted  on  affidavits — the  complaint, 

when  served,  must  state  a  cause  of  action  under  section  549  of  the  Code  of 
Civil  Procedure.]  Under  section  540  of  the  Code  of  Civil  Procedure,  an 
order  of  arrest  may  be  granted  upon  aflSdavits  unaccompanied  by  a  com- 

J»laint,  but  when  the  complaint  is  served,  it  is  necessary  that  it  shall  set 
orth  a  sufficient  cause  of  action  of   the  nature  set  forth  in  section  549; 
otherwise  the  order  of  arrest  will  be  vacated  under  section  588. 

Lewis  v.  Pollack 577 

A88ESS1iKENT  —  Far  the  purposes  of  taxation. 
SeeT/LX. 

ABSIGNKENT  FOB  CBEDITOBS  —  An  assignee  for  creditors,  who  takes 
possession  of  premises  demised  to  his  assignor,  becomes  liable  for  the  rent 
while  he  occupies  them  —  although  the  assignment  is  void,  he  is  estopped  to 

assert  it.    Mead  v.  Madden 10 

See  Landlord  and  Tenant. 

ATTACH  m  wNT  —  Action  by  a  receiver  of  a  corporation  against  a  bank  which 
was  alleged  to  have  easlied  a  check  wrongfully  drawn  by  Vie  officers  of  the  corpora- 
tion —  wTien  the  action  is  for  conversion!]  1.  Upon  a  motion  for  an  attachment 
it  appeared  that  the  complaint  in  the  action  alleged  that  an  insurance  com- 
pany of  which  the  plaintiff  was  the  receiver  had  on  deposit  in  the  defend- 
ant bank  a  certain  sum  of  money;  that  the  president  and  cashier  of  the 
insurance  company  wrongfully  made  a  check  payable  to  the  order  of  the 
defendant  bank;  that  the  drawers  signed  the  check  as  president  and  cashier 
of  the  insurance  company  and  that  it  was  drawn  on  a  fund  deposited  to 
the  credit  of  the  insurance  company  in  the  defendant  bank,  which  fund  was 
the  property  of  and  belonged  to  the  insurance  company;  that  thereupon  the 
check  was  delivered  to  the  defendant  and  that  the  defendant  wrongfully 
appropriated  and  charged  the  same  against  the  account  and  deposit  of  the 
insurance  company  and  wrongfully  credited  the  amount  of  the  check  to  and 
in  cancellation  of  an  individual  indebtedness  of  the  persons  who  signed 
the  check.  i 

It  was  also  alleged  that  the  officers  of  the  defendant  had  full  knowledge 
of  the  misappropriation  of  the  amount  of  the  check  by  such  officers  of  the 
insurance  company  and  that  a  demand  had  been  made  upon  the  defendant  for 
the  amount  thereof. 

An  affidavit  was  also  submitted  to  the  effect  that  the  president  of  the 
defendant  bank  admitted  that  the  check  in  question  was  cashed  and  th^ 
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amount  thereof  appropriated  to  the  extinguishment  of  the  individual  indebt- 
edness and  obligation  of  the  signers  of  the  check. 

HMt  that  an  attachment  was  properly  granted  on  the  ground  that  the  action 
was  for  conversion; 

That  it  might  be  inferred  from  the  complaint  that  the  relation  which 
existed  between  the  insurance  company  and  the  defendant  bank  was  not 
simply  the  ordinary  relation  existing  between  a  bank  and  a  depositor,  but 
that  the  fund  in  question  was  a  fund  specially  deposited  with  the  defendant 
bank; 

That  it  also  appeared  from  the  affidavit  that  the  money  paid  upon  the  check 
was  separated  from  the  general  funds  of  the  bank  as  money  of  the  insurance 
company,  and  that  an  action  would  properly  lie  for  the  conversion  of  the 
money  thus  separated.    Eelsbt  «.  Bank  of  Mansfield 334 

2. Cf  a  debt  amng  by  a  limited  partnership  to  a  corporation^  both 

organized  under  the  laws  of  another  State  and  doing  business  therein  —  dtfeated 
by  the  prior  appointment  of  a  receiver  of  the  corporation  in  such  other  State.]  A 
limited  partnership,  organized  under  the  laws  of  the  State  of  Massachusetts, 
and  doing  business  in  that  State,  was  the  selling  agent  of  a  Massachusetts 
corporation.  The  limited  partnership  had  its  place  of  business  in  the  State 
of  Massachusetts,  but  maintained  in  the  city  of  Kew  York  a  branch  office  at 
which  it  received  orders  for  the  goods  of  the  corporation. 

The  partnership  terminated  April  15,  1807.  at  which  time  the  limited  part- 
nership was  indebted  to  the  corporation  in  the  sum  of  ^5.000.  On  the 
same  day  an  order  was  made  by  a  Massachusetts  court  appointing  a  receiver 
of  all  the  assets  of  the  corporation,  and  directing  the  receiver  to  collect  all 
the  outstanding  debts.  This  order  was  served  upon  the  limited  partnership 
in  the  State  of  Massachusetts  on  April  17, 1897.  On  April  19  and  20, 1897, 
attachments  issued  in  actions  brought  against  the  corporation  in  the  State 
of  New  York  were  attempted  to  be  levied  upon  the  indebtedness  due  from 
the  partnership  to  the  corporation,  service  of  the  warrants  and  notices  being 
made  upon  a  member  of  the  partnership  rcsidinff  in  the  city  of  New  York. 

Eeld,  that  the  jurisdiction  of  the  courts  of  the  State  of  New  York  over 
the  indebtedness  was,  at  most,  only  concurrent  with  the  jurisdiction  of  the 
Massachusetts  courts  over  it,  and  that,  as  the  Massachusetts  courts  had  first 
acquired  such  jurisdiction  and  had  taken  the  indebtedness  into  its  own 
custody,  such  indebtedness  was  not  siibject  to  an  attachment  in  the  State  of 
New  York.    National  Broadway  Bank  «.  Sampson 320 

8. The  moving  affidavits  should  state  facts  establishing  the  amount  of  the 

damages  wh&re  tfiey  are  unliquidated —  a  fnere  expression  of  opinion  in  respect 
thereto  is  insufficient.]  The  papers  used  upon  a  motion  for  an  attachment, 
made  in  an  action  brought  to  recover,  on  a  quantum  mei-uit,  for  labor  and 
services  alleged  to  have  been  rendered  by  the  plaintiff  to  the  defendant  at 
the  latter's  request  during  a  period  of  nine  years,  alleged  that  the  reasonable 
Talue  of  the  services  was  $19,000,  but  did  not  state  the  nature  of  such  serv- 
ices or  whether  they  were  rendered  spasmodically  or  continuously,  nor  show 
any  facts  tending  to  support  the  estimate  which  the  plaintiff  placed  upon  the 
value  of  his  labor  and  services. 

HM,  that  the  papers  were  insufficient  to  justify  the  granting  of  the  attach- 
ment, for  the  reason  that  they  did  not  contain  facts  from  which  the  court 
could  determine,  for  itself,  that  the  amount  claimed  by  the  plaintiff  was 
proper.    Southwell  t.  Kingsland '. 384 

ATTORNEY  AND  CLIENT —  Contract  between  an  attorney  and  client  — 
proof  required  in  support  tliereof  where  the  attorney  is  dead.]  1.  The  general 
rule  is  that  as  to  contracts,  made  between  an  attorney  and  his  client  subse- 
quent to  the  employment,  which  are  beneficial  to  the  attorney,  it  is  incumbent 
upon  the  latter  to  show  that  the  provisions  are  fair  and  reasonable  and  were 
fully  known  and  understood  by  the  client,  but  this  rule  does  not  apply  to 
agreements  for  compensation  made  between  an  attorney  and  client,  prior  to 
tiie  establishment  of  that  relation,  at  the  time  the  attorney  was  retained. 

The  rule  is  one  of  equity  and  should  not  be  rigorously  applied  where, 
owing  to  the  death  of  the  attorney,  it  is  impossible  for  his  representatives 
to  make  full  and  plenary  proof.    Boyd  v.  Daily 681 
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2.  Testimony  of  the  client  aetohis  hatting  given  a  lien  to  any  ojie  upon  the 

fund  in  dispute.  ]  Upon  the  trial  of  an  action  brought  by  a  client  against  the 
executrix  of  his  deceased  attorney  to  determine  the  validity  and  extent  of  a 
lien  for  services  claimed  bv  the  executrix  upon  a  fund  belonging  to  the 
client*  the  court  may  properly  refuse  to  allow  the  plaintiff  to  testify  whether 
he  knew  of  any  lien  which  he  had  given  to  anybody  upon  the  fund  in  ques- 
tion. Such  testimony  is  incompetent,  both  because  it  calls  for  a  conclusion 
and  because  it  involves  a  personal  transaction  with  the  deceased  attorney,  to 
which  the  plaintiff  is  incompetent  to  testify  under  section  829  of  the  Code  of 
Civil  Procedure.     Id. 

8.  Testimony  of  another  attorneys  to  the  vahie  of  services — when  it  does 

not  relate  to  professional  services  on  his  part,]  Where,  in  such  an  action,  the 
value  of  the  attorney's  services  is  contested,  an  attorney  practicing  for  him- 
self, but  who  was  accustomed  to  assist  the  deceased  attorney  with  his  prac- 
tice, and  with  whom  the  plaintiff  had  talked  over  his  le^al  affairs  when 
the  deceased  attorney  was  absent  when  the  plaintiff  called  to  see  him,  is 
competent  to  testify  that  on  one  of  such  occasions  the  plaintiff  complained 
that  the  deceased  was  not  making  the  progress  with  the  plaintiff's  matters 
that  he  should  in  view  of  the  large  compensation  that  he  was  about  to 
receive,  when  it  does  not  appear  affirmatively  that  the  plaintiff  consulted  the 
witness  professionally  on  the  occasion  in  question. 

The  witness  is  also  competent  to  testify  that  on  a  like  occasion  the  plain- 
tiff said  something  about  giving  the  decedent  a  mortgage  to  secure  his 
services.    Id. 

4.  Checks  and  notes  given  by  the  client  to  t?ie  attorney  —  when  presumed  to        , 

be  payments  on  account  of  services!]  Where,  upon  the  trial  of  the  action,  the 
plaintiff  produces  a  check  drawn  by  him  to  the  order  of  the  decedent,  and 
indorsed  by  the  decedent  and  also  indorsed  "for  deposit  in  the  National 
Pftrk  Bank  to  the  credit  of  D.  M.  Torrey,"  the  presumption,  in  the  absence 
of  evidence  that  the  check  was  passed  to  Torrey  for  the  benefit  of  the 
plaintiff,  is  that  the  check  was  a  payment  on  account  of  the  attorney's 
services.    Id. 

6.  The  face,  not  the  proceeds  of  discount  of  notes,  so  credited.]    Where  it 

appears  that  the  plaintiff  at  the  invitation  of  the  deceased  attorney  had  fre- 
quently made  payments  on  account  to  the  attorney  by  delivering  his  promis- 
sory notes  to  the  attorney  which  the  latter  procured  to  be  discounted,  the 
plaintiff  is  entitled  to  credit  for  the  face  value  of  the  notes,  and  not  simply         ' 
lor  the  proceeds  of  their  discount.    Id. 

ATTCnON  —  Sale  had  under  judgments  of  the  court. 

See  Judicial  Sale. 
AUDIT  —  Of  a  claim  for  injury  to  property  from  the  closing  of  a  highway. 

See  Municipal  Corporation. 

ATJDITOB  —  In  a  town. 
See  Town. 

"BAXnSXSQt  —  Befusal  of  a  bank  to  pay  the  cheek  of  one  having  a  deposit 
sufficient  to  meet  it.]  1.  Where  a  bank  refuses  to  pa^,  on  presentation,  a 
check  and  note  drawn  by  a  depositor,  although  it  has  in  its  hands  funds  of 
the  depositor  sutilcient  for  that  purpose,  the  depositor  may  maintain  an 
action  against  the  bank  either  in  tort  or  for  the  breach  of  the  contract. 

Clark  Company  v.  Mount  Morris  Bank 863 

2.  W/ien  only  nominal  damages  can  be  recovered.]    If  he  sues  in  tort 

without  alleging  or  proving  special  damages,  and  it  appears  that  the  failure 
of  the  bank  to  pay  the  check  and  note  was  due  to  the  error  of  a  new  book- 
keeper who  was  taking  the  place  of  the  regular  bookkeeper  during  the  lat- 
ter's  illness,  and  that,  as  soon  as  the  mistake  was  discovered,  the  bank  wrote 
explanatory  letters  to  the  holders  of  the  check  and  note,  the  depositor  is  only 
entitled  to  recover  nominal  damages.    Id. 

8.   WTiat  is  Ugal  malice.]    Substantial  damages  can  be  awarded  in 

Buch  an  action  only  when  the  bank  is  guilt}'  of  express  or  implied  malice. 
i.  e.y  where  the  bank,  in  refuoing  payment,  acts  willfuUy,  without  just  cause 
or  excuse  or  with  improper  motives.    Id. 
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BAJXKBJJVTOY  ^  Bankruptcy  proeeedinfft  agaimt  defendants  in  a  pending 
wit  —  leave  granted  to  eatUinue  the  suit  and  bring  in  the  trustee  in  bankrupt^ 
as  a  party  thereto  and  serve  a  supplemental  complaint  —  what  such  eomplairU 
must  allege  —  the  relation  of  the  trustee  to  the  litigation,  considered — judgment 
tehere  an  answer  is  served.]  1.  Durii^  the  pendency  of  an  action  brought  in 
the  Supreme  Court  of  the  State  of  New  York,  the  defendants  therein,  who 
had  served  an  answer,  were  adjudged  bankrupts.  An  order  was  made  in 
the  bankruptcy  proceedings,  authorizing  the  plaintiff  in  the  action  to  prose- 
cute the  same  for  the  purpose  of  liquidating  his  claim  and  directing  him  to 
make  the  trustee  In  bankruptcy  a  party  defenaant.  The  plaintiff  thereupon 
obtained  an  order  from  the  Supreme  Court,  permitting  him  to  bring  in  the 
trustee  and  to  serve  a  supplemental  complaint  contalDing  an  allegation  set- 
ting forth  the  bankruptcy  of  the  defendants  and  the  appointment  and 
qualification  of  the  trustee  and  other  proper  and  necessary  allegations. 

A  supplemental  complaint,  setting  foith  the  proceedings  in  bankruptcr 
and  the  appointment  and  (lualification  of  the  trustee,  was  ttiereaf  ter  served. 

Held,  that  the  permission  granted  by  the  court  was  to  serve  a  supple- 
mental pleading,  in  addition  to  the  former  pleading,  and  not  one  in  place  of 
the  former  pleading; 

That  it  was  sufficient  that  the  original  and  supplemental  complaints  stated 
a  cause  of  action  against  the  original  defendants  and  contained  appropriate 
allegations  showing  why  the  trustee  was  made  a  party  to  the  action; 

That  the  trustee  in  bankruptcy  was  made  a  party  simply  that  he  might 
see  that  the  litigation  against  parties  whom  he  represented  was  properly 
conducted; 

That  it  was  not  necessary  that  the  supplemental  complaint,  considered 
alone  or  in  connection  with  the  original  complaint,  shoula  state  a  cause  of 
action  against  the  trustee  in  bankruptcy  and  that  he  was  not  entitled  to 
demur  to  either  of  such  complaints; 

That  the  trustee  in  bankruptcy  stood,  with  rqspect  to  the  litigation,  in  the 
same  position  as  the  original  defendants,  and  was  bound  by  the  issues  ten- 
dered bv  such  defendants  in  their  original  answer  and  could  not  raise  any 
issue  which  they  could  not  raise; 

That  section  \Wl  of  the  Code  of  Civil  Procedure,  providing  that  no  judg- 
ment shall  be  taken  more  favorable  to  the  plaintiff  than  that  demanded  m 
the  complaint,  applies  only  where  no  answer  has  been  served. 

Latimer  f'.  Mo EiNNON.    (No.  1) 2d4 

2. Action  eoniinuedy  after  the  defendants  are  adjudged  bankrupts,  for 

the  purpose  of  liquidating  the  claim  against  them  —  they  cannot  set  up  their 
discharge  in  bankruptcy.]  Where,  pending  the  trial  of  an  action,  the  defend- 
ants are  adjudj^ed  to  be  bankrupts  and  an  order  is  made,  under  the  pro- 
visions of  subdivision  b  of  section  63  of  the  National  Bankruptcy  Act,  per- 
mitting the  plaintiff  to  prosecute  the  action  for  the  purpose  of  liquidating  the 
claim  against  the  estate  of  the  bankrupts  and  directing  the  trustee  in  l^nk- 
ruptcy  to  be  made  a  party  defendant,  the  original  defendants  are  not  entitled 
to  set  up,  in  a  supplemental  answer  served  by  them,  an  allegation  of  their 
discharge  in  >mnkruptcy.  as  that  fact  is  entirely  immaterial. 

Latihek  9.  McKiNNON.    (No.  2.) 275 

BENEVOLENT  OOBiPOBJLTlON — Exemption  of,  from  tax. 

See  Corporation. 

BED  —  For  contract  for  municipal  work. 
See  Municipal  Corporation. 

BILL  OF  PABTICULABS: 

See  Pleading. 

BTTiTfl  AND  NOTES — Attachment  —  action  by  a  receiver  of  a  corpora- 
tion against  a  bank  which  was  alleged  to  have  cashed  a  check  wrongfully 
drawn  by  the  officers  of  the  corporation — when  the  action  is  for  conver- 
sion.   Kelset  v.  Bank  of  Mansfield 384 

See  Attachment. 

Bank  —  refusal  of,  to  pay  the  check  of  one  having  a  deposit  sufficient 

to  meet  it  —  when  only  nominal  damages  can  be  recovered  — what  is  legal 

mahce.    Clark  Company  «.  Mount  Morris  Bank 88S 

^Banking. 
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BILLS  AND  NOTES—  ChrUinu^d,  paoo. 

Checks  and  notes  given  by  a  client  to  his  attorney  —  x^hen  presumed 

to  be  payments  on  account  of  the  attorney's  senrices — the  face,  not  the  pro- 
ceeds of  discount  of  notes,  so  credited.    Botd  o.  Daily 081 

See  Attobney  aito  Client. 

Right  of  an  indorser  to  intervene,  where  his  rights  are  likely  to  be 

prejudiced  by  the  settlement  of  an  action  to  which  he  is  not  a  party. 

HosMER  V.  Dakrah 485 

iStoPABTY. 

What  is  an  admission  of  the  indorsement  of  a  note  by  the  payee  but 

not  of  its  delivery  —  what  complaint  sufficiently  alleges  delivery  and  owner- 
ship.   Maocaronb  «.  Hayes 41 

See  Pleading. 

BOABD  —  Of  town  aueUtars, 
See  Town. 

BOABD  OF  EDT7CATI0N  ^  Cf  the  city  qf  Ifeu)  York, 
See  Municipal  Corporation. 

BONA  FIDE  FUBCHASEB  —  Of  personal  property. 
See  Principal  and  Agent. 

€f  real  property. 

See  Vendor  and  Purchaser. 

BOND  —  Detachment  of  interest  coupons  from  bonds — it  does  not  deprive 
them  of  the  security  of  the  mortgage — action  to  foreclose  the  mortgage 
because  of  their  non-payment  —  when  the  trustees  of  the  mortgage  may  sue 
without  any  action  on  the  part  of  the  bondholders  —  demand  not  necessary 
where  the  place  specified  therefor  no  longer  exists. 

Long  Island  L.  &  T.  Co.  «.  L.  L  C.  &  N.  R.  R.  Co 86 

See  Mortgage. 

BOOKS  AND  PAPEBS  —  Inspection  of. 
See  Discovery. 

B0T7NDABT  —  Cases  inwdving  construction  of  deeds. 
SeeDvED. 

BBOXEB: 

See  Principal  and  Agent. 

BBOOKLYN  —  Teachers  having  grade  A  licenses  from  the  hoard  of  education 
of  the  city  of  Brooklyn'^  their  right  to  promotion  cannot  he  affected  by  any 
iy-laws  of  the  hoard  ff  education  cf  the  city  of  New  York—  they  are  entitled  to 
a  mandamus  to  compel  the  hoa/rd  of  education  to  place  their  names  upon  a 
special  list  of  those  eligible  for  promotion  in  the  order  in  which  the  licenses  were 
issued. 

See  Matter  of  Brooklyn  Teachers'  Assn 47 

Reduction  by  a  deputy  of  the  salary  of  an  employee  transferred  from  the 

dty  of  Brooklyn  to  Greater  New  York— section  156  ^  the  Greater  New  York 
charter  has  no  application  thereto. 

See  People  ex  rel.  Havron  v.  Dalton 110 

BUILDING  —  Commissioner  of  in  New  York  city. 
See  Municipal  Corporation. 

BUILDING  CODE  —  Of  the  city  of  New  York. 
See  New  York  City. 

BUILDING  CONTRACT: 

See  Contract. 

BUBIAL: 

See  Cebcetery. 

CASB  ON  APPEAL: 

See  Appeal. 
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OBMSTE&Y—  Venue  —  ths  right  to  remove  a  dead  bodv  from  a  eemeterp  doe» 
not  affect  any  right  or  intereet  in  real  property, "]  An  action  in  equity,  brought 
against  a  corporation  maintaining  a  cemetery  in  which  the  mother  of  the 
plaintiffs  had  been  interred,  to  compel  the  cemetery  corporation  to  allow  the 
plaintiffs  to  disinter  the  body  for  the  purpose  of  reinterring  it  in  another 
cemeterr,  does  not  affect  any  right  or  interest  in  real  property,  and  is  con- 
sequently not  a  local  action  witmn  the  meaning  of  section  082  of  the  Code 
of  Civil  Procedure.    Cohbn  «.  Congregation  Shbabith  Israbl 65 

GE&TJJUCATE  ^€f  an  architect  ~  10 Aen  iti  production  is  exetued. 
See  Contract. 

OHABACTEB—  Cf  one  aceueed  of  crime. 
iSS^  Crime. 

OHABGE  —  (y  the  judge. 
See  Trial. 

GHABITABLB  OOBIPO'BJlTLOJSI  ^Exemption  of  from  tax. 
See  Corporation. 

CHATHAM  —  ViUage  ordinance  —  when  paeeed  uTider  subdivieion  4  qfaeetion 
14  of  c^tapter  468  of  the  Latos  of  1870,  it  muet  be  pubUehed  a»  required  by  eubdi- 
vieion  25  of  eection  57  of  chapter  AS^ofthe  Lowe  of  1847  —  the  record  theretf, 
hotD  put  in  evidence, 

iSbtfSHAWv.  N.  T.  Centbal&H.  R.  B.R.G0 187 

GHBOK: 

See  Bills  and  Notes. 

CHILD: 

See  Guardian  and  Ward. 
/Sm  Infant. 

UiTX : 

See  Municipal  Corporation. 

UlVJXi  SBB VICIB — Bemowd  of  tlie  chief  clerk  in  the  tax  department.  New 
Fork  city  —  he  ie  not  a  *' regular  clerk.  ]  1.  The  chief  clerk  in  the  tax 
department  for  the  borough  of  Manhattan  in  the  city  of  New  York  is  not  a 
**  regular  clerk,"  but  occupies  a  confidential  relation  to  the  commissioners 
of  taxes,  and  can,  therefore,  be  peremptorily  discharged  without  the  pre- 
ferring of  charges  or  the  assigning  of  reasons. 

People  ex  rel.  Berlinger  v.  Wells 878 

2. Effleet  of  dtuaification  by  dvU  eerviee  commissioners.]    The  fact  that 

a  position  has  been  classified  by  the  civil  service  commissioners  in  the  non- 
competitive schedule,  while  not  conclusive,  is  entitled  to  great  weight  in 
doubtful  cases  upon  the  question  whether  the  incumbent  of  such  position 
holds  a  confidential  relation  to  the  appointing  power.    Id, 

Teachers  having  grade  A  licenses  from  the  board  of  education  of  the 

dty  of  Brooklyn  —  their  right  to  promotion  cannot  be  affected  by  any 
by-laws  of  the  board  of  education  of  the  city  of  New  York  —  they  are  enti- 
tled tr  a  mandamus  to  compel  the  board  of  education  to  place  their  names 
upon  a  special  list  of  those  eligible  for  promotion  in  the  order  in  which  the 

licenses  were  issued.    Matter  of  Brooklyn  Teachers'  Assn 47 

See  School. 

OLAHC  —  Against  a  decedent's  estate. 

See  Executor  and  Administrator. 

CLAIM  AND  DEUVEBT  —  €f  chattels. 
See  Replevin. 

CODE  OP  CIVIL  PB0CEDT7BE—  §  U2—Eeplevin^the  court  can  direct 
a  party  to  he  brought  in  only  in  an  equity  case  —  a  third  party  filing  a  claim  to 
the  property  can  be  brought  in  ordy  on  his  own  application. 

See  Goldstein  v,  Shapiro 3S 
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§  479  —  Default  ^failure  to  demand  a  eopy  complaint  within  tioenty 

dai/9  —  a  motion  to  require  plaintiff's  attorney  to  eerw  a  eopy  complaint  and 
oioiept  an  anetoer  is  improper  —  it  should  be  to  open  the  dtfatUt  and  for  leaw  to 
serve  a  demand. 

See  Stokrs  v.  Schildknbght 603 

§  549  —  Execution  cigainst  the  person  —  it  may  issue  in  an  action  for 

ihs  negUgent  killirw  of  the  plaintiff's  decedent  —  tlie  limit  of  time  imposed  by 
teeiion  573  of  the  Code  of  Civil  Procedure^  u>7ien  applicable — if  an  execution  is 
unauthorigsd  a  remedy  eaeists  by  habeas  corpus  or  preferably  by  motion. 

See  People  ex  rel.  Harris  v.  Gill 193 

—  §  549  —  Order  of  arrest — it  may  be  granted  on  affidavits  —  the  com' 
fiaint,  when  served,  must  state  a  cause  of  action  under  section  549  qf  the  Code 
if  Oivil  Procedure. 

See  Lewis  v.  Pollack 577 

§  572  —  Skeeeution  against  tJie  person  —  the  limit  of  time  imposed  by 

teetion  572  of  the  Code  of  Civil  Procedure,  wlien  applicable. 

See  People  ex  rel.  Harris  v.  Gill 193 

§  588  —  Order  of  arrest  —  it  may  be  granted  on  affidavits  —  the  com- 

piaint,  when  served,  must  stcUe  a  cause  of  action  under  section  549  of  the  Code 
if  Civil  Procedure. 

See  Lewis  v.  Pollack 577 

g  820  —  Interpleader  —  action  to  recover  a  bond  and  mortgage  and  assign^ 

ment  thereof —  a  delivery  of  the  assignment  into  court  where  the  drfendant  has 
delivered  the  bond  and  mortgage  to  another  claimant  does  not  entitle  him  to 
interplead  such  claimant  —  such  claimant  should  be  made  a  party  defendant. 

See  Mason  v.  Rice 815 

§  829  —  Devise  —  trust  to  pay  rents  to  the  testatrijfs  husband   and 

daughter,  and,  in  case  of  their  payment  of  a  mortgage  on  the  property,  to  aUow 
them  to  occupy  it  —  right  of  the  trustee  to  testify/,  in  an  action  to  recover  one- 
half  of  the  amount  oftlie  mortgage  paid  by  the  daughter,  as  to  statements  made 
by  the  husband,  Vien  deceased,  in  reference  to  the  payment  of  the  mortgage. 

See  Farrar  v.  Farmers'  Loan  &  Trust  Co 478 

§829 —  WitTiess — disqualification  of  ,  to  testify  to  a  personal  transac- 
tion with  a  decedent  —  the  party  alleging  it  must  prove  it — w/ien  a  specific 
legacy  does  not  disqualify  the  legatee  —  a  witness  to  a  conversation  not  partiei^ 
pitting  therein  either  by  word  or  sign  is  not  disqualified. 

See  Farrar  v.  Farmers'  Loan  &  Trust  Co 867 

§  829 —  Contract  between  an  attorney  and  client — proof  required  in 

support  tliereof  where  tlie  attorney  is  dead —  testimony  of  the  client  as  to  his  hav- 
ing given  a  lien  on  thefwnd  to  any  one  upon  tliefund  in  dispute. 

See  BoTD  v.  Daily 581 

§  829 —  Testimony  as  to  transactions  with  a  decedent — how  far  the  giv- 
ing qf  testiynony  by  tJie  executrix  qualifies  a  claimant  to  testify  in  respect  thereto 
— hinr  statement  on  cross-examination  not  considered. 

See  MoTZ  v.  Motz 4 

§  982 —  Venue  —  the  right  to  remove  a  dead  body  from  a  cemetery  does 

not  affect  any  right  or  interest  in  real  property. 

See  Cohen  c.  Congregation  Shbarith  Israel 65 

§  1207  —  The  provision  that  no  judgment  shatl  be  taken  more  favorable 

to  the  plaintiff  tlian  that  demanded  in  the  complaint  does  not  apply  w/iere  an 
answer  is  served. 

iSs0  Latimer  «.  McEiNNON.    (No.  1) 224 

§§  1301,  1858  — ^n  otder  authorizing  the  construction  by  a  railroad  of 

a  temporary  crossing  is  not  a  final  order  in  a  special  proceeding — a  statement 
in  the  notice  of  appecU  therefrom  of  an  intention  to  bring  up  for  review  certain 
intermediate  orders,  is  ineffective. 

AsflONEONTA,  0.  &R  S.  R.  Co.  V.  C.  &C.  V.  R.  R.  Co 384 
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%  1487  —  Mceeution  (tgainst  the  penon  —  it  may  iuue  in  an  action  for 

the  negligent  kitting  of  the  plaintiff's  decedent — the  limit  oftitne  impaeed  by 
eection  572  of  the  Code  of  Civil  Proeedure,  when  applicable — if  an  execution  is 
unauthorized  a  remedy  exists  by  habeas  corpus  or  preferably  by  motion. 

See  People  ex  rel.  Hakbib  «.  Giix 193 

1§  1C88,  1645  —  DetermincUion  of  a  claim  to  real  property  —  one  hating 

the  lego*  title,  although  not  in  possession,  may  compel  it — form  ^  the  judgmsnt. 

See  Whitmah  «.  Cnr  of  New  Tobk 468 

§  8068  —  Power  of  a  County  Court  to  reverse  a  justices  judgment  as  being 

agaimt  the  toeight  of  evidence. 

See  MuRTAOH  o.  Dempset 204 

§  8258 —  Extra  allowance  beyond  $200  proper  in  a  difficult  and  extra- 
ordinary mortgage  foreclosure  suit. 

See  Long  Island  L.  &  T.  CJo.  c.  L.  I.  0.  &  N.  R.  R.  Co 86 

§  8801  —  Section  ^  of  the  Bailroad  Law  is  not  inconsistent  with  the 

provisions  of  the  Bailroad  Law  for  the  determination  of  compensation  and  the 
manner  of  intersection  and  the  construction  of  a  temporary  crossing  —  the  Con- 
demnation Law  does  not  govern  the  proceeding  to  appoint  commissioners  of 
appraisal, 

iSfeaONEONTA,  C.  &R.  8.  R.  Co.  v.  C.  AC.  V.  R.  R.  Co 284 

—  ^§  8871,  8875 —  Condemnation  of  land — review  of  a  report  of  commis- 
sioners oy  the  Appellate  Division — the  Special  Term  cannot  receive  affidavits  as 
to  value — when  affidavits  may  be  read  —  the  commissioners  are  not  controlled  by 
technical  rules. 

iSfftf  Matter  OF  Town  OF  Guilford 207 

§  8412 — Personal  judgment,  when  a  mechanic's  lien  is  not  established  in 

an  action  brougfUfor  its  foreclosure — right  to  a  jury  trial,  how  secured — how 
wcnved. 

See  Steuerwald  v.  Gill 605 

1  8412 — Mechanics  lien — a  personal  judgment  is  not  proper  uihere  no 

Ken  could  have  been  acquired. 

See  Mowbray  v.  Levy 68 

SBee  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ante,  in  this 
ume.] 

OOBE  OF  CBHONAIj  PBOOEDUBE  : 

[See  table  of  sections  of  the  Code  of  Criminal  Procedure  cited,  ante,  in  this 
volume.] 

CODE  OF  PEOOEDUBE—  §  i^--  Partition^  power  of  the  couH  in  1860 
to  entertain  an  ctction  to  partition  real  property  devised  to  executors  in  trust  — 
appointment  therein  of  a  guardian  ad  litem  for  an  ii\fant  dtfendant  under 
fourteen  years  of  age  who  was  served  with  the  summons  in  the  State  of  Virginia 
—  ^ect  cf  the  appearance  of  the  guardian  ad  litem. 

See  O'DoNOQHUE  v.  Smith 324 

[See  table  of  sections  of  the  Code  of  Procedure  cited,  ante,  in  this  volume.] 

OOMMISSION  —  Principal  and  argent  —  when  an  agent  earns  his  commission 
eiUhough  the  contract  is  not  in  writing  and  not,  thertfore,  enfordbU  against  the 
purchaser. 

See  Veeder  v.  Seaton 196 

OOmOSSIONEB  ^Cf  highways. 
See  Highway. 

OOICMON  GAMBLEB—  Section  844a  of  the  Penal  Code  is  constitutional'- 

possession  of  the  writing  or  article  enumerated  therein  and  knowledge  thereof 
constitute  the  crime  —  what  indictment  is  sufficient  —  it  may  charge  the  ofense 
in  the  language  of  the  statute. 

See  People  v.  Adaus. 890 
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CX)]CPEN8ATI0N  —  Principal  and  agent — w?ien  an  agent  earns  his  commis- 
gian  aUhottgh  the  contract  is  not  in  writing  and  not,  therrfore,  enfordble  against 
he  pwrchjoser. 

See  Yebdbr  n.  Skaton 196 

GOKFBTiXiON  —  Combination  to  restrict. 
See  Contract. 

GOKPIiAINT: 

See  Pleadiko. 

CONDEMNATION  —  Cf  real  property. 
See  EuiNKNT  Domain. 

CONFLIOT  OF  LAW  —  Action  to  enforce  a  liability  imposed  by  a  statute  of 
another  Stale  —  token  the  courts  of  the  State  of  New  York  will  not  entertain  ttT] 
The  courts  of  the  State  of  New  York  will  not  eutertain  an  action  to  enforce 
a  liability  imposed  by  a  statute  of  another  State,  if  the  liability  thus  imposed 
is  penal,  or,  even  though  it  is  not  penal,  if  the  liability  thereby  imposed  is 
not  contractual  in  its  nature  or  founded  upon  the  principles  of  the  common 
law.    Hutchinson  t>.  Stabler 424 

Attachment  of  a  debt  owing  by  a  limited  partnership  to  a  corporation, 

both  organized  under  the  laws  of  another  State  and  doing  business  therein  — 
defeated  by  the  prior  appointment  of  a  receiver  of  the  corporation  in  such 

other  State.    National  Broadway  Bank  v.  Sampson 820 

See  Attachment. 

OONSTITUTIONAL  LAW—  Tha  LegisUUure  cannot  authorize  a  muniei- 
pal  ordinance  prohibiting  advertisements  on  fences.']  1.  The  Legislature  has  no 
power  to  authorize  a  municipal  corporation  to  prohibit  the  posting  of  any 
adTertisements  whatever  upon  fences  inclosing  private  property,  fronting 
on,  or  adjacent  to,  the  public  parks  in  such  municipality,  without  the  con- 
sent of  the  municipal  authonties  in  charge  of  such  parks. 

People  v.  Green 400 

2. New  York  city  legislation.]    Section  610  of  the  Greater  New  York 

charter  (Laws  of  1897,  chap.  878),  giving  the  park  board  of  the  city  of  New 
York  power  to  enact  ordinances  for  the  government  and  protection  of  all 
parks,  parkways,  sc^uares  and  public  places  within  the  city,  and  providing 
that  **any  person  violating  any  of  such  ordinances  shall  be  guilty  of  a  mis- 
demeanor and  shall  on  conviction  before  a  city  magistrate  be  punished  by 
a  fine  not  exceeding  fifty  dollars,  or  in  default  of  payment  of  such  fine 
by  imprisonment  not  exceeding  thirty  days,"  does  not  confer  upon  the  park 
board  power  to  enact  an  ordinance  prohibiting  the  posting  of  bills  on  a  fence 
inclosing  private  property  adiacent  to  a  puolic  park  without  obtaining  a 
permit  to  do  so  from  the  park  board. 

Where  the  park  board,  assuming  to  act  under  the  authority  given  to  it  by 
section  610  of  the  Greater  New  York,  charter,  re  enact  an  ordinance,  not 
authorized  by  that  section,  but  which  bad  been  adopted  by  the  old  park 
board  pursuant  to  section  688  of  the  Consolidation  Act  (Laws  of  1882,  chap. 
410,  as  amd.  by  Laws  of  1896.  chap.  836),  which  provided,  "The  said  depart- 
ment shall  have  power  to  enforce  obedience  to  such  ordinances  or  rules  as  may 
be  made  as  aforesaid,  and  observance  thereof,  by  ordaining  penalties  for 
each  and  every  violation  thereof  in  such  sums  as  they  may  deem  expedient, 
not  exceeding  two  hundred  and  fifty  dollars,  to  be  paid  into  the  city  treas- 
ury," a  person  violating  such  ordinance  cannot  be  convicted  of  a  misde- 
meanor under  section  610  of  the  Greater  New  York  charter  and  punished 
as  prescribed  in  that  section.    Id. 

Power  of  the  Legislature  over  fishing  in  non-navigable  streams — its 

right  to  make  hunting  and  fishing  in  private  parks  a  misdemeanor  and  impose 
exemplary  damages —  limitation  on  the  right  of  the  State  to  confer  special 

fishing  privileges  in  public  waters.     Rockefeller  «.  Lamora 354 

See  Fisheries.  Game  and  Forest  Law. 

Municipality  —  ordinance  prohibiting  the    "hindrance  of   free  and 

unmolested  travel"  in  its  streets  —  the  Legislature  may  authorize  it  —  what 

ordinance  mav  be  lawfully  adopted  thereunder.    People  v.  Pierce 125 

See  Municipal  Corporation. 
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Documents  unlawfully  seized  by  public  officers  may  be  put  in  evi- 

dence  on  a  criminal  trial  —  the  fifth  amendment  of  the  Federal  Constitution 

applies  to  United  States  courts  only.    People  v,  Adams 390 

JSee  Crime. 

[See  table  of  sections  of  the  United  States  and  New  York  State  Constitu- 
tions cited,  anie,  in  this  volume.] 

CX)N8TBTrcnON—  Cf  deeds. 
See  Deed. 

OONTBAOT  —  Omnbination  to  reetrid  competition  in  the  price  cf  books — t^en 
iUegal  under  chapter  690  of  the  Laws  cf  1899.]  1.  A  large  number  of  book 
publishers,  who  published  ninety-five  per  cent  of  all  books  published  in  the 
United  States,  organized  a  membership  corporation  under  the  laws  of  the 
State  of  New  York,  and  thereafter  the  corporation  and  the  members  thereof 
entered  into  an  agreement,  by  which  each  member  of  the  corporation  agreed 
that  all  copyrighted  books  published  by  any  of  them  should  be  sold  at  retail 
at  the  published  price  thereof;  that  tnev  would  sell  books,  whether  copy- 
righted or  not,  or  whether  published  by  them  or  not,  only  to  such  booksellers 
as  would  maintain  the  retail  price  of  the  copyrighted  books,  and  only  to 
those  booksellers  and  Jobbers  who  would  sell  books  at  wholesale  to  no  one 
who  was  known  to  them  to  cut  or  sell  such  copyrighted  books  at  a  lower 
figure  than  the  retail  price,  and  not  to  any  one  whose  name  should  be  given 
to  them  by  the  association  as  one  who  had  cut  such  prices. 

Through  the  efforts  of  the  corporation  and  its  members,  a  voluntary 
association  of  booksellers,  composing  a  large  majority  of  the  wholesale  and 
retail  booksellers  in  the  United  States,  was  organized,  who  co-operated  with 
and  assisted  the  corporation  and  the  members  thereof  in  establishing  and 
maintaining  the  prices  of  copyrighted  books. 

Held,  that  the  combination  or  arrangement  in  Question  was  prohibited  by 
section  1  of  chapter  690  of  the  Laws  of  1899,  which  provides:  **  every  con- 
tract, ap'eement,  arrangement  or  combination  whereby  a  monopoly  in  the 
manufacture,  production  or  sale  in  this  State  of  any  article  or  commodity 
of  common  use  is  or  may  be  created,  established  or  maintained,  or  whereby 
competition  in  this  State  in  the  supply  or  price  of  any  such  article  or  com- 
modity is  or  may  be  restrained  or  prevented,  or  whereby  for  the  purpose  of 
creating,  establishing  or  maintaining  a  monopoly  withm  this  State  of  the 
manufacture,  production  or  sale  of  any  such  article  or  commodity,  the  free 
pursuit  in  this  State  of  any  lawful  business,  trade  or  occupation  is  or  may 
be  restricted  or  prevented,  is  hereby  declared  to  be  against  public  policy, 
illegal  and  void." 

That  books  are  an  article  or  commodity  of  common  use  within  the  mean- 
ing of  the  statute; 

That  the  fact  that  the  arrangement  related  to  copyrighted  books  did  not 
render  the  combination  lawful,  as  the  Copyright  Law  does  not  give  the 
publisher  any  right  to  tontrol  the  resale  of  the  book  after  it  has  once  been 
sold  by  him. 

JSemble,  that  the  statute  in  question  does  not  attempt  to  prevent  a  sinsle 
manufacturer  of  an  article  or  commodity  of  common  use  from  fixing  tne 
price  at  which  he  will  sell  such  article  or  prevent  such  a  manufacturer  from 
agreeing  with  a  purchaser  of  the  article  that  such  purchaser  will  not  resell 
the  article  at  a  price  less  than  that  fixed  by  the  manufacturer  or  prevent 
the  manufacturer  from  making  an  agreement  to  give  special  facilities  to  a 
customer  who  lives  up  to  such  an  agreement. 

Straus  v.  American  Publishers'  Assn 441 

2. Measure  of  damages  for  a  breach  of  a  contract  to  deliver  coal  on  ears 

at  the  mines.]  In  an  action  brought  to  recover  damages  for  the  breach 
of  a  contract  made  between  the  plaintiff's  assignors  and  the  defendants,  who 
controlled  the  entire  output  of  the  Crescent  colliery,  located  in  the  State  of 
Pennsylvania,  by  which  the  defendants  agreed  to  deliver  to  the  plaintiff's 
assignors,  free  on  board  the  cars  at  the  mines.  6,000  tons  of  Crescent  coal  at 
a  stipulated  price  per  ton,  it  appeared  that  the  alleged  breach  consisted  in 
the  refusal  of  the  defendants  to  deliver  the  coal,  which  it  was  intended 
should  be  shipped  to  Chicago  and  the  vicinity. 
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Upon  the  question  of  damages,  the  plaintiff  was  permitted  to  prove  the 
highest  retail  price  of  Crescent  coal  prevailinff  in  the  vicinity  oi  Chicago 
during  the  season  in  which  the  coal  was  to  be  delivered  and  also  the  freight 
rate  per  ton  from  the  Crescent  mine  to  Chicago  and  vicinity. 

Held,  that  this  method  of  proving  the  value  of  Crescent  coal  at  the  mines 
was  improper; 

That  the  measure  of  the  plaintiff's  damages  depended  upon  the  market 
price  of  Crescent  coal  at  the  time  and  place  of  delivery; 

That  if  Crescent  coal  could  not  be  obtained,  evidence  of  the  price  of  coal 
of  a  similar  kind  at  places  not  distant,  or  in  other  controlling  markets, 
would  be  proper,  not  tor  the  purpose  of  establishing  the  market  price  at 
another  place,  but  for  the  purpose  of  showing  the  market  price  at  the  place 
of  delivery; 

That  the  market  price  was  the  price  at  which  the  coal  could  be  replaced 
for  money  in  the  market  and  not  the  retail  price  for  which  it  was  or  could 
be  sold; 

That  the  highest  market  price  of  the  coal  during  the  season  in  question 
could  not  be  used  as  a  basis  for  determining  the  plaintiff's  damages,  for  the 
reason  that  where  deliveries  under  a  contract  of  sale  may  be  made  within 
a  certain  time,  the  law,  in  determining  the  measure  of  damages  for  non- 
delivery, contemplates  the  average  price  prevailing  in  the  entire  market  dur- 
ing the  whole  period  of  time.    O'Qara  v,  Ellsworth 216 

8. Agreement  by  a  raUroad  '*to  pay  M  outstanding  debts  andelaime 

against  said  receivership"  —  it  does  not  embrace  a  claim  not  presented  to,  or 
allowed  by,  the  receiver  —  eoUaterai  attack  on  an  order  of  another  court — the 
remedy  is  by  intervening  in  the  action  therein.]  In  an  action  brought  against 
the  Ann  Arbor  Railroad  Company  to  recover  the  amount  of  a  Judgment 
obtained  by  the  plaintiff  against  the  Toledo,  Ann  Arbor  and  North  Michigan 
Railroad  Company,  it  appeared  that  an  action  was  brought  against  the 
Toledo,  Ann  Arbor  and  North  Michigan  Railroad  Company  and  a  receiver 
of  its  proi)erty  appointed  therein;  that  the  action  resulted  in  a  final  order 
which  recited,  "that  the  outstanding  claims  and  demands  against  the 
receivership  *  *  *  -were  *  ♦  *  in  excess  of  the  outstanding  cur- 
rent assets  and  choses  in  action  of  the  receivership  by  a  large  amount  exceed- 
ing the  cash  balance  in  the  hands  of  the  receiver,  *  *  •  and  that  said, 
The  Ann  Arbor  Railroad  Company  has  undertaken  and  agreed  to  pay  all 
outstanding  debts  and  claims  against  said  receivership." 

The  order  directed  the  receiver  to  turn  over  to  the  Ann  Arbor  Railroad 
Company  the  property  which  vested  in  him  as  such  receiver  under  his 
original  appointment,  "or  which  *  *  *  accrued  to  him  as  such  receiver 
daring  the  pending  of  such  receivership." 

Held,  that  the  terms  of  the  order  measured  the  extent  of  the  obligation 
incurred  by  the  Ann  Arbor  Railroad  Company,  and  that,  as  it  did  not  appear 
that  the  plaintiff's  claim  had  ever  been  presented  to,  or  allowed  by,  the 
receiver,  or  that  it  had,  in  any  way,  become  "an  outstanding  debt  or  claim 
against  said  receivership,"  the  plaintiff  was  not  entitled  to  recover; 

That  the  plaintiff  could  not,  in  this  action,  attack  the  validity  of  the  order 
made  in  the  United  States  court,  but  that  his  remedy  was  by  intervening  in 
the  suit  in  which  the  order  was  made. 

Ferguson  u.  Toledo,  A.  A.  &  N.  M.  R.  R.  Co 362 

4.  Award  of  the  contract  for  department  printing — determitiation  as  to 

tohieh  bid  is  tJie  lowest,]  Prior  to  1901  contracts  for  the  department  printing 
were  let  pursuant  to  section  72  of  the  Executive  Law  (Laws  of  1802,  chap. 
683.  as  amd.  by  Laws  of  1900,  chap.  477).  April  23,  1901,  the  State  Print- 
ing Law  (Laws  of  1901,  chap.  507),  regulating,  among  other  things,  the  sub- 
ject of  department  printing,  became  a  law.  Section  10  of  the  State  Printing 
Law  defines  the  words  "circular,"  "blank"  and  "pamphlet,"  which  were 
not  defined  in  the  Executive  Law.  The  definition  of  the  term  "blanks" 
contained  in  the  State  Printing  Law  includes  a  large  portion  of  what  were 
previously  called  "  circulars." 

The  Printing  Board,  when  advertising  for  proposals  for  the  department 
printing  under  the  State  Printing  Law,  submitted  to  each  bidder  an  estimate 
of  the  work  done  during  the  preceding  year,  in  which  the  different  kinds  of 
work  were  stated  in  the  manner  in  which  they  had  been  designated  prior 
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to  the  enactment  of  the  State  Printing  Law.  In  response  to  the  proposals, 
the  party  who  had  had  the  contract  during  the  previous  year,  submitted  an 
unbalanced  bid  which  was  very  high  for  "blanKs"  and  very  low  for  "cir- 
culars." Calculating  upon  the  bas&  of  the  work  during  the  preceding  year 
according  to  the  manner  in  which  the  various  kinds  of  work  were  then 
designated,  his  bid  was  the  lowest,  but  calculating  the  work  done  during 
the  preceding  yenv  according  to  the  definitions  contained  in  the  State  Print- 
ing Law,  the  bid  was  not  the  lowest. 

Hdd,  that  the  State  Printins;  Board  was  Justified  in  refusing  to  award  the 
contract  to  the  party  in  question. 

People  ex  kel.  Williams  t>.  McDonough 163 

5.  Action  to  recover  on  quantum  meruit  Jor  eerviees  rendered  by  a 

relative  of  tfie  defendant's  inteatcUe  while  a  member  of  the  inteetate^s  hotieehoid — 
a  promise  to  pay  for  them  must  be  clearly  eatdblished,^  In  an  action  brought 
to  recover  on  quantum  meruit  for  services  rendered  by  the  plaintiff  to  the 
defendant's  intestate  as  '*  housekeeper,  secretary  and  companion,  and  in  nurs- 
ing and  caring  for  "  him,  in  which  it  appears  that  the  plaintifl!  was  a  grand- 
niece  of  the  intestate,  and  that  the  services  for  which  she  sought  to  recover 
were  rendered  by  her  while  living  in  the  intestate's  household,  the  plaintiff  ig 
not  entitled  to  recover,  unless  she  establishes,  by  a  preponderance  of  evi- 
dence convincing  and  satisfactory,  the  making  by  the  intestate  of  a  promise 

to  compensate  her  for  her  services.    Platt  v,  Hollands 231 

6.  When  evidence  of  a  declaration  made  in  the  presence  of  the  pladntif 

and  not  heard  by  the  intestate  is  incompetent.]  Evidence,  given  by  a  third 
party,  of  a  declaration  made  by  a  physican  in  the  plaintiff's  presence,  to  the 
effect  that  the  services  which  the  latter  was  rendering  were  too  laborious  and 
were  injuring  her  health,  is  hearsay  and  not  admissible,  particularly  where  it 
does  not  appear  that  the  intestate  heard  the  physician's  declaration.    Id, 

7.  Charge  as  to  the  measure  of  compensation,  based  on  the  intestai^s 

iDcaUhJ]  In  such  a  case,  particularly  where  it  does  not  appear  that  tlie  plain- 
tiff ever  acted  as  the  intestate's  business  manager,  it  is  error  for  the  court 
to  charge,  "  And  you  have  a  right  to  take  into  consideration  in  measuring 
these  damages  the  circumstances  of  the  deceased;  that  is,  the  amount  of 

Sroperty  which  he  owned,  his  financial  condition,  because  a  man  havine 
Tgc  financial  interests,  banking  interests,  real  estate,  tenement  houses  ana 
mortgages,  should  pay  more  reasonably  and  liberally  for  services  of  this 
kind  than  a  poorer  person  would.  You  have  a  right  to  take  into  considera- 
tion those  facts  in  making  up  your  minds  how  much  money  she  is  entitled 
to,  if  she  is  entitled  to  anything."    Id, 

8. Building  contract  —  when  an  architect,  '*  acting  for  the  purposes  ef 

this  contract  as  the  agent  of  the  said  owner,**  may  waive  requirements  thereof.] 
Where  a  building  contract  provides  that  the  work  shall  be  done  "under 
the  direction  and  to  the  satisfaction  of  William  J.  Dilthey,  architect,  acting 
for  the  purposes  of  this  contract  as  the  agent  of  the  said  owner,"  the 
architect  has  power  to  waive  a  clause  of  the  contract  providing  that  '*  no 
extra  work  will  be  allowed  in  any  case  unless  itemized  estimate  is  submitted 
by  contractor  and  architect's  order  in  writing  is  given  for  the  same." 

Langlet  v.  Rouss 27 

9. Proof  that  the  architect  acted  in  bad  faith  excuses  a  failure  to  produce 

his  certiflcaU'.]  Where  the  contract  provides  that  "all  payments  BhaXl  be 
made  upon  written  certificates  of  the  architect  to  the  effect*  that  such  pay- 
ments have  become  due,"  evidence  that  the  architect  unreasonably  or  in  bad 
faith  refused  to  issue  a  certificate  for  work  done  is  a  sufficient  excuse  for  the 
contractor's  failure  to  produce  it.    Id, 

10. Ejstra  work  caused  by  the  specifications  being  impossible  of  execution  or 

erroneous  must  be  paid  for,]  Where  the  specifications  of  the  contract  provide, 
"  The  present  northerly  bearing  wall  to  act  as  shoring  supports  while  setting 
columns,"  and  that  "  the  depths  of  independent  foundations  on  north  prop- 
erty are  below  new  cellar  floor,"  if  it  is  Impossible  to  use  the  northerly 
bearing  wall  for  the  purpose  contemplated,  and  if  the  representation  respect- 
ing the  depth  of  the  foundations  on  the  north  property  is  incorrect,  the 
work  occasioned  thereby  is  extra  work,  for  which  the  contractor  is  entitled 
to  compensation  in  addition  to  the  contract  price.    Id. 
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11. Dtferue  thai  a  earUract  is  against  putUc  policy — it  is  sufficiently 

set  up  v)hs)  e,  from  the  purpose  and  intent  of  the  contract,  as  alleged  in  the 
pleading,  it  appears  that  it  is  against  public  policy.^  Where  the  answer  inter- 
posed in  an  action  upon  a  contract  sets  forth  the  purpose  and  intent  and 
effect  of  the  contract,  from  which  it  aopears  that  the  contract  is  against 
public  policy,  the  fact  that  the  answer  does  not  expressly  characterize  the 
agreement  as  being  against  public  policy,  does  not  render  that  defense 
unavailable  to  the  defendant.    (Doverlt  v.  Terminal  Wasehousb  Co.  ...  488 

13. Why  such  contracts  are  not  enforced^]    The  court  refuses  to  enforce 

agreements  which  are  against  public  policy,  not  because  it  desires  to  relieve 
one  of  the  parties  to  such  an  agreement  from  the  obligation  that  he  assumes, 
but  because  the  makin&^  of  such  an  agreement  is  an  injury  to  the  public,  and 
the  only  method  by  which  the  law  can  prevent  such  agreements  from  being 
made  Is  to  refuse  to  enforce  them.     Id. 

13.  Town  —  action  against,  for  unliquidated  damages  for  breach  of 

contract.']  An  action  cannot  be  maintained  against  a  town  to  recover  unliqui- 
dated damages  resulting  from  a  breach  of  contract. 

HoLBOYD  9.  Town  OF  Indian  Lake 246 

14.  What  contract  by  water  commissioners  is  authorized  by  chapter  451  of 

the  Laws  of  1900.]  Assuming  that  the  water  commissioners  of  a  water  district 
in  a  town  became  officers  of  that  town  by  virtue  of  chapter  451  of  the  Laws 
of  1900,  such  commissioners  had  no  authority  to  bind  the  town  to  any  greater 
obligation  than  was  imposed  upon  it  by  the  act. 

The  commissioners,  when  contracting  for  the  construction  of  a  water 
works  system  in  the  district,  might  covenant,  for  and  on  behalf  of  the  town, 
that  the  town  would  issue  the  bonds  provided  for  in  the  statute,  and  would, 
to  the  best  of  its  ability,  negotiate  them  upon  the  terms  therein  required, 
and  that  the  monevs  obtained  from  the  sale  thereof  should  be  applied  towards 
paying  for  the  work  done.  They  might  further  agree  that,  if  the  money  were 
so  obtained,  payments  would  be  made  to  the  contractor  every  two  weeks 
during  the  progress  of  the  work  at  stipulated  rates,  but  they  had  no 
authority  to  impose  upon  the  town  an  absolute  duty  to  make  such  pay- 
ments, irrespective  of  whether  or  not  the  proceeds  of  the  bonds  were  suffi- 
cient for  that  purpose.    Id. 

15. A  complaint  alleging  a  contract  broader  than  authorized,  and  tTiat 

the  town  has  not  'performed  it,  does  not  state  a  cause  of  action]  Where  the  con- 
tract made  by  the  commissioners  is  much  broader  than  they  had  authority 
to  make,  a  complaint  alleging  that  the  contract  has  not  been  performed  by 
the  town  does  not  state  a  cause  of  action  against  it.    Id. 

Guaranty  by  one  corporation  of  dividends  on  the  stock  of  another  — 

a  right  to  do  so  assumed  from  its  power  to  buy  and- sell  the  stock —  when  the 
guarantor  is  limited  to  the  period  that  the  "  certificates  shall  be  outstanding" 
-^it  expires  when  the  corporation  issuing  the  stock  is  dissolved  — effect  of 
the  guarantor's  aiding  in  the  dissolution  of  the  corporation — the  defense  of 
ultra  vires  by  a  foreign  corporation  must  be  pleaded. 

Mason  f>.  Standard  Distilling,  etc.,  Co 520 

See  Corporation. 

Competition  in  the  making  of  contracts  for  street  pavements  in  New 

York  dty  —  what  arrangement  for  the  obtaining  of  a  supply  of  a  patented 
article  by  an^  bidder  does  not  constitute  "a  fair  and  reasonable  opportunity 

for  competition."    Ross  v.  Low 461 

See  Municipal  Corporation. 

^-^  Contract  between  an  attorney  and  client  —  proof  required  in  support 

thereof  where  the  attorney  is  dead.    Botd  v.  Daily 581 

See  AiTORNEY  and  Client. 

BekUing  to  negotiable  paper. 

See  Bills  and  Notes. 

Law  of,  relating  to  deeds. 

See  Deed. 

Covenant  in  deeds. 

iSstfDEED. 
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Cf  imuranee. 

See  brauKAKCB. 

Bdating  to  landlord  and  tenant. 

See  Landlord  akd  Tenaht. 

Far  meehani€^e  Hen  eaeei. 

See  LiBK. 

Law  cf,  relating  to  mortgagee. 

See  MOBTOAGE. 

Questions  arising  bettoeen  principal  and  agent 

See  pRiHCiPAii  AND  Agent. 

Action  for  flooding  land — when  in  trespass  and  not  for  breach  ef 

contract. 

See  RiPABiAN  Right. 

Sale  of  personal  propertg. 

See  Sale. 

Specific  performance  cf  agreement  ffoid  under  the  Statute  of  Frofuds. 

See  Specific  Pebfobmance. 

COHVEBSION  —  When  an  action  is  for  contersion. 

See  Attachment. 

Cf  real  into  personal  property. 

SeeWiVL. 

CX)PTRIQHT  —  (Combination  to  restrict  competition  in  the  price  of  books. 

See  Contract.  page. 

CX)BPORATION  —  Liability  of  a  director  of  a  foreign  corporation^  in  an 
action  brought  in  the  State  of  New  York,  under  section  W  of  the  Stock  Corpora- 
tion Law,  because  of  dividends  paid  out  of  the  capital  of  the  corporation.]  1.  A 
stockholder  of  a  i^ew  Jersey  corporation,  which  transacts  busincaB  in  the 
State  of  New  York  (having  obtained  a  certificate  from  the  Secretary  of  State 
authorizing  it  so  to  do),  may,  under  section  00  of  the  Stock  Corporation 
Law  (Laws  of  1892,  chap.  688,  added  by  Laws  of  1897,  chap.  884),  nuintain, 
in  the  State  of  New  York,  an  action  on  behalf  of  himself  and  all  other 
stockholders  of  the  corporation  similarly  situated,  to  compel  a  director  of 
the  corporation,  who  participated  in  declaring  diyidends  on  the  stock  of  the 
corporation  out  of  the  capital  thereof,  in  violation  of  section  80  of  the  Gen- 
eral Corporation  Law  of  the  State  of  New  Jersey,  which  is  similar  to  section 
28  of  the  Stock  Corporation  Law  of  the  State  of  New  York,  to  restore  to  the 
corporation  the  amount  of  the  dividends  thus  unlawfully  declared  and  paid, 
where  it  appears  that  the  corporation  has  refused  to  brin^  such  an  action. 

Quare,  whether  independent  of  the  provisions  of  section  60  of  the  Stock 
Corporation  Law,  the  courts  of  the  State  of  New  York  would  entertain  the 
action. 

Semble,  that  the  courts  of  the  State  of  New  York  will  not  entertain  an 
action  to  enforce  a  liability  imposed  by  a  statute  of  another  State,  if  the 
liability  thus  imposed  is  penal,  or,  even  though  it  is  not  penal,  if  the  liability 
thereby  imposed  is  not  contractual  in  its  nature  or  founded  upon  the  prin- 
ciples of  the  common  law.    Hutchinson  «.  Stadler 43A 

2. Guaranty  by  one  corporation  of  dividends  on  the  stock  of  another — 

when  the  guaranty  is  limited  to  the  period  that  the  **  certificates  shall  be  out- 
standing "  —  it  expires  when  the  corporation  issuing  the  stock  is  dissolved.']  An 
agreement  by  one  corporation  to  guarantee  the  payment  of  dividends  on  the 
stock  of  another  corporation,  expressed  in  the  following  language,  "For 
good  and  valuable  consideration,  the  receipt  of  which  is  hereby  acknowl- 
edged, the  undersigned  hereby  guarantees  and  agrees  to  pay  to  the  holder  of 
record  of  the  within  certificate,  so  long  as  said  certificate  shall  be  outstand- 
ing, but  not  to  exceed  the  present  unexpired  term  of  the  period  for  which 
said  Spirits  Distributing  Company  is  incorporated,  one  and  one-half  per 
cent  dividend  on  the  15th  days  of  January,  April,  July  and  October,  in  each 
year  beginning  with  the  year  1899,  on  every  share  of  first  preferred  stock 
of  said  Spirits  DistiibutiDg  Company  represented  by  the  within  certifi- 
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cate,"  contemplates  the  continued  existence  of  the  corporation  issuing  the 
stock  and  will  not  surviTe  its  voluntary  dissolution  pursuant  to  the  author- 
ity of  the  law  under  which  it  was  organized. 

Mason  «.  Standard  Distilling,  btc.,  Co 520 

8.  Bffect  of  the  guarantor's  aiding  in  Vie  dissolution  cf  the  corporation.'] 

The  fact  that  the  guarantor  corporation  aided  in  procuring  the  dissolution 
of  the  corporation  issuing  the  stock  will  not  estop  the  guarantor  corpora- 
tion from  setting  up  the  dissolution  of  such  other  corporation  as  a  defense 
to  an  action  upon  the  guaranty,  provided  it  appears  that,  at  the  time  the 
corporation  which  issued  the  stock  was  dissolved,  its  condition  was  such  as 
to  require  its  dissolution,  and  that  the  guarantor  corporation  was  not  respon- 
sible for  such  condition  and  acted  in  good  faith  when  it  took  part  in  the  dis- 
solution proceedings. 

Sembie,  that  if  it  should  appear  that  the  guarantor  corporation  procured 
the  voluntary  dissolution  of  tne  other  corporation  for  the  purpose  of  escap- 
ing liability  upon  the  contract  of  guaranty,  the  guarantor  corporation  would 
be  estopped  from  asserting  the  dissolution  of  the  other  corporation  as  a 
defense  to  the  action.    Id. 

4.  The  defense  of  ultra  vires  by  a  foreign  corporation  must  be  pleaded,] 

A  foreign  corporation,  sued  upon  a  contract  executed  by  it,  cannot  raise 
the  question  whether  the  contract  was  ultra  vires  as  to  it,  unless  it  pleads, 
in  its  answer,  the  statutes  of  the  State  in  which  it  was  organized  relating 
to  the  powers  granted  to  corporations  and  the  limitations  placed  upon  such 
powers.    Id. 

6.  Powe7*  to  guarantee  the  payment  of  dividends  —  when  it  exists  — 

estoppel.]  Semble,  that  a  corporation,  having  power  to  purchase  and  sell 
the  stock  of  another  corporation,  has  power,  when  selling  such  stock,  to 
guarantee  the  payment  of  dividends  thereon,  and  that,  if  it  assumes  to  exe- 
cute such  a  guaranty,  it  is  estopped  from  denying  its  power  to  do  so  when 
the  guaranty  is  sought  to  be  enforced  against  it.    Id, 

6.  Service  of  a  summons  on  the  former  president  of  a  corporation  wlu> 

has  resigned  in  bad  faith.]  Semble,  that  a  motion,  made  by  the  receiver  of  a 
corporation,  to  vacate  a  Judgment  rendered  against  the  corporation,  upon 
the  ground  that  service  of  the  summons  in  the  action  was  made  upon  the 
former  president  of  the  corporation  after  he  had  resigned,  should  be  denied, 
where  it  appears  that  the  resignation  of  the  president  was  tendered  in  bad 
faith  and  for  the  purpose  of  throwing  the  corporation  into  the  hands  of  a 
receiver.     Zeltner  v,  Zeltner  Brewing  Co  887 

Will  —  gift  to  missionarv  societies  in  excess  of  one-half  the  estate  — 

the  husband,  by  an  ante-nuptial  agreement,  may  waive  the  statutory  provi- 
sion —  next  of  kin.  not  entitled  to  the  estate,  cannot  insist  upon  the  applica- 
tion of  chapter  860  of  the  Laws  of  1860.    Matter  op  Stilson 182 

See  Will. 

Specific  performance — an  oral  agreement  to  give  a  lease  for  twenty 

Tears  to  a  corporation  made  by  its  president,  the  contract  owner  of  the 
land  —  specifically  enforced  against  his  children  to  whom  he  caused  the  prop- 
erty to  be  conveyed.    Veeder  v.  Horstmann 154 

See  Specific  Performance. 

Grand  larceny  —  inducing  one  to  become  the  agent  of  a  corporation 

and  to  deposit  money  with  it  as  security  for  his  good  conduct,  with  the  pur- 

I)ose  of  appropriating  such  money.    Fi:oFLB  v.  Walker 556 

See  Crime. 

Exemption  from  taxation  —  land  used  for  charitable  and  benevolent 

purposes  by  the  Missionary  Sisters  of  the  Third  Order  of  St.  Francis  held  to 

be  exempt.    People  ex  rel.  Missionary  Sisters  v,  Reilly 71 

SeeTAJL, 

Franchise  tax — it  is  payable  by  a  corporation  which  has  been  in  busi- 
ness only  six  days  before  the  close  of  the  fiscal  year. 

People  ex  rel.  Mutual  Trust  Co.  v.  Miller 211 

See  Tax, 

Apf,  Div.— Vol.  LXXXV.        41 
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Statute  exempting  a  oorpoiation  from  any  aaaesBment  levied  for  a 

stated  time  —  when  an  assessment  is  levied. 

Matter  of  Mayor  (Ofsnino  E.  176th  St.). B47 

^Tax. 

Corporate  franchise  tax  —  average  cash  balance  in  banks,  how  arrived 

at.      PSOFLB  EX  REL.  BROOKLYN  R.-  T.  Ck).  «.  MtT«T«BR 178 

See  Tax. 

MUters  relaUng  parHeularly  to  raUroad». 

See  Railroad. 

006TS — StiptUation  "  that  the  co&le  of  the  reference  are  to  he  taxed  as  the  costs 
of  the  ease"  —  what  is  covered  thereby — a  daimant  who  Tias  not  presented  his 
wiim  ioithin  the  time  prescribed  cannot  reeowr  costs — disbursements  must  reH  en 
an  aUowanee  of  costs/]  An  action  brought  against  the  executors  of  a  dece- 
dent in  their  representative  capacity,  to  recover  for  goods  alleged  to  have 
been  sold  and  delivered  by  the  plaintijffs  to  the  decedent  was,  by  a  stipula- 
tion, referred  to  a  referee  to  hear,  try  and  determine.  Upon  the  trial  it  was 
stipulated  "that  the  costs  of  the  reference  are  to  be  taxed  as  the  costs  of 
the  case." 

Beld,  that,  as  the  plaintiffs'  claim  had  not  been  presented  within  the  time 
limited  by  the  published  notice  to  present  claims,  the  plaintiffs  were  not 
entitled  to  the  costs  of  the  action; 

That  the  term  '*  costs  of  the  reference,"  as  used  in  the  stipulation,  meant 
the  ordinary  expenses  incident  to  the  reference,  namely,  disbursements, 
referee's  fees,  witness  fees  and  other  proper  charges; 

That,  as  costs  could  not  be  allowed,  the  plaintiffs,  notwithstanding  the 
terms  of  the  stipulation,  were  not  entitled  to  recover  for  disbursements,  for 
the  reason  that  a  recovery  of  the  disbursements  cannot  stand  except  upon 
the  foundation  of  a  recovery  of  costs.    Nichols  «.  Moloughney 1 

Extra  allowance  beyond  $200  proper  in  a  difficult  and  extraordinary 

mortgage  foreclosure  suit. 

Long  Island  L.  &T.  Co.  v,  L.  I.  C.  &N.R.  R.  Co 86 

See  Mortgage. 

00T7KTY  —  Statute  of  Limitations — it  applies  to  a  proceeding  by  a  county 
to  compel  the  Comptroller  to  pay  to  the  county  the  extra  taxes  which  it  has 
been  compelled  to  pay  because  of  land  held  therein  by  certain  railroads  hav- 
ing been  exempted  from  taxation. 

People  ex  rel.  Essex  County  «.  Miller. 145 

See  Libcitation  of  Action. 

OOUMTY  OOTJBT : 

See  Court. 

OOTTPON  —  On  bond. 
See  Bond. 

OOTJBT  —  Power  of  a  County  Court  to  reverse  a  justices  judgment  as  being 
against  the  weight  of  evidence. 

See  Murtagh  «.  Dehpsey d04 

Tlbe  fifth  amendment  of  the  Federal  Constitution  applies  to  United  States 

courts  only. 

See  People  v.  Adams 890 

Town  auditors  — poioer  of  the  court  to  compel  an  audit. 

See  People  ex  rel.  Ixodes  v.  Mole 88 

OOVENANT  —  J/i  deeds. 
See  Deed. 

OREBITOB: 

See  Debtor  and  Creditor. 

CBIICE — PuUie  peace  —  it  is  disturbed  by  one  who  standing  upon  a  boos  in 
a  street  makes  a  political  speech,  thereby  gathering  a  disorderly  crowd  which 
the  police  force  is  unable  to  disperse.]  1.  Upon  a  criminal  trial,  it  appeared 
that  the  defendants,  who  were  representatives  of  the  Socialist  Labor  party, 
addressed  a  public  meeting  from  boxes  placed  at  the  intersection  of  two 
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business  streets  in  the  city  of  Amsterdam^  without  obtaining  a  permit  from 
the  citj  authorities;  that  a  crowd  of  from  2»000  to  4,000  people  gathered 
around  them,  wholly  blocking  the  streets  to  riedestrians  ana  teams;  that  the 
police  attempted  to  clear  the  streets,  and,  finding  themselyes  unable  to  do  so 
while  the  defendants  continued  to  address  the  crowd,  requested  them  to 
cease  speaking;  that  the  defendants  refused  to  comply  with  this  request, 
and  that  the  police,  finding  the  crowd  growing  larger  and  becoming  oisor- 
derly,  arrested  the  defendants. 

Heid,  that  the  evidence  was  sufficient  to  justify  a  finding  that  the  defend- 
ants were  guilty  of  violating  section  675  of  the  Penal  Code,  which  provides : 
*'  A  person  who  wilfully  and  wrongfully  commits  any  act  *  *  *  which 
seriously  disturbs  or  endangers  the  public  peace  *  *  *  for  which  no 
other  punishment  is  expressly  prescribed  by  this  Code,  is  guilty  of  a  misde- 
meanor   ♦    ♦    *  "    Pboplb  «.  Wallace 170 

2. Chmmon  gambler — section  844a  of  the  Penal  Code  i»  eonetitutionalA 

Section  d44a  of  the  Penal  Code,  providing,  "a  person  ♦  ♦  «  who  shall 
have  in  his  possession,  knowingly,  any  writing,  paper  or  document,  repre- 
senting or  being  a  record  of  any  chance,  share  or  interest  in  numbers  sold, 
drawn  or  to  be  drawn,  or  in  what  is  commonly  called  'policy,'  or  in  the 
nature  of  a  bet,  wager  or  insurance,  upon  the  drawing  or  drawn  numbers  of 
any  public  or  private  lottery;  or  any  paper,  print,  writing,  numbers,  device, 
policy  slip,  or  article  of  any  kind  such  as  is  commonly  used  in  carrying  on, 
l^romoting  or  playine  the  ^ame  commonly  called  '  policy,'  *  *  *  is  a 
common  gambler  and  punishable  by  imprisonment,"  is  constitutional. 

People  «.  Adams 890 

8. Posieseian  of  the  vrriting  or  article  enumerated  therein  and  knowledge 

thereof  eonstitule  the  crime,]  The  crime  of  violating  such  section  is  com- 
posed of  two  elements,  viz.,  possession  by  the  defendant  of  the  papers,  docu- 
ments or  articles  specified  in  the  statute,  and  knowledge  by  the  defendant 
of  the  fact  of  such  possession  and  of  their  character,    /d. 

4. W/ui(  ifidietment  i»  sufficient.']    An  indictment  framed  under  this 

section  of  the  Penal  Code  contained  two  counts.  The  first  count  alleged  that 
the  defendant  '*did  knowingly  have  in  his  possession  a  certain  writing, 
paper  and  document  representing  and  being  a  record  of  a  chance,  share 
and  interest  in  numbers  sold  in  what  is  commonly  called  policy,  which  said 
writing,  paper  and  document  is  as  follows,  that  is  to  say; "  and  then  set 
forth  a  description  of  the  document  alleged  to  have  been  found  in  the 
defendant's  possession. 

The  second  count  alleged  that  the  defendant  "did  knowingly  have  in  his 
possession  a  paper,  print,  writing,  numbers,  device,  policy  slip  and  articles 
of  a  kind  sudi  as  is  commonly  used  in  carrying  on,  promoting  and  playing 
the  game  commonly  called  policy,  which  said  paper,  print,  writing,  num- 
bers, device,  policy  slip  and  articles  aforesaid  is  as  follows; "  and  then  fol- 
lowed a  description  of  the  document  and  writings  found  in  the  possession 
of  the  defendant. 

Edd,  that  the  indictment  was  sufficient.     Id, 

5. An  indictment  may  charge  the  offense  in  the  language  of  the  statute,] 

Under  the  Code  of  Criminal  Procedure  an  indictment  which  states  the 
offense  in  the  language  of  the  statute  defining  the  crime  is  generally  suffi* 
cient.     Id. 

6. Documents  unlawfully  seized  by  public  officers  may  be  put  in  evi» 

denee.]  HThe  fact  that  the  documents  upon  which  the  indictment  was  found 
were  unlawfully  seized  by  police  officers  acting  under  a  search  warrant,  does 
not  render  them  incompetent  as  evidence,  nor  does  their  admission  in  evi- 
dence require  the  defendant  to  become  a  witness  against  himself,  contrary  to 
the  provisions  of  section  6  of  article  1  of  the  Constitution  of  the  State  of 
New  York.    Id. 

7. TJie  fifth  amendmerU  of  the  Federal  Constitution  applies  to  United 

8t€Ueti  courts  only.]  Semble,  that  the  fifth  amendment  of  the  Federal  Con- 
Btitution  is  only  applicable  to  proceedings  in  the  United  States  courts.     Id. 

8. Character  of  one  accused  of  crime — he  may,  but  the  prosecution  may 

%ot,  put  it  in  issue.]    It  is  the  privilege  of  a  person  accused  of  a  crime  to  put 
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his  character  Id  issue  or  not.  If  he  elects  to  do  so,  and  offers  evidence  of  good 
character,  then  the  prosecution  may  give  evidence  to  rehut  or  counteract  it, 
but  it  is  not  competent  for  the  prosecution  to  give  evidence  of  the  bad  char- 
acter of  the  accused  unless  he  first  opens  that  line  of  inquiry  by  giving  evi- 
dence of  good  character.    Pboplb  «.  Slauson 166 

9. M$  crom-^xamiruaion  thtntld  be  considered  only  upon  the  question 

of  his  credibility.]  When  the  accused  becomes  a  witness  in  his  own  behalf, 
he  may  be  cross-examined  as  to  specific  facts  which  tend  to  discredit  him 
or  to  impeach  his  moral  character  as  bearing  upon  his  credibility. 

The  evidence  thus  adduced  is  competent  only  in  determining  the  credi- 
bility of  the  testimonv  of  the  accused,  and  the  jury  cannot  consider  it  in 
determining  the  question  of  his  guilt  or  innocence,  as  it  is  only  the  general 
character  of  the  accused  which  may  be  considered  upon  that  question.    Id. 

10. A  charge  thai   "  Character  is  always  in  issu^*.]    A  charge  in  a 

criminal  case  that  "  Character  is  always  in  issue  when  a  man  is  upon  trial 
for  a  criminal  offense,"  is  erroneous. 

What  subsequent  remarks  of  the  trial  judge  do  not  cure  the  error, 
considered.    Id. 

11. What  acts  constitute  larceny  at   common  law.]    A  person  who 

obtains  possession  of  personal  property  by  trick,  fraudulent  device  or  artifice, 
with  the  intention  of  appropriating  it  to  his  own  use  or  that  of  another,  is 
guilty  of  larceny  at  common  law.    People  v.  Walker 559 

12. T?ie  rule  that  a  writing  cannot  be  ta/ried  by  parol  is  not  appUeable  to 

criminal  cases.]  The  rule  that  parol  evidence  is  not  admissible  to  vary  or 
contradict  the  terms  of  a  written  instrument  has  no  application  in  a  crlnunal 
case.   Id, 

13. Grand  larceny  —  inducing  one  to  become  the  agent  of  a  eorpcralion 

and  to  deposit  money  with  it  as  security  for  his  good  conduct,  with  the  purpose 
of  apprepricUing  such  money.]  Upon  the  trial  of  an  indictment  for  ^rand 
larceny  the  prosecution  gave  testimony  tending  to  show  that  the  complainant 
met  the  defendant  through  a  newspaper  advertisement,  and  that  the  defend- 
ant informed  the  complainant  that  he  represented  an  Illinois  corporation 
which  desired  to  employ  a  general  agent  for  a  particular  locality  in  which  it 
had  not  been  represented;  that  if  the  complainant  would  accept  the  position 
he  would  receive  a  certain  salary  and  commission  and  would  be  required  to 
furnish  a  bond  for  $2,500  to  secure  the  faithful  performance  of  his  duties;  that 
the  complainant  offered  to  furnish  the  bond,  but  that  the  defendant  refused 
to  accept  it,  saving  that  the  corporation  had  adopted  the  system  of  having 
its  agents  purchase  stock  of  the  corporation  and  of  depositing  the  purchase 
monej[  in  a  trust  fund,  to  be  returned  when  the  agents  severed  their  connec- 
tion with  the  corporation;  that,  as  a  result  of  several  interviews  with  the 
defendant,  the  complainant  agreed  to  accept  the  position  and  made  a  deposit 
of  a  check  for  $100,  which,  at  the  defendant's  direction,  was  sent  direct  to 
the  corporation  at  Chicago;  that  it  was  subsequently  agreed  between  the 
defendant  and  the  complainant  that  the  complainant  should  purchase  $1,000 
instead  of  $2,500  worth  of  stock;  that  the  complainant  thereupon  gave  a 
check  for  $900,  payable  to  the  order  of  the  corporation,  and  that  the  contract 
of  employment  was  then  signed  and  the  certificates  of  stock  delivered;  that 
the  defendant  immediately  had  the  check  certified  and  forwarded  the  same  to 
the  corporation,  which  collected  the  same. 

Shortly  after  the  deliverv  of  the  check,  the  defendant  disappeared  and  did 
not  return  to  the  State  of  Kew  York  until  he  was,  by  artifice,  induced  to 
do  so,  when  he  was  placed  under  arrest. 

Soon  after  the  complainant  opened  his  ofiice  and  held  himself  out  as  being 
the  exclusive  agent  of  the  corporation  in  the  locality  in  question,  he  ascer- 
tained that  there  were  several  others  who  held  similar  appointments  in  that 
locality.  He  then  endeavored  to  secure  from  the  corporation  the  money  he 
had  paid,  but  his  efforts  were  futile  and  the  corporation  subsequently  went 
into  the  hands  of  a  receiver. 

Evidence  was  also  given  to  the  effect  that  when  the  defendant  was  arrested, 
he  admitted  that  the  complainant  had  been  robbed  and  stated  that  he  would 
return  the  money  to  him. 
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Held,  that  the  evidence  was  sufficient  to  authorize  a  finding  that  the  defend- 
ant had  fraudulently  obtained  the  money  represented  by  the  $900  check  with 
the  intention  of  appropriating  the  money  to  his  own  use  or  that  of  the  corpo- 
ration which  he  represented,  and  that  he  was,  therefore,  guilty  of  larceny  as 
defined  by  section  528  of  the  Penal  Code.    Id, 

CB088INa  —  Of  railroads. 
See  Railroad. 

Oni<  DE  SAO : 

See  Highway. 

DAMAGES — Landlord  and  tenant  —  rtfuedt  of  the  tenant  to  aUow  an  ofrbi- 
traior,  appointed  by  him  to  value  a  building  to  be  paid  for  by  tJie  landlord  on  the 
termination  of  the  lease,  to  act  —  his  liability  while  he  continues  in  possession  of 
the  premises  after  tlie  end  of  the  term — different  measure  of  such  liability  before 
and  after  such  rrfusal — effect  of  tlie  lessofs  refusal  to  arbitrate. 

See  CoNGEii  V,  Ensleb. 564 

Negliqenee — the  cost  of  an  annuity ,  equal  to  the  annual  earnings  of  a 

decadent,  for  his  life  as  determined  by  the  life  tables,  is  not  a  proper  measure  of 
da/mages  in  an  action  to  recover  for  his  death. 

See  Mix  v.  Hamburg- Amebican  Steamship  Co 475 

Bank — rrfusal  of  to  pay  the  cheek  of  one  having  a  deposit  sufficient  to 

meet  it — when  only  nominal  damages  can  be  recovered  —  what  is  legal  malice. 

See  Clabk  Company  v.  Mount  Mobbis  Bank 862 

Measure  of  damages  for  a  bretieh  of  a  contract  to  deliver  coal  on  ears  at 

the  mines. 

See  O'Gaba  u.  Ellsworth 216 

BEBTOB  AND  CBXDVSCiBB^  Agreement  by  a  railroad  **to  pay  aU  out- 
standing debts  and  claims  against  said  receivership"  —  it  does  not  embrace  a 
claim  not  presented  to,  or  aUoioed  by,  the  receiver — collateral  attack  on  an  order 
of  another  court — the  remedy  is  by  intervening  in  the  action  therein, 

SeeYKRQvaonv.  Toledo,  A.  A.  &N.  M.  R.  R.  Co 862 

Purchase  by  an  agent  for  himself  of  merchandise  he  is  directed  to  buy  for 

his  principal — a  bank  having  knowledge  of  the  facts,  which  advances  money  to 
him  on  a  bill  of  lading  of  the  merchandise  and  obUiins  and  sells  it,  is  liable  to  the 
principal. 

See  Miller  v.  Fabmebs  &  M.  State  Bank 175 

Attachment  of  a  debt  owing  by  a  limited  partnership  to  a  corporation, 

both  organized  uruier  the  Uvws  of  another  State  and  doing  business  tlierein — 
defeated  by  the  prior  appointment  of  a  receiver  of  the  firm  in  such  other  State. 

See  National  Broadway  Bank  v.  Sampson 320 

Corporation  — liability  of  a  director  of  a  foreign  corporation,  in  an 

action  brought  in  the  State  of  New  York,  under  section  dOof  tM  Stock  Corpora- 
tion Law,  because  of  dividends  paid  out  of  the  capital  of  the  corporation. 

See  Hutchinson  v.  Stadler 424 

An  assignee  for  creditors,  who  takes  possession  of  premises  demised  to  his 

assignor  becomes  liable  for  the  rent  while  he  occupies  them  —  although  the  assign- 
ment is  void,  hs  is  estopped  to  assert  it. 

See  Mead  v.  Madden 10 

Property  purchased  by  a  wtfe  and  without  her  knowledge  conveyed  to  her 

husband  —  the  fact  that  thehu^nd  thereby  secured  credit  held  not  to  estop  tlie 
wife  from  asserting  Tier  ownership, 

/Sb»Wool8by  v.  Henn ^ 831 

Questions  aiising  under  attachments. 

See  Attachment, 

DEED  —  The  words  ''beginning  at  the  intersection  of  the  easterly  line  of  Main 
Road  or  Turnpike,  now  known  as  Flatbush  Avenue,**  construed  —  the  actual 
ownership  should  not  control  the  construction  —  buildings  held  not  to  show  inten- 
tion as  to  street  line — u>OTds  ''sutject  to  encroachments  as  shown  on  survey** 
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e(mstrued.]  1.  The  owner  of  a  tract  of  land  who  had  acquired  title  thereto 
under  a  deed  which  described  the  premises  as  **  beginning  at  a  point  in  the 
easterly  side  of  the  Flatbush  Turnpike  Rcwd "  entered  into  a  contract  for 
the  sale  of  the  premises  which  described  them  as  "  beginning  at  the  intersec- 
tion of  the  easterly  line  of  Main  Road  or  Turnpike,  now  known  as  Flatbush 
Avenue/'  and  provided  that  the  premises  should  be  conveyed  *'  subject 
to  encroachments  as  shown  on  survey." 

Upon  the  trial  of  an  action  brought  by  the  vendee  to  compel  the  specific 
performance  of  the  contract,  it  appealed  that  the  main  road  or  turnpike 
was  merged  in  Flatbush  avenue  and  that  the  easterly  side  of  Flatbush 
avenue  was  eight  feet  east  of  the  easterly  line  of  the  old  main  road  or 
turnpike.    The  court  found  that  the  vendor  had  no  title  to  such  eight  feet. 

At  the  time  the  contract  was  erecuted  there  were  a  number  of  ouildings 
on  the  premises  which  were  on  the  easterly  line  of  Flatbush  avenue  as 
laid  out.  The  distance  between  the  buildings  and  the  curb  was  twentv-one 
feet.  The  encroachment  shown  on  the  survey  was  the  overlap  of  a  frame 
building  situated  on  land  belonging  to  the  vendor  adjoining  that  contracted 
to  be  conveyed.  The  encroachment  was.  for  a  distance  of  fifteen  feet, 
about  four  feet  and  was  patent  and  visible,  and  the  vendee  knew  of  its 
existence.  It  was  the  ultimate  purpose  of  the  vendor  to  remove  the  frame 
building. 

The  court  granted  a  decree  of  specific  performance,  which  required  the 
vendor  to  execute  a  conveyance  describing  the  premises  as  "  Beginning  at 
the  intersection  of  the  easterly  side  of  Flatbush  Avenue  as  now  laid  out," 
and  in  effect  determined  that  the  deed  should  not  provide  that  the  convey- 
ance was  subject  to  the  encroachment  shown  upon  the  survey,  but  it  did 
give  to  the  vendor  the  right  to  remove  the  encroaching  buildmg  within  a 
reasonable  time. 

Bield,  that  the  evidence  did  not  justify  the  court  in  directing  the  execu- 
tion of  a  deed  in  the  form  prescribed  by  the  decree. 

Semble,  that  the  phrase  "  now  known  as  Flatbush  Avenue"  was  inserted 
in  the  contract  as  a  further  and  more  familiar  description  of  the  road  or 
turnpike,  and  that  the  starting  point  contemplated  by  the  contract  was  the 
eastcrlv  line  of  the  old  main  road. 

Scmile,  that  the  fact  that  the  vendor  did  not  own  to  such  easterly  line 
was  not  sufficient  to  require  another  construction. 

Semble,  that  the  situation  of  the  buildings  on  the  premises  contracted 
to  be  conveyed  was  not  sufficient  to  establish  that  a  different  boundary 
line  was  intended. 

SembU,  that  by  the  reference  in  the  contract  to  the  encroachment  shown 
bv  the  survey  the  parties  did  not  contemplate  an  exception  or  reservation 
of  the  fee  of  the  land  covered  by  the  encroachment,  but  that  they  did 
intend  that  the  encroachment  should  be  permitted  to  continue  until  such 
time  as  the  vendor  chose  to  remove  the  encroaching  structure. 

Johnston  v.  Long  Island  Investment  Co 60 

2. Determination  of  a  claim  to  real  property  — form  of  the  judgment 

—  a  limitation  in  the  judgment  that  the  land  woe  eub^eet  to  the  regulatione  of  the 
United  States,  which  toae  not  a  party  to  the  action,  etricken  out — deed  by  the 
city  of  New  York  of  land  under  the  waters  of  the  Harlem  river,  construed  to 
except  Exterior  street  and  not  to  reserve  any  easement  of  access  over  the  land  eon- 
wyed.]  A  conveyance  by  the  city  of  New  York  of  land,  mostly  under  the 
waters  of  the  Harlem  river,  between  East  Ninetieth  street  and  East  Ninety- 
first  street,  and  extending  from  the  original  high-water  mark  to  the  bulk- 
head line  established  by  chapter  768  of  the  Laws  of  1857,  contained  the  fol- 
lowing clause:  '*  Saving  ana  reserving  out  of  the  hereby  granted  premises 
80  much  thereof  as  may  form  part  of  any  street  or  streets,  avenue  or  avenues, 
road  or  roads,  bridge  or  bridges,  that  may  now  or  hereafter  be  assigned, 
designated  or  laid  out  through  said  premises  according  to  law  for  the  uses 
and  purposes  of  public  streets,  avenues  and  highways  as  hereinafter  men- 
tioned or  which  are  now  in  use  as  such.'* 

Annexed  to  and  made  a  part  of  the  deed  was  a  map,  upon  which  a  strip 
seventy  feet  in  width,  extending  across  the  entire  front  of  the  premises  con- 
veyed, was  designated  as  Exterior  street. 
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In  an  action  brought  bjthe  grantee's  successors  in  interest  against  the 
dty  of  New  York,  under  section  1638  of  the  Code  of  CivU  Procedure,  to 
determine  what  rights,  if  any,  the  city  had  in  the  premises  convey^,  it  was 

Held,  that  the  clause  contained  in  the  deed  operated  to  reserve  from  the 
terms  of  the  grant  the  title  to  the  land  lyin^  within  the  boundaries  of 
Exterior  street  as  laid  out  on  the  map.  and  that  it  was,  therefore,  immaterial 
whether  or  not  such  street  had  been  legally  laid  out; 

That,  under  the  terms  of  the  conveyance  there  was  no  implied  reservation 
of  an  easement  in  favor  of  the  grantor  over  the  premises  described  in  the 
deed  for  a  reasonable  distance  north  of  the  line  of  East  Ninetieth  street  and 
south  of  the  line  of  East  Ninety-first  street  respectively,  so  far  as  was 
necessary  to  afford  access  by  water  to  the  end  of  the  bulkheads  constructed 
by  the  city  in  front  of  the  streets  mentioned; 

That,  the  United  States  government  not  being  a  party  to  the  action,  the 
judgment  entered  therein  snould  not  provide  that  the  plaintiffs'  right  to 
improve  all  the  land  described  in  the  deed,  with  the  exception  of  the  seventy- 
foot  strip  excepted  therefrom,  was  subject  to  the  reasonable  and  proper 
regulations  of  Congress; 

That  the  judgment  entered  in  the  action  should,  in  conformity  with  sec- 
tion 1645  of  the  Code  of  Civil  Procedure,  provide  that  the  city  be  forever 
barred  from  all  claim  to  any  estate  in  the  property  mentioned  in  the  deed, 
other  than  that  lying  within  the  bounds  of  Exterior  street,  or  to  any  interest 
or  easement  therein  or  lien  or  incumbrance  thereon. 

'     Whitman  v.  City  of  New  York 468 

Pier  property  in  the  North  river  conveyed  by  New  York  city  —  effect 

of  a  reservation  of  certain  streets  in  the  deed  thereof — effect  of  a  conveyance 
in  fee  upon  covenants  contained  in  prior  deeds — adverse  possession  does  not 
run  against  the  covenants  —  the  title  is  held  by  the  city  upon  a  public  trust 
and  cannot  be  conveyed  in  contravention  thereof. 

Enigkerbogkbr  Ice  Co.  «.  42d  St.  R.  R  Co 680 

See  Municipal  Corporation. 

DEFAULT  —  Failure  to  demand  a  copy  complaint  mthin  tioenty  daye — 
See  Practice. 

DEFENSE: 

See  Pleading. 

DEFINITION  —  "  PuMie peace"  —  when  it  is  disturbed. 
See  Crime. 

**  All  other  permanent  fxtures"  in  an  insurance  poUey  held  not  to 

include  counters  and  shelving  in  a  store. 

See  Banter  «.  Albany  Insurance  Co 122 

"  Holder  of  any  mortgage"  —  it  includes  a  purcliaser  at  a  mortg<igefore- 

closure  sale. 

See  People  ex  rel.  B.  U.  El.  R.  R.  Co.  v.  Morgan 292 

DEMAND  —  A  demand  is  not  necessary  where  the  place  specified  for  the 
payment  of  coupons  secured  by  a  mortgage  no  longer  exists. 

Long  Island  L.  &  T.  Co.  «.  L.  I.  C.  &  N.  R.  R.  Co 86 

See  Mortgage. 

DEPABTHENT  PBINTINa  —  Contract  for. 
See  Contract. 

DEPOSITION  —  Examination  of  a  dtfendant  to  enable  a  plaintiff  to  stcUe  in 
his  complaint  the  sum  due,  when  allowed  ]  1.  A  plaintiff's  ignorance  of  the 
exact  amount  which  he  claims  to  be  entitled  to  recover  is  not,  where  he  is 
able  to  state  such  amount  with  approximate  accuracy,  a  sufficient  ground 
for  the  examination  of  the  defendants  in  order  to  enable  him  to  frame  his 
complaint: 

Semble,  however,  that  where  the  amount  which  the  plaintiff  is  entitled  to 
recover  is  to  be  determined  from  a  complicated  series  of  accounts,  and  the 
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plaintiff  is  unable  to  state  such  amount  even  approximatelv,  an  exami- 
nation of  the  defendants  may  be  aUowed  in  order  to  permit  tne  plaintiff  to 
ascertain  such  amount.    Bobck  v.  Smith 575 

2. An  applieatian  far  that  purpose  cannot  be  united  with  one  for  an 

inspection  of  books  or  to  perpetuate  testimony.]  An  application  for  an  exami- 
nation of  individual  defendants,  in  order  to  enable  the  plaintiff  to  frame  his 
complaint,  cannot  be  united  with  an  application  for  an  inspection  of  the 
books  and  papers  of  such  defendants,  or  with  one  for  the  examination  of 
witnesses  not  parties  to  the  action,  for  the  purpose  of  perpetuating  their 
testimony.    Id, 

BIRECTOB  —€f  a  corporation — liability  of 
See  Corporation. 

BISBTJBSEMENTS : 

See  Costs. 

BISCHABOE— J»  bankruptcy. 
See  Bankruftgt. 

BISGOVEBY— Examination  of  a  defendant  to  enable  a  plaintiff  to  state  in 
his  complaint  the  sum  due,  when  allowed  —  an  application  for  that  purpose 
cannot  be  united  with  one  for  an  inspection  of  books  or  to  perpetuate  testi- 
mony.   Bobck  17.  Smith 575 

See  Deposition. 

Examination  of  a  party  before  trial* 

See  Deposition. 

BISINTEBMENT  —  Cf  dead  bodies. 
See  Cemetery. 

BIVEESION  —  Cf  a  watercourse. 
See  Watercourse. 

BOOK: 

See  Wharf. 

BOOUMENTABY  EVIBENGE : 

See  Evidence. 

BOMESTIO  BELATION  —  Action  to  recowr  on  quantum  meruit /c^mtomm 
rendered  by  a  relative  of  the  defendants  intestate  while  a  member  of  the  intestate^s 
household  —  a  promise  to  pay  for  them  must  be  clearly  established  —  charge  as 
to  the  measure  of  compensation,  based  on  the  intestates  wealth. 

See  Platt  v.  Hollands 281 

SJEOTHENT  -—  Partition  —  action  in  ejectment  against  the  purchaser 
thereat  —  the  judgment  rolls  in  actions  unsuccessfully  brought  to  set  aside 
the  judgment  in  partition  are  not  competent  —  notice  to  the  purchaser  that 
the  title  was  defective  —  parties  receiving  portions  of  the  purchase  price 

estopped.    Mullkr  «.  Naumann 387 

See  Partition. 

ELEOnON  —  An  order  to  show  eauu  requiring  the  production  of  a  ballot 
before  the  court,  and  its  examination  by  the  court,  without  objection  made —  it 
presents  only  a  question  of  law  — Jailure  to  produce  the  ballot  on  appeal  from  an 
order  directing  that  the  ballot  be  counted."]  1.  An  order  to  show  cause  why  a 
peremptory  writ  of  mandamus  should  not  be  ffranted,  requiring  a  board  of 
town  canvassers  to  count  a  ballot  which  they  had  rejected  as  void,  contained 
a  clause  directing  the  ballot  box  to  be  produced  before  the  court  at  which 
the  order  to  show  cause  was  returnable.  Upon  the  return  day  the  justice 
opened  the  ballot  box  and  examined  the  ballots,  and  thereupon  made  an 
order  directing  the  board  of  canvassers  to  reconvene  and  count  the  ballot  in 
question. 

No  motion   was  made  to  strike  out  the  clause  contained  in  the  order 
to  show  cause  directing  the  ballot  box  to  be  produced  before  the  Special  Tenn» 
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nor  was  any  objection  made  upon  the  argument  of  the  motion  to  the  action 
of  the  judge  in  inspecting  the  ballot. 
Upon  an  appeal  from  the  order  directing  the  ballot  to  be  counted,  it  was 
BM,  that,  as  the  ballot  in  question  was  before  the  court  at  Special  Term, 
all  questions  of  fact  ux>on  the  affidavits  as  to  what  was  the  form  of  the 
ballot  were  immaterial  and  did  not  raise  an  issue  requiring  the  gianting  of 
an  alternative  writ,  the  only  question  beine  one  of  law  as  to  wlmt  were  the 
rights  of  the  parties  in  regard  to  the  ballot  oef ore  the  court; 

That,  as  the  ballot  in  (question  or  a  copy  thereof  had  not  been  produced 
before  the  Appellate  Division,  that  court  was  powerless  to  determine  whether 
or  not  the  Juage  at  Special  Term  properly  decided  that  the  ballot  was  valid, 
and  that  the  appeal  should,  for  this  reason,  be  dismissed. 

People  ex  rbl.  Courtney  v.  Unoeb.    (No.  1) 249 

2. Where,  after  a  board  of  eanvaseere  has  been  directed  to  count  a  ballot, 

an  opposing  candidate  obtains  an  alterneUite  writ  directing  that  it  reject  the 
ballot,  the  board  is  not  entitled  to  appeal  from  an  order  setting  aside  such 
alternative  writ.]  In  a  proceeding  instituted  on  the  relation  of  one  William 
K.  Courtney,  a  peremptory  writ  of  mandamus  was  issued  directing  the  board 
of  canvassers  of  the  town  to  reconvene  and  count  as  valid  a  ballot  which 
they  had  previously  rejected  as  void.  After  the  board  of  canvassers  had 
obeved  the  command  of  the  writ,  one  Foote,  who  was  a  candidate  for  office 
at  the  election  in  question  and  who  had  not  been  made  a  party  to  the  prior 
proceeding,  instituted  a  proceeding  entitled  in  the  same  manner  as  the 
previous  proceeding  to  procure  a  writ  of  mandamus  requiring  the  board 
of  canvassers  to  again  reconvene  and  reject  the  ballet  in  question.  An 
alternative  writ  of  mandamus  was  thereupon  issued,  pursuant  to  which  the 
board  of  canvassers  again  reconvened  and  rejected  the  ballot. 

Courtney,  the  relator  in  the  previous  proceeding,  then  obtained  an  order 
setting  aside  the  alternative  writ  issued  in  the  second  proceeding  and  all 
proceedings  thereunder.  The  board  of  canvassers  appesded  from  the  last- 
mentionedorder,  but  Foote  did  not. 

Held,  that  the  board  of  canvassers  were  bound  bv  the  determination  in 
the  proceeding  first  instituted  and  were  not  aggrieved  by  the  order  appealed 
from. 

Qtugre,  whether  Foote  had  a  right  to  the  alternative  writ  of  mandamus. 

People  ex  rel.  Courtney  «.  Unoer.    (No.  2) 251 

SLECn^BICAL  SUBWAY — In  New  York  city  —  inspection  of 
See  Municipal  Corporation. 

JSJLLMJSJifT  DOMAIN  —  CondemncUion  of  land —  review  of  a  report  of  com- 
inis.fioners  by  the  Appellate  Divitiion.]  1.  An  order  made  at  Special  Term,  set- 
ting aside  the  report  of  commissioners  of  appraisal  appointed  in  a  condemna- 
tion proceeding,  and  ordering  a  rehearing  before  the  same  commissioners 
unless  the  defendants  would  stipulate  to  reduce  the  award,  is  appealable  to 
the  Appellate  Division  notwithstanding  the  peculiar  provisions  of  sections 
8371  and  8875  of  the  Code  of  Civil  Procedure. 

If  the  Special  Term  deems  the  award  excessive,  it  should  set  the  report 
aside,  but  it  has  no  power  to  modify  the  award  for  such  a  cause. 

Matter  op  Town  of  Guilford 207 

2.  The  Special  Term  cannot  receive  affidavits  as  to  value.]  The  Spe- 
cial Term  has  no  power  to  receive  affidavits  tending  to  show  that  the  award 
was  excessive.    Id. 

8.  When  affidavits  may  be  read,]    SenMe,  that  it  is  only  where  some 

of  the  commissioners  are  alleged  to  have  been  guilty  of  misconduct  or  not  to 
be  disinterested,  that  affidavits  may  be  read  upon  a  motion  to  confirm  the 
report.  Id. 

4.  WTien  the  eommi6sionert^  findings  will  be  disturbed.]   The  findings  of 

the  commissioners  will  not  be  disturbed  unless  it  is  apparent  that  injustice 
has  been  done  or  that  they  have  overlooked  some  material  feature  of  the 
case  or  proceeded  upon  an  erroneous  principle  or  been  influenced  by  hearsay 
or  passion.    Id. 
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5.  The  commissumers  are  not  eontroUed  by  technical  rulei.]    In  reaching 

their  conclusion  as  to  the  value  of  a  given  piece  of  property,  the  commis- 
sioners are  guided  by  their  own  Judgment  and  experience,  rather  than  \)j 
the  opinions  of  witnesses,  and  are  untrammeled  by  technical  rules  of  evi- 
dence and  unrestricted  as  to  their  sources  of  information.   Id. 

Section  68  of  the  Railroad  Law  is  not  inconsistent  with  the  provisions 

of  the  Railroad  Law  for  the  determination  of  compensation  and  the  manner 
of  intersection  and  the  construction  of  a  temporary  crossing  —  the  Condemna- 
tion Law  does  not  govern  the  proceeding  to  appoint  commissioners  of 

appraisal.    Onbonta,  C.  &R.  8.  K.  Co.  v,  C.  AC.  V.  R.  R.  Co 884 

See  Railroad. 

'BQJJTTY  ->~  Exception  to  evidence  going  to  the  merits  in  an  equity  ease.'\  An 
exception  to  a  ruling  upon  a  question  of  evidence,  which  goes  to  the  merits 
of  the  case,  cannot  be  disregarded,  even  though  the  action  be  one  in  equity. 

VOLLKOMMER  V,  CODY 57 

The  court  can  direct  a  party  to  be  brought  in  only  in  an  equity  case. 

GoLDSTBiN  0.  Shapiro 88 

See  Party. 

Conversion  of  real  into  personal  property. 

SeeWihJ.. 


COUNTY — Statute  of  Limitations — it  applies  to  a  proceeding  bf  m 

count!/  to  compel  the  comptroller  to  pay  to  the  county  the  extra  taxes  which  it  has 
been  compelled  to  pay  because  of  land  held  therein  by  certain  railroads  having  been 
exempted  from  taxation. 

See  Peoplb  ex  rel.  Essex  County  v.  Miller 145 

ESTOPPEL — Property  purchased  by  a  wife  and  without  her  knowledge  con- 
veyed to  her  husband —  the  fact  that  the  huAand  thereby  secured  credit  held  no$ 
to  estop  the  wife  from  asserting  her  ownership.']  Where  property  purchased 
with  moneys  belonging  to  a  woman  has  been,  without  her  knowledge,  con- 
veyed to  her  husband,  the  fact  that,  before  the  wife  discovered  the  situa- 
tion of  the  title,  the  husband  secured  credit  upon  the  strength  of  rep- 
resentations to  the  effect  that  he  owned  the  property  in  question,  will  not 
estop  the  wife,  as  against  her  husband's  creditors,  from  asserting  her  owner- 
-ship  of  the  property,  unless  it  appears  that  she  knew  that  her  husband  was 
holding  himself  out  as  the  owner  of  the  property.    Woolsby  v.  Henn SSI 

Parties  receiving  portions  of  the  purchase  price  of  property  sold  under 

a  Judgment  in  partition,  are  estopped  to  set  up  the  invalidity  of  such  sale. 

Muller  v.  Naumakn S87 

See  Partition. 

When  a  corporation  is  estopped  from  denying  its  power  to  guarantee 

the  payment  of  dividends  on  the  stock  of  another  corporation. 

Mason  v.  Standard  Distilling,  etc.,  Co 598 

See  Corporation. 

EVIDENCE — Testimony  as  to  transactions  with  a  decedent — how  far  the 
giving  of  testimony  by  the  executrix  qualifies  a  claimant  to  testify  in  respect 
thereto — Jier  statement  on  cross-examination  not  considered.]  1.  In  an  action 
brought  by  Elizabeth  Motz.  as  executrix  of  her  liusband,  Jacob  Motz,  against 
her  son,  George  Motz,  and  his  wife,  Mary  Motz,  to  recover  moneys  which  the 
defendants  were  alleged  to  have  received  from  the  testator,  the  plaintiff 
testified  that  the  defendant  Mary  Motz  delivered  to  the  testator,  in  her 
presence,  the  following  writing: 

"  College  Point,  L.  I.,  Sept.  37,  *99. 
•*  We  the  undersigned  certify  that  we  received  from  Mr.  Jacob  Motz  $300 
for  one  house  and  |1,500  for  the  other,  making  a  total  of  $1,800,  paymg 
4  per  cent  interest. 

"GEORGE  MOTZ. 
*•  MARY  MOTZ." 

The  plaintiff  also  testified  that  the  said  Mary  Motz  then  said  that  the 
writing,  which  was  found  among  the  testator's  papers  after  his  death,  was 
for  ••  the  $1,800  at  four  per  cent." 
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The  plaintiff  further  testified  that  she  heard  a  conversation  between  her 
husband  and  the  defendant  G^rge  Motz  about  a  mortgage,  and  testified 
thereto  as  follows:  "My  husband  said  that  Georee  Motz  should  make  a 
mortgage  for  the  $1,800  at  4  per  cent.  ♦  *  ♦  Ho  said  he  had  no  money, 
but  as  soon  as  he  had  money" — to  pay  for  drawing  the  mortgage  —  **ne 
would  make  it." 

On  cross-examination  she  testified  without  objection  that  she  knew  of 
moneys  that  her  husband  gave  to  the  defendant  George  Motz,  and  was  always 
present  when  such  moneys  were  given;  that  she  could  not  remember  the 
exact  occasions,  but  that  these  transactions  were  always  in  her  presence,  at 
her  home. 

HiBldy  that  it  would  have  been  competent  for  the  defendant  George  Motz, 
on  his  direct  examination,  to  testify  m  relation  to  the  conversation  between 
himself  and  the  deceased  wherein  the  matter  of  drawinc  the  $1,800  mortgage 
was  discussed,  but  that,  as  this  was  the  only  transaction  between  the  deceased 
and  the  defendant  Gteorge  Motz,  to  which  the  executrix  testified  on  her  direct 
examination,  it  was  incompetent  for  the  said  G^rge  Motz,  upon  his  direct 
examination,  to  answer  the  following  questions:  **  I)id  you  have  any  money 
transactions  with  your  father?"  "  Did  your  father,  in  the  presence  of  your 
mother,  hand  you  moneys  as  she  testified  to?"  and  also,  '*  Was  she  present 
on  any  occasion  when  your  father  handed  you  any  money?  " 

Tliat  the  testimony  given  by  the  executrix  in  respect  to  the  transaction 
referred  to  in  the  last  two  questions,  having  been  given  upon  cross-examina- 
tion, could  not  be  said  to  have  been  in  her  own  behalf,  within  the  meaning  of 
the  exception  contained  in  section  829  of  the  Code  of  Civil  Procedure. 

Motz  v,  Motz 4 

2. Witness — disqualifleatian  of,  to  testify  to  a  personal  transaction  with 

a  decedent —  the  party  alleging  it  must  prove  it  —  when  a  specific  kgctcy  does 
not  disquaUfy  the  legatee — a  witness  to  a  conversation  not  participating  therein 
either  ^  word  or  sign  is  not  disgualifisd.]  In  an  action  brought  by  the  execu- 
tor of  Sarah  Ellen  Theall  against  the  executor  of  Horace  Theall  to  recover 
the  amount  of  a  bank  deposit  standing  in  the  name  of  *'  Sarah  E.  Theall  in 
trust  for  Horace  Theall,"  the  daughter  of  Mrs.  Theall  was  called  b^  the 
plaintiff  to  testify  to  a  conversation  between  Mrs.  Theall  and  the  cashier  of 
the  bank  at  the  time  the  account  was  opened.  Such  testimony  was  excluded 
on  the  ground  that  it  was  within  the  prohibition  of  section  829  of  the  Code 
of  Civil  Procedure. 

The  witness  was  a  beneficiary  of  both  the  plaintiff's  testatrix  and  the 
defendant's  testator,  but  the  nature  of  her  interest  in  the  estate  of  the  plain- 
tiff's testatrix  did  not  appear. 

Hsld,  that  it  was  incumbent  upon  the  defendant  to  establish  the  disquali- 
fication of  the  witness; 

That,  as  it  did  not  appear  but  that  the  witness  was  entitled  only  to  a  specific 
legacy  under  the  will  of  the  plaintiff's  testatrix,  and  that  the  estate  was 
entirely  sufficient  to  satisfy  such  legacy,  it  could  not  be  said  that  she  was 
interested  in  a  recovery  by  the  plaintiff; 

That,  as  it  did  not  appear  that  the  witness  had  participated,  either  by  word 
or  by  sign,  in  the  conversation,  concerning  which  she  was  asked  to  testify, 
the  testimony  did  not  relate  to  any  personal  transaction  or  communication 
between  herself  and  the  deceased; 

That,  consequently,  it  was  error  for  the  court  to  exclude  the  testimony  in 
question.    Fabrab  v.  Fabmbks'  Loan  &  Tbust  Co 867 

8.   Proceeding  to  open  a  highway  —  when  a  deed,  conveying  land  for  a 

highway  at  tJie  end  of  the  highway  sought  to  he  opened,  connecting  it  with 
another  highway,  is  competent  evidence^  Where,  upon  the  hearing  before 
the  commissioners  appointed  in  a  proceeding  to  lav  out  a  highway  in  a  town, 
it  is  urged  that  the  proposed  highway  will  end  in  a  cul  de  sac  and  that 
such  a  highway  is  prohibited  by  law,  a  deed  dedicating  and  granting  to 
the  public  for  highway  purposes  a  strip  of  land  which  would  connect  the 
end  of  the  proposed  highway  with  an  existing  highway,  may  properly  be 
received  in  evidence,  even  though  it  appears  that  the  grantor  m  the  deed 
had  previously  conveyed  to  a  railroad  company  for  its  right  of  way  a  por- 
tion of  such  strip.     Matteb  of  Mitchell 2T7 
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4.  A  party  introducing  etddence  m  to  facts  not  pleaded  by  Ai$  adtersa/ry 

cannot  c^ect  to  their  being  considered.]  A  plaintiff  who,  upon  the  trial  of  an 
action,  introduces  evidence  establishing  that  he  is  not  entitled  to  maintain 
the  action,  will  not,  on  an  appeal  from  a  Judgment  entered  in  his  favor,  be 
permitted  to  urge  that  the  defendant  is  not  entitled  to  avail  himself  of  such 
defense  because  he  neglected  to  plead  it  in  his  answer. 

National  Broadwat  Bank  v,  Sampson 320 

5. Facts  appearing  in  the  record  on  appeal  in  another  case  —  when  ihfy 

cannot  be  used  in  deciding  a  motion.]  In  deciding  a  motion  made  at  Special 
Term,  the  judge  who  presides  thereat  has  no  right  to  consider  facts  appear* 
ing  in  the  record  presented  to  the  Court  of  Appeals  in  an  entirely  different 
litigation,  where  such  record  is  not  presented  nor  the  lacts  set  forth  therein 
established  on  the  hearing  of  the  motion. 

Zbltnbr  v.  Zbltner  Brbwinq  Go 887 

6. Testimony  as  to  declarations  of  a  decedent  by  a  biased  witneu  may  be 

disregarded.]  Where  upon  the  trial  of  an  action  the  wife  of  the  defendant, 
who  is  evidently  ffreatly  biased  in  his  favor,  testifies  to  declarations  made 
by  persons  since  aeceased,  the  weight  to  be  given  to  her  testimony  is  for  the 
jury  to  determine,  and  they  may,  ii  they  choose,  reject  it. 

Van  Gaasbbek  v.  Staples 271 

7. The  recording  of  an  assignment  of  a  mortgage  is  evidence  of  its 

delivery.]  The  recording  of  an  assignment  of  a  mortgage  is  sufficient  to 
sustain  a  finding  that  the  mortgage  was  delivered  to  the  assignee.    Id. 

8. A  surrogates  decision  that  the  decedent  was  a  resident  of  his  county 

—  it  cannot  be  attacked  collaterally.]  Where  a  surrogate,  upon  an  applica- 
tion to  him  for  letters  of  administration,  determines,  upon  a  sufficient  affi- 
davit, that  the  decedent  was  a  resident  of  the  county  at  the  time  of  his  death, 
the  surrogate's  jurisdiction  to  issue  the  letters  cannot,  in  the  absence  of  col- 
lusi^n  or  fraud,  be  attacked  in  an  action  brought  by  the  administratrix,  on 
the  ground  that  the  decedent  was  not  a  resident  of  the  county.    Id, 

9.  Village  ordinance  —  tJie  record  thereof  how  put  in  evidence.]    Qrugre^ 

whether  the  record  of  a  village  ordinance  may  be  read  in  evidence  from  an 
ordinance  book  into  which  it  has  been  copied,  unless  such  record  is  properly 
certified  and  is  accompanied  by  the  requisite  proof  of  publication  and  post- 
ing.    SHAwr.  N.  Y.  Ckntral&H.  R.  R.  R.  Ck) 187 

10.  A  single  objection,  ruling  and  exception  covers  all  like  evidence.]    A 

single  objection,  ruling  and  exception  upon  a  question  of  evidence  is  suf- 
ficient, although  not  repeated,  to  cover  all  of  the  same  class  of  evidence 
introduced  upon  the  trial.     Yollkommbr  v.  Ck)DY 57 

11.  Exception  to  evidence  going  to  the  merits  in  an  equity  ease.] 

An  exception  to  a  ruling  upon  a  question  of  evidence,  which  goes  to  the 
merits  of  the  case,  cannot  be  disregarded,  even  though  the  action  be  one  in 
equity.    Id. 

12.  A  party  cannot  impeach  his  own  witness.]^     Upon  the  trial  of  a 

judgment  creditor's  action,  the  plaintiff  called  certam  of  the  defendants  as 
witnesses  and  offered  in  evidence  their  depositions  taken  in  supplementary 
proceedings.  The  court  admitted  the  depositions  as  evidence  of  admissions 
by  the  parties  making  them,  but,  in  disposing  of  the  case,  treated  the  depo- 
sitions as  evidence  competent  to  impeach  the  testimony  given  by  the  parties 
making  them  after  their  depositions  had  been  placed  in  evidence. 

Held,  that  the  depositions  were  not  competent  for  the  purpose  for  which 
they  were  considered  by  the  court.    Id. 

13. Presumption  of  payment  —  it  arises  when  the  Statute  of  Limitations 

begins  to  run.]  A  presumption  of  payment  only  begins  to  arise  when  some 
statute  of  limitations  begins  to  run.     Robenstock  i7.  Dessab 601 

14.  -- —  Until  the  statute  runs  it  is  one  of  fact.]  The  presumption  of  pay- 
ment, in  all  cases  wksre  the  Statute  of  Limitations  has  not  run,  is  one  of 
fact  and  not  of  law.     Id. 

15.  — ^  Payment  must  be  pleaded.]  Under  all  conditions,  payment  is  an 
affirmative  defense  which  must  be  pleaded  and  proved.    Id. 
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16. Ehidenee  a%  to  the  payment  of  a  eertifleate  ofdepoait  which  maken  the 

aueition  one  offctet.]  What  evidence  given  in  an  action  brought  December 
S7,  18d8,  against  the  members  of  a  firm  which  failed  in  1882  or  1884,  to 
recover  upon  a  certificate  of  deposit  issued  by  the  firm  to  the  plaintiff's 
testator  November  24,  1874,  and  which  was  found  among  the  testator's 
papers  after  his  death  in  1892,  will  support  the  finding  of  a  jury  that  the 
certificate  had  not  been  paid,  and  render  it  improper  for  the  court  to  hold, 
as  matter  of  law,  that  the  lapse  of  time  since  the  issuing  of  the  certificate 
created  a  presumption  of  payment  which  the  plaintiff  had  not  succeeded  in 
rebutting,  considered.     Id. 

Contract  between  an  attorney  and  client  —  proof  required  in  support 

thereof  where  the  attorney  is  dead  —  testimony  of  the  client  as  to  his  having 
given  a  lien  to  any  one  upon  the  fund  in  dispute  —  testimony  of  another 
attorney  as  to  the  value  of  services  —  when  it  does  not  relate  to  professional 
services  on  his  part  —  checks  and  notes  given  by  the  client  to  the  attorney  — 
when  presumed  to  be  payments  on  account  of  services  —  the  face,  not  the 

proceeds  of  discount  of  notes,  so  credited.    Botd  v.  Daily 581 

See  Attorney  and  Client. 

Devise  —  trust  to  pay  rents  to  the  testatrix's  husband  and  daughter, 

and,  in  case  of  their  payment  of  a  mortgage  on  the  property,  to  allow  them 
to  occupy  it  —  right  of  the  trustee  to  testify,  in  an  action  to  recover  one-half 
of  the  amount  of  the  mortgage  paid  by  the  daughter,  as  to  statements  made 
by  the  husband,  then  deceased,  in  reference  to  the  payment  of  the  mortgage. 

Fabrar  V,  Fabmbrs'  Loan  &  Trust  Co 478 

^WlLL- 

Malicious  prosecution  —  arrest  on  a  charge  of  stealing  a  commission 

to  take  testimony — a  letter  of  instruction  to  the  commissioner  that  he 
should  not  let  the  commission  leuve  his  possession  is  competent  where  the 
testimony  is  conflicting  as  to  whether  the  plaintiff  grabbed,  or  was  allowed 

to  take,  the  commission.    Parr  v.  Loder 06 

See  Malicious  Prosecution. 

Character  of  one  accused  of  crime  —  he  may,  but  the  prosecution 

may  not,  put  it  in  issue  —  his  cross-examination  should  be  considered  only 
upon  the  question  of  his  credibility  —  a  charge  that  *'  Character  is  always  in 
issue  when  a  man  is  upon  trial  for  a  criminal  offense,"  is  erroneous. 

People  v,  Slauson 166 

See  Crime. 

The  absence  of  any  delivery  and  of  continued  change  of  possession 

of  personal  property  may  be  shown  under  a  denial  of  ownership  thereof  by 
a  creditor  of  the  vendor  of  the  property  —  evidence  requiring  that  this  ques- 
tion of  delivery  be  submitted  to  the  jury.     Schidlower  v,  McCaffbrty  . .  498 
See  Pleading. 

Partition  —  action  in  ejectment  against  the  purchaser  thereat — the 

judgment  rolls  in  actions  unsuccessfully  brought  to  set  aside  the  judgment 
In  partition  are  not  competent  —  notice  to  the  purchaser  that  the  title  was 

defective.    Muller  v.  i^aumann 387 

See  Partition. 

Cancellation  of  a  liquor  tax  certificate  —  what  constitutes  a  use  of 

property  as  a  hotel  March  28,  1896  —  what  evidence  establishes  a  subsequent 
abandonment  of  the  use  of  the  premises  for  hotel  purposes. 

Matter  op  Brewster  (Hillman  Cert.) 285 

See  Intoxicating  Liquor. 

Negligence  —  the  cost  of  an  annuity,  equal  to  the  annual  earnings  of 

a  decedent,  for  his  life  as  determined  by  the  life  tables,  is  not  a  proper 
measure  of  damages  in  an  action  to  recover  for  his  death. 

Mix  v.  Hamburg- American  Steamship  Co 475 

See  Negligence. 

— — -  Life  insurance  policy — a  waiver  of  a  condition  as  to  the  time  of  pay- 
ment of  a  premium  must  be  pleaded  —  judicial  notice  taken  of  the  days  of 

the  week.    Ryer  t.  Prudently  Insurance  Co 7 

See  Insurance. 
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Condemnation  of  land  —  the  Special  Tenn  cannot  receive  affidayits  as 

to  yalue  —  when  affidavits  may  be  read  —  the  commissioners  are  not  con- 
trolled by  technical  rules.    Matter  of  Town  of  GuilfobId 207 

See  Emihekt  Domain. 

Action  to  recover  on  quantum  meruit  for  services  rendered  by  a  rela- 
tive while  a  member  of  the  defendant's  household  —  a  promise  to  pay  for 

them  must  be  clearly  established.    Platt  «.  Hollands 281 

See  Contract. 

Competency,  as  evidence,  of  a  letter  written  by  one  signing  as  8ux>er- 

intendent  oi  the  railroad  and  having  its  name  printed  at  the  top. 

WiCKHAM  V.  Lehigh  Valley  R.  R.  Co 182 

See  Neglioencb. 

Negligence  —  an  answer  of  a  physician  that  headaches  *' might  be" 

the  result  of  m juries  is  not  competent. 

HuBA  V.  Schenectady  Railway  Co 199 

See  Negligence. 

The  rule  that  a  writing  cAnnot  be  varied  by  parol  is  not  applicable  to 

criminal  cases.    People  o.  Walker 556 

See  Crime. 

Negligence  —  proof  that  an  injury  was  the  proximate   cause  of 

death.    Koch  v.  Zimmermann 870 

See  Negligence. 

Documents  unlawfully  seized  by  public  officers  may  be  put  In  evi- 
dence on  a  criminal  trial.    People  v.  Adams 890 

SeeCiuMK, 

That  land  ie  ueed  for  charitable  and  benevolent  purpoaee. 

SmTax. 

In  t?ie  conetruction  of  a  deed. 

See  Deed. 

Cf  negligence  or  contributory  negligence. 

See  Negligence. 

EXAMTWATION  ^Cfa  party  btfore  trial. 
See  Deposition. 

EXCEPTION  —  7b  evidence. 
See  Evidence. 

On  a  trial. 

See  Trial. 

EXCESSIVE  VEBBICT : 

See  Trial. 

EXEOUTOB  AND  ADVJKIBTRATGR^  Death  of  an  executor  pending 
his  accounting  —  toTiere  an  ordtn-  is  made  on  the  applieatum  of  an  adminietrator 
de  bonis  non  tJial  the  executors  of  the  deceased  executor  account,  the  original 
proceeding  will  not  be  revived.]  1.  During  the  pendency  of  a  proceeding  for 
the  settlement  of  an  executor's  account  the  executor  died.  An  administrator 
de  bonis  non  of  the  testator's  estate  was  then  appointed/ and  on  his  applica- 
tion, upon  notice  to  all  the  parties  interested  in  the  estate,  the  surrogate  made 
an  order  directing  the  executors  of  the  deceased  executor  to  file  a  new- 
account.  The  question  whether  the  former  accounting  could  or  should  be 
revived  was  not  raised  on  the  heaiing  of  the  motion. 

Subsequently  the  executors  of  the  deceased  executor  obtained,  upon  notice 
to  the  interested  parties,  an  order  reviving  the  former  accounting. 

Held,  that  the  latter  order  should  be  reversed; 

That  as  the  question  whether  the  former  accounting  should  be  revived 
could  have  been  raised,  litigated  and  determined  upon  the  applicadon  to 
require  the  filing  of  a  new  account,  the  order  directing  the  filing  of  the 
new  account,  if  not  strictly  res  adjvdicata,  should  be  treated  as  so  far  ree 
a^judicata  that  the  court  would  not  entertain  the  subsequent  application 
to  revive  the  former  proceeding  for  an  accounting,  instituted  by  the  deceased 
executor.    Matter  of  Tredwbll CTO 
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2. Res  adiudicata — principle  of,  how  far  applied  in  the  caae  of  an 

order. "X  Bemble,  that,  while  the  doctrine  of  re9  at(judieata  does  not  apply 
as  stiictly  to  orders  as  to  iudgments,  orders  which  settle  the  rights  of 
the  parties  with  respect  to  the  subject-matter,  and  which  decisively  state 
the  course  of  procedure  to  be  followed,  are  usually  regarded  as  conclu- 
sive,  and  will  be  disturbed  only  upon  new  facts  or  matters  outside  of  the 
scope  of  the  issue  presented  and  litigated  or  which  might  have  been  pre- 
sented and  litigated,  and  where  it  appears  that  some  particular  party  has  been 
prejudiced.    Id. 

Testimony  as  to  transactions  with  a  decedent  —  how  far  the  giving  of 

testimony  by  the  executrix  qualifies  a  claimant  to  testify  in  respect  thereto  — 

her  statement  on  cross-examination  not  considered.    M!otz  v.  Motz 4 

See  Eyidekcb. 

A  creditor  of  a  decedent's  estate  who  has  not  presented  his  claim 

within  the  time  prescribed  cannot  recover  costs  or  disbursements. 

Nichols  v.  Moloughnet 1 

See  Costs. 

A  surrogate's  decision  that  the  decedent  was  a  resident  of  his  county 

— it  cannot  be  attacked  collaterally.    Van  Gaasbbbk  v.  Stapuss 971 

See  Evidence. 

BZElCPnOK  —  From  taxation. 
See  Tax. 

EZTBA  ALLOWANCE : 

See  Costs. 

EXTRA  WOBX,—2fot  covered  by  contract. 
See  Contract. 

VACTOBT  —  Vires  escapee  on. 

See  Municipal  Corporation. 

FALSE  IMPRISONMENT : 

See  Malicious  Prosecution. 


\  —  Principal  and  agent — when  an  agent  earns  his  commission  although 
the  contract  is  not  in  writing  and  not,  therefore,  enforcible  against  the  purchaser. 

See  Veeder  d.  Seaton 196 

7EN0ES — Advertisement  on —  the  Legislature  cannot  authorise  a  municipal 
ordinance  prohibiting  advertisements  on  fences. 

See  People  v.  Qreen 400 

HBE  department  —  in  cities. 
See  Municipal  Corporation. 

nRE  ESCAPE  —  On  factories. 

See  Municipal  Corporation. 

FIRM: 

See  Partnership. 

FISHERIES,  GAME  AND  FOREST  ULW— Private  park—  what  must 
be  done  to  create  one — power  of  tlie  Legislature  over  fishing  in  non- navigable 
streams  —  its  right  to  make  hunting  and  fishing  in  private  pa/rks  a  misdemeanor 
and  impose  exemplary  damages — effect  of  the  stocking  of  such  streams  by  the 
State  as  regards  the  right  of  the  public  to  fish  therein  —  consent  of  the  owners 
necessary. '^  1.  The  State  of  New  York,  through  the  Legislature  thereof,  may 
exercise  the  same  power  which,  previous  to  the  Revolution,  could  have  been 
exercised  by  the  King  of  Great  Britain  alone  or  by  him  in  conjunction  with 
Parliament,  subject  only  to  the  restrictions  which  have  been  imposed  by  the 
New  York  State  Constitution  and  the  United  States  Constitution. 

The  proprietors  of  the  soil  through  which  non-navigable  streams  flow 
have,  independent  of  statute,  the  exclusive  right  of  fishing  therein. 

Section  212  of  the  Fisheries,  Game  and  Forest  Law  (Laws  of  1892,  chap.  488, 
asamd.  by  Laws  of  1808,  chap.  819)  provides:  "A  person  owning  or  having  the 
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exclusive  right  to  shoot,  bunt  or  fish  od  lands,  or  lands  and  water,  desiring 
to  devote  such  lands  or  lands  and  water  to  the  propagation  or  protection  of 
fish,  birds  or  game  shall  publish  in  a  newspaper,  printal  in  the  county  within 
which  such  land  or  lands  and  water  are  situate,  a  notice,  once  a  week,  for  a 
term  not  less  than  four  weeks  in  the  county  where  the  lands  so  described  are 
situated,  substantially  describing  the  same  and  containing  a  clause  declaring 
that  such  land  or  lands  and  water  will  be  used  as  a  private  park  for  the  pur- 
pose of  propagating  and  protecting  fish,  birds  and  game.  Provided,  however, 
that  all  waters  heretofore  stocked  bv  the  State  or  which  may  hereafter  be 
stocked  by  the  State  from  any  of  the  hatcheries,  hatching  stations,  or  by 
fish  furnished  at  the  expense  of  the  State,  shall  be  and  remain  open  to  the 
public  to  fish  therein  the  same  as  though  the  private  park  law  had  never 
existed.  But  nothing  herein  contained  shall  be  construed  as  affecting  any 
rights  now  existing  of  persons  owning  lands  or  holding  leases  of  private 
grounds,  waters  or  parks  prior  to  the  passage  of  this  act." 

Meld,  that  the  stocking  by  the  State  of  streams  and  waters,  the  beds  of 
which  and  the  adjacent  lands  are  owned  by  an  individual  or  corporation, 
does  not  confer  upon  the  public  the  right  to  fish  therein  as  against  one  who 
has  complied  with  the  statute  in  establishing  a  private  park  unless  such 
stocking  was  done  with  the  consent  of  the  owner  or  of  one  having  a  right 
of  fishery  in  the  stream; 

That,  even  if  the  stocking  was  done  with  the  consent  of  such  parties, 
onl^  the  particular  stream,  l^e  or  pond  thus  stocked,  and  not  the  streams  to 
which  it  may  be  tributary,  is  thus  made  public; 

That  the  stocking  of  a  stream  by  the  State  and  the  upper  or  lower 
riparian  owners  does  not  have  the  effect  of  opening  to  the  public  that 
part  of  the  stream  situated  on  lands  of  an  owner  who  has  not  consented  to 
such  dedication; 

That,  in  order  to  constitute  a  private  park  within  the  meaning  of  the  sec- 
tion, it  is  not  necessary  to  prove  that  fish  and  game  are  actually  bred  and 
propagated  therein;  it  is  sufficient  to  show  that  they  are  affordei  therein  a 
dejzree  of  protection  which  allows  natural  propagation; 

That  it  was  competent  for  the  Legislature,  by  section  215  of  the  Fisheries. 
Game  and  Forest  Law,  as  revised  by  section  208  of  the  Forest,  Fish  and 
Game  Law,  to  make  fishing  and  huuting  upon  private  parks,  in  violation 
of  the  statute,  a  misdemeanor,  and  to  allow  a  recovery  of  exemplary  damages 
therefor.    Rockefeller  v.  Lamora 264 

2. Limitation  on  the  right  of  the  State  to  confer  special  fiehing  privileffes 

in  public  waters.]  Semble,  that  although  the  State  of  New  York  has  power 
to  regulate  the  right  of  fishing  in  the  public  waters  of  the  State,  a  grant  by 
it  to  any  individual  or  association  of  the  exclusive  right  to  fish  in  any  of 
such  waters  would  be  in  the  nature  of  an  exclusive  privilege  or  fran- 
chise and  would,  therefore,  be  prohibited  by  section  18  of  article  8  of  the 
Constitution.    Id. 

JFl/KnyiSQt  OF  LAND  ^  By  a  change  in  the  course  of  surface  water. 
See  Riparian  Owner. 

FOOD  —  Pleading  —  action  to  recover  a  penalty,  for  selling  impure  milk, 
under  the  Agricultural  Law  —  when  a  single  cause  of  action  only  is  alleged, 

authorizing  the  recovery  of  but  one  penalty.    People  «.  Buell 141 

See  Pleading. 

FOBECLOSXraE  —  Of  lien. 
See  Lien. 

Of  mortgage. 

See  Mortgage. 

FOREIGN  LAW: 

See  Conflict  of  Law. 

FOREIGN  STATUTE: 

See  Conflict  of  Law. 

FRANCHISE  TAX: 

^Tax. 
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TBJLVDVLElStT  OONVEYANGB  —  Property  puichaaed  by  a  wife  and 
without  her  knowledge  conveyed  to  her  husband  —  the  fact  that  the  hus- 
band thereby  secured  credit  held  not  to  estop  the  wife  from  asserting  her 

ownership.     Woolset  v,  Rksk , 881 

JSee  Estoppel. 

PBIVOLOT7S  PI^EADDTG: 

8ee  Plbadiitq. 

OAMBLEB  —  Section  844a  of  the  FsncU  Code  i$  eonHitutional  — posseision  cf 
tJis  writing  or  article  enumerated  therein  and  knowledge  thereof  constitute  the 
crime  —  what  indictment  i$  sufficient — it  may  charge  the  offense  in  the  lan- 
guage cf  the  statute. 

See  People  «.  Adams 890 

aAUE: 

See  Fisheries,  Qamb  and  Forest  Law. 

ORAND  LABGENY  —  Inducing  one  to  become  the  agent  of  a  corporation 
and  to  deposit  money  with  it  as  security  for  his  good  condud,  with  the  purpose 
of  appropriating  s\tch  money. 

See  People  «.  Walker 556 

OBANTOB  AND  GBANTEB—  Of  real  property. 
See  Vendor  and  Purchaser. 

GRAVE: 

See  Cemetery. 

OUAJtANTT: 

See  Contract. 

GUABBIAN  AD  LITBK: 

See  Infant. 

OXJABBIAK'  AND  WABD—  Settlement  of  an  account  between  a  guardian 
and  ward  after  the  latter  is  of  age  —  w?ien  it  is  a  ratification  of  unauthorused 
expenditures  by  the  auardian.]  After  a  ward  had  attained  her  majority  her 
guai'dian  submitted  to  her  a  statement  of  his  accounts,  in  which  the  guardian 
was  credited  with  certain  unauthorized  expenditures  Each  item  of  the 
account-  was  read  over  to  the  ward  and  she  assented  to  its  correctness. 
The  amount  appearing  to  be  due  the  ward  was  then  paid  over  to  her  and 
an  agreement  of  settlement,  which  was  not  under  seal,  was  executed  between 
the  parties. 

The  guardian  was  not  guilty  of  any  fraud  or  of  any  misrepresentation  or 
concealment  of  fact  or  law  in  regard  to  the  account,  and  it  did  not  appear 
that  the  ward  did  not  understand  the  nature  of  her  act  when  she  consent^  to 
allow  the  guardian  credit  for  the  unauthorized  expenditures 

Hddf  that  it  was  cx}mpetent  for  the  wani,  after  attaining  her  majority,  to 
]%tify  the  unauthorized  expenditures  and  that  she  had  done  so  by  exe- 
cuting the  agreement  of  settlement; 

That,  under  the  circumstances,  it  could  not  be  said  that  the  unauthorized 
•expenditures  were  credited  to  the  guardian  by  mistake; 

That  the  agreement  of  settlement,  although  not  under  seal,  constituted  an 
-accord  and  satisfaction  and  was  effectual  to  release  the  guardian  from  all 
claims  of  the  ward  on  account  of  the  unauthorized  expenditures. 

NORRIS  V.  NORRIS. 118 

HABEAS  OOBPTTS  -—If  an  execution  against  the  person  is  unauthorised  a 
remedy  exists  by  iMbea^  corpus  or  prrferably  by  motion. 

See  People  ex  rel.  Harris  «.  Gill . » .  192 

HIGETWAT—  J.  notice  of  motion  to  confirm,  etc.,  a  decision  of  commissioners 
io  lay  out  highways,  must  be  served  btfore,  but  the  motion  day  may  be  made  after, 
thirty  days  from  the  filing  of  tlie  decision,]  1.  Under  section  89  of  the  High- 
way Law,  which  provides  that  within  thirty  days  after  the  filing  of  the 
•decision  of  the  commissioners  appointed  in  a  proceeding  to  lay  out  a  high- 

App.  Div.— Vol.  LXXXY.        42 
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-way,  any  interested  party  may  apply  to  the  court,  if  in  aesflion,  or  to  the 
county  judge  appointing  the  commissioners,  for  an  order  confirming,  vacating 
or  modifying  their  decitton,  service,  within  thir^  days  after  the  filing  of  the 
decision,  of  notice  of  a  motion  to  modify,  confirm  or  vacate  the  decision  is 
sufficient,  although  the  motion  is  not  retumablo  until  after  the  expiration  of 
such  thirty  days.    Mattbb  of  Thomson 221 

2. A  deeinon  of  a  County  Court  eonftrming  the  decUion  €f  eommiM- 

rioners  opening  a  highway  is  not  appealable  A  Under  section  89  of  the  High- 
way Law  (Laws  of  1890,  chap.  568,  as  amd.  by  Laws  of  1899,  chap.  708),  the 
decision  of  the  County  Court,  confirming  the  decision  of  commissioners 
appointed  in  a  proceeaing  to  lay  out  a  h&hway  in  a  town,  that  the  pro- 
posed highway  is  a  public  necessitv,  is  final  and  cannot  be  reviewed  by  the 
Appellate  Division.    Matter  of  Mitchell 277 

8. Cul  de  sac  —  when  a  deed,  eonveffing  land  for  a  highway  at  the  end  of 

the  highway  sought  to  he  opened,  connecting  it  with  another  highway,  is  com- 
petent evidence.]  Where,  upon  the  hearing  before  the  commissioners 
appointed  in  such  a  proceeding,  it  is  urged  that  the  proposed  highway  will 
end  in  h  etU  desae  and  that  such  a  highway  is  prohibited  by  law,  a  deed 
dedicating  and  granting  to  the  public  lor  highway  purposes  a  strip  of  land 
which  would  connect  the  end  of  the  proposed  highway  with  an  existing 
highway,  may  properly  be  received  in  evidence,  even  though  it  appears  that 
the  grantor  in  the  deed  had  previously  conveyed  to  a  railroad  company  for  ita 
right  of  way  a  portion  of  such  strip.    Id, 

City  streets. 

See  Municipal  Corporation. 

HUSBAND  AND  WIFE  —  Liability  of  the  w^e  for  the  rent  of  a  house 
occupied  by  tliem.']  A  married  woman,  residing  with  her  husband  in  a  house 
which  thev  occupy  as  a  home,  is  not  liable  for  the  rent  of  the  house  or  the 
value  of  the  use  and  occupation  thereof,  unless  it  appears  that  she  expressly 
agreed  with  the  lessor  that  she  should  be  i>ersonally  liable  for  the  payment 
or  the  rent    Grandt  v.  Hadcock ITS 

Property  purchased  by  a  wife  and  without  her  knowledge  conveyed 

to  her  husband -r-  the  fact  that  the  husband  thereby  secured  cr^it  held  not 

to  estop  the  wife  from  asserting  her  ownership.    Woolsey  v.  Henn 881 

See  Estoppel. 

Will — gift  to  missionary  societies  in  excess  of  one-half  the  estate — 

the  husband,  by  an  ante-nuptial  agreement,  may  waive  the  statutory  pro- 
vision.   AIatter  of  Stilson 18!^ 

SeeWnAj. 

IMPBISONMENT—  In  dvil  actions. 
See  Arrest. 

INDICTMENT  —  It  may  charge  an  offense  in  the  language  cf  the  statute. 

iS^  People  «.  Adams 890 

INDOBSEHENT  —-Cf  negotiable  paper. 
See  Bills  and  Notes. 

INFANT  —  Partition — power  of  the  court  in  1869  to  entertain  an  action  to 
partition  real  property  devised  to  executors  in  trust  — appointment  therein 
of  a  guardian  ad  litem  for  an  infant  defendant  under  fourteen  years  of  age 
who  was  served  with  the  summons  in  the  State  of  Yirffinia — effect  of  the 
appearance  of  the  guardian  ad  litem — necessity  of  service  on  the  infant. 

O'Donoghue  v.  Smith Sd4 

See  Partition. 

Negligence — a  child  non  sui  juris  cannot  be  charged  therewith — its 

parents*  neglTj^ence  imputed  to  it  — if  it  is  not  in  fact  negligent  its  parents' 
negligence  will  not  bar  a  recovery  by  it  —  measure  of  care  required  of  a 

child  sui  juris.    Lafferty  «.  Third  Avenue  R.  R.  Co 59ft 

See  Neolioence. 

Rights  and  duties  of  guardians  of  infants. 

See  QuARDiAN  and  Ward. 
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INSOLVENCY: 

See  BAirXRTTFTGT. 


TSBPECnON  —  Cf  hooks  andpapen. 

See  DiBCOYERT.  paob. 

INSTJBANGB —  Lffe  inmranee  policy  —failure  to  pay  the  fint  premium— 
etyenfe  agreement  that  it  need  not  he  paid  —  when  it  is  a  personal  one,  not  hind- 
iag  the  company — effect  of  money  heing  given  the  agent  to  promote  the  company's 
business.]  1.  In  an  action  brought  to  recoYer  upon  a  policy  of  life  insurance, 
wliich  contained  a  provision  that  it  should  not  become  operative  until  the 
first  premium  had  been  paid,  the  defendant  disclaimed  liability  upon  the 
ffround  that  such  premium  had  not  been  paid.  It  appeared  that  the 
itisured,  who  was  a  physician,  had.  prior  to  making  the  application  for 
the  policy,  been  appointed  a  medical  examiner  for  the  defendant  insurance 
company. 

The  agent,  who  procured  the  application  and  delivered  the  policy  to  the 
insured,  testified:  "  I  said  that  if  he  would  eive  me  his  application  for  a  pol- 
icy I  would  endeavor  to  secure  the  policy  as  he  was  examiner  of  the  company, 
I  would  take  care  of  his  first  premium  and  charge  it  up  against  the  exami- 
nation account,  or  words  to  that  effect." 

He  also  testified  that  his  promise  to  the  insured  was  not  made  on  his  own 
behalf,  but  on  behalf  of  the  company  and  that  he  was  acting  for  the  com- 
pany at  that  time.  The  agent  never  reported  to  the  company  that  the  first 
premium  had  been  paid,  although  two  reports  were  made  by  him  to  the 
company  subsequent  to  the  delivery  of  the  policy  and  prior  to  the  death  of 
the  insured. 

The  policy  provided:  ''It  is  further  mutually  understood  and  agreed  by 
the  parties  hereto  that  the  said  agent  is  not  authorized  to  make,  alter  or  dis- 
charge contracts  for  this  company,  nor  waive  forfeitures  *  *  *  or  bind 
this  company  in  any  way;  ana  is  not  under  any  circumstances  authorized  to 
write  the  receipts  for  premiums  *  *  *  and  that  his  powers  shall  extend 
DO  further  than  is  herein  expressly  stated." 

The  application,  which  was  signed  by  the  insured,  contained  the  following 
provision:  *'  No  person  has  the  power  to  cancel,  change  or  add  to  any  of  the 
terms  of  this  policy  contract,  waive  forfeitures  or  give  credits,  except  the 
president,  vice-presidents,  comptroller  or  secretary  of  the  company,  and  then 
only  in  writing." 

Ikld,  that  both  the  agent  and  the  insured  knew,  or  should  have  known, 
that  the  agent  had  no  power  to  bind  the  company  by  the  alleged  agreement; 

That  whatever  understanding  the  agent  had  with  the  insur^,  with  respect 
to  advancing  or  taking  care  of  the  first  premium,  was  a  private  matter 
between  them  rather  than  an  agreement  between  the  insured  and  the 
company;  ' 

That  the  fact  that  the  company  furnished  the  agent  seventy -five  dollars  a 
month  with  which  to  promote  its  business,  did  not  alter  this  result,  it  being 
clear  that  the  agent  did  not  use  or  promise  to  use  any  of  these  funds  for  the 
payment  of  the  premium  in  question. 

Hewitt  v.  Ambricah  Union  Life  Ins.  Co 279 

2.  Insurance  policy  —  the  words  **all  otiier  permanent  fixtures"  held 

not  to  include  counters  and  shelving  in  a  store.]  The  lower  fioor  of  a  building 
was  used  as  a  dry  goods  store,  in  which  were  situated  a  quantity  of  shelving 
and  counters.  The  counters  and  shelving  were  not  framed  or  built  with  or 
into  the  building,  and  were  capable  of  bemg  easily  removed  without  injury 
to  themselves  or  to  the  building. 

The  owner  of  the  building,  who  also  owned  the  counters  and  shelving, 
procured  a  policy  of  fire  insurance  containing  the  following  typewritten 
description  of  the  insured  property:  "On  his  brick,  metal  and  asphalt  roof 
building,  including  gas,  steam  and  water  pipes,  and  all  other  permanent 
fixtures  contained  therein,  occupied  for  stores,  offices  and  other  hazardous  and 
extra  hazardous  purposes." 

The  policy  also  contained  the  following  printed  clause:  *' This  company 
shall  not  be  liable  for  *  *  *  nor  unless  liability  is  specifically  assumed 
hereon  for  loss  to  awnings    ♦    *    *    store  or  office  furniture  or  fixtures." 

Held,  that  the  words  "all  other  permanent  fixtures  contained  tiherein" 
did  not  include  the  counters  and  shelving; 
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That  such  words  should  be  construed  in  the  light  of  the  words  in  con- 
nection with  which  they  were  used,  and  meant  permanent  fixtures  of  the 
same  class  as  gas,  steam  and  water  pipes. 

Bakteb  «.  Albany  Inburancb  Co 12S 

8.  Life  inturanee  policy — when  the  time  jf  euing  thereon  expiree  on 

Sunday  an  action  may  be  brought  on  the  next  day.}  Where  a  policy  of  life 
insurance  provides  that  no  action  can  be  maintained  thereon  unless  com- 
menced within  six  months  after  the  death  of  the  insured,  who  died  April 
27,  1901,  and  the  27th  day  of  October,  1901,  falls  on  Sunday,  an  action  on 
the  policy,  commenced  October  28,  1901,  is  seasonably  brought. 

Kter  V,  Prudential  Insurance  Co 7 

4.  A  u>ai9er  of  a  condition  as  to  the  time  of  payment  of  a  premium  must 

be  pleaded.]  Where  the  complaint  in  an  action  upon  a  policy  of  life  insurance 
alleges  due  perfoimance  by  the  plaintiff  of  all  the  terms  and  conditions  of 
the  policy,  and  fails  to  allege  a  waiver  b^  the  defendant  of  any  of  such 
terms  or  conditions,  the  plaintiff  is  not  entitled  to  introduce  evidence  estab- 
lishing a  waiver  by  the  defendant  of  a  condition  of  the  policy  relative  to 
the  effect  of  a  failure  to  pay  the  premiums  at  the  time  specified  in  the 
policy.     Id. 

INTEBMENT  —  Cf  dead  bodice. 
See  Cbmbtbrt. 

INTEBPLEADEB: 

See  Plbadino. 

INTEBSBCnON  —  Qf  railroad: 
See  Kailboad. 

IKTOZIGATIKa  LKUXJOB  —  CaneeUation  of  a  liquor  tax  eertifcaie — what 
constitutes  a  use  of  property  as  aliotdMarch  28,  1896 — what  evidence  estc^ 
lishee  a  subsequent  abandonment  of  the  use  of  the  premises  for  hotel  purposes  — 
consents  of  property  owners  required.]  1.  In  a  proceeding  for  the  cancellation 
of  a  liquor  tax  certificate,  one  of  the  issues  involved  was  whether  the  prem- 
ises were,  on  March  28,  1896,  occupied  as  a  hotel  within  the  meaning  of  sec- 
tion 81  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws 
of  1897,  chap.  812,  §  22). 

Upon  this  point  it  appeared  that  the  building  was  built  in  1892  by  one 
Cummings,  and  was  occupied  by  him  until  May,  1896;  that  during  all  this 
period  there  was  a  sign  on  the  building  designating  it  as  a  boarding  house; 
that,  although  most  of  those  who  occupied  the  house  were  boarders  at 
agreed  prices  by  the  week  or  month,  Cummings  received  and  cared  for 
every  traveler  or  transient  guest  that  applied;  that  the  building  had  the 
requisite  number  of  rooms,  and  that  no  persons  permanently  dwelt  therein 
other  than  Cummings'  family  and  servants. 

During  this  period  lo  liquor  was  soM  upon  the  premises,  and  during  a 
portion  thereof  Cummings  maintained  a  grocery  store  upon  the  first  floor. 

Held,  that  it  could  not  bo  said  that  the  building  was  not  regularly  kept 
open  **  for  the  feeding  and  lodging  of  guests; " 

That  evidence  that  subsequent  to  March  28,  1896,  Cummings  leased  a 
portion  of  the  premises,  not  containing  the  requisite  number  of  rooms,  for 
hotel  purposes  and  leased  the  rest  of  the  premises,  with  the  exception  of  the 
part  which  was  occupied  by  himself,  for  general  tenement  purposes,  estab- 
lished an  intention  on  the  part  of  Cummings  to  abandon  the  use  of  the  prem- 
ises as  a  hotel; 

That,  in  consequence  of  such  abandonment,. a  certificate  authorizing  the 
liquor  trafiSc  to  be  carried  on  in  the  building  could  not  be  granted  without 
the  consents  of  property  owners  required  by  the  Liquor  Tax  Law. 

Matter  of  Brewstkr  (Hillican  Ceht.) 285 

2.  Construction  of  a  statute  —  one  excepting  a  particular  locality  fivm  a 

general  purpose.]  A  construction  of  a  statute  which  excepts  a  particular 
locality  from  the  general  purpose  of  the  act  which  is  accomplished  in  aU 
other  localities,  should  not  obtain  unless  the  language  used  will  permit  of  no 
other  construction.    People  ex  bel.  Gbbss  v,  Silijarp 507 
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8.  Absurd  eojutruetion  afxnded.]    An  absurd  conBtruction  of  a  statute 

should  alwa3'8  be  avoided.  The  language  of  particular  provisions  of  a  stat- 
ute should  be  read  in  subordination  to  the  general  purpose  of  the  act.    Id. 

4.  InearmsUndes  tJierein  should  he  harmonized.']     When  construing  a 

statute  inconsistencies  therein  are  to  be  harmonized,  even  though  words  be 
disregarded  and  their  literal  or  usual  meaning  be  ignored,  if  thereby  the 
intent  of  the  Legislature,  which  is  the  object  of  all  construction,  can  be 
arrived  at.    Id, 

5.  Ths  purpose  of  the  statute  and  contemporaneous  events,  considered.] 

It  is  permissible  to  take  into  consideration  the  pun>ose  which  the  statute 
seeks  to  accomplish  and  to  consider  the  enactment  in  its  entirety  and  in  con- 
nection with  contemporaneous  events  leading  to  its  passage.    Id, 

6.  Liquor  Tax  Law  —  the  wo7'd  **  borough"  in  subdivision  1  of  section  11 

of  the  Liquor  2'ax  Laifl,  as  amcTided  in  1003,  held  to  have  been  inadvertently  used 
und  not  to  prevent  an  increase  of  one  Jialf,  contemplated  by  subdivision  7  of  that 
section,  in  the  tax  in  boroughs.]  Subdivision  1  of  section  11  of  the  Liquor  Tax 
Law  (Laws  of  1896,  chap.  1153,  as  amd.  by  Laws  of  1903,  chap.  115)  provides 
that,  for  a  liquor  t:ix  certificate,  authorizing  the  holder  to  traffic  in  liquors 
to  bo  drunk  upon  the  premises,  there  shall  be  paid  the  following  sums:  "  if 
the  same  be  in  a  city  or  borough  having  by  the  last  Sbitc  census  a  popula- 
tion of  fifteen  hundred  thousand,  or  more,  the  sum  of  twelve  hundred  dol- 
lars; if  in  a  city  or  borough  having  by  said  census  a  population  of  less  than 
fifteen  hundred  thousand,  but  more  than  five  hundred  thousand,  the  sum  of 
nine  hundred  and  seventy-five  dollars;  if  in  a  city  or  borough  bavins  by  said 
census  a  population  of  less  tbau  five  hundred  thousand,  but  more  than  fifty 
thousand,  the  sum  of  seven  hundred  and  fifty  dollars." 

Subdivision  7  of  section  11  of  the  Liquor  Tax  Law,  as  amended  by  the  act 
of  1903,  provides:  "The  excise  taxes  assessed  under  this  act  in  cities  contain- 
ing a  population  of  fifteen  hundred  thousand  or  more,  which  are  or  shall  be 
formed  by  the  consolidation  of  territory  situate  in  one  or  more  counties,  shall 
be  assessed  in  the  several  boroughs  or  portions  of  the  territory  so  consoli- 
dated to  form  such  city  at  an  advance  of  one-half  in  the  rute  over  the 
amount  at  which  such  taxes  were  assessed  on  the  thirty -firbt  day  of  Decem- 
ber, nineteen  hundred  and  two,  in  the  several  portions  of  the  territory  so 
consolidated." 

The  borough  of  the  Bronx  in  the  city  of  New  York  contains  less  than 
500,000  inhabitants,  but  more  than  50,000  inhabitants,  and  the  city  of  New 
York  falls  within  the  category  of  the  cities  mentioned  in  subdivision  7  of 
section  11  of  the  amendcvl  act.  Under  the  law,  as  it  existed  prior  to  the 
amendment  of  1903,  the  cost  of  a  liquor  tax  certificate  in  the  borough  of  the 
Bronx  was  $800. 

Held,  that  the  language  of  subdivision  1  of  section  11  of  the  act,  as 
amended,  should  be  construe<l  in  subordination  to  the  plain  purpose  of  the 
Legislature,  as  disclosed  in  subdivision  7  of  section  11,  to  advance  the  tax 
fifty  per  cent  in  all  localities; 

That,  for  the  purpose  of  effectuating  tl  is  intention,  the  court  would  treat 
the  word  "borough"  as  having  been  used  inadvertently  in  subdivision  1  of 
section  11  of  the  Liquor  Tax  Law,  as  amended  in  1903.    Id. 

ISSXTE  —  Trial  of. 
See  Tkial. 

JTTDGMENT  —  Practice  —  remedy  for  tlie  correction  of  a  judgment  entered  on 
a  stipulation.]  1.  An  interlocutory  judgment,  in  strict  accordance  with  a 
stipulation  entered  into  between  the  parties,  cannot  be  amended  on  a  motion 
made  by  one  of  the  parties  and  opposed  by  the  other;  the  remedy  of  the 
party  objecting  to  the  form  of  the  judgment  is  to  make  a  motion  to  be  relieved 
xrom  the  stipulation  and  to  iiave  the  judgment  vacated.    Akonson  v.  Sikb.     607 

2. A  motion  to  amend  a  judgment  may  be  made  brfore  a  justice  other 

than  the  one  directing  it.]  A  motion  to  amend  an  interlocutory  judgment 
may  be  heard  at  a  Special  Term,  not  presided  over  by  the  justice  who  pre- 
sided at  the  Special  Term  at  which  the  judgment  was  granted.    Id, 
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JXJDGXBirT  —  Continued,  paob. 

BerTic6  of  a  BummoDB  on  the  former  president  of  a  corporation  wlio 

has  resigned  in  bad  faith  does  not  require  that  a  judgment  entered  thereon 

be  vacated.    Zeltner  v,  Zeltksr  Brbwing  Co 887 

See  Corporation. 

Determination  of  a  claim  to  real  property — form  of  the  judgment  — 

a  limitation  in  the  judgment  that  the  land  was  subject  to  the  regulations  of 
the  United  States,  which  was  not  a  party  to  the  action,  stricken  out. 

Whitman  v.  City  op  New  York 468 

See  Deed. 

Ee$  a^judicata — principle  of,  how  far  applied  in  the  case  of  an  order. 

Matter  op  Tredwell 570 

)SIm  Executor  and  Administrator. 

Power  of  a  County  Court  to  reverse  a  justice's  judgment  as  being 

against  the  weight  of  evidence.    Murtaoh  v,  Dempset 204 

See  Justice  op  the  Peace. 

Personal  judgment,  when  a  mechanic's  lien  is  not  established  in  an 

action  brought  for  its  foreclosure.    Steuerwald  v,  Qill 005 

See  Lien. 

Mechanic's  lien  —  a  personal  judgment  is  not  proper  where  no  lien 

could  have  been  acquired.    Mowbray  «.  Levy 68 

See  Lien. 

Commissioner  of  buildings  in  New  York  city  —  effect  of  a  decision  in 

an  action  to  which  he  is  not  a  party. 

People  ex  rel.  Auwell  «.  Calder 81 

See  Municipal  Corporation. 

A  surrogate's  decision  that  the  decedent  was  a  resident  of  his  county  — 

it  cannot  be  attacked  collaterally.    Van  Gaasbeek  v.  Staples 271 

See  Surrogate. 

JXmiCIAL  NOTICE: 

See  Evidence. 

JXn)IOIAL  SAI4E— Of  a  leasehold  interest — the  purchaser  is  not  excused 
because  of  a  suit,  of  which  he  had  knowledge,  to  set  aside  an  assignment 

of  the  lease.    Dunlop  «.  Mulry 498 

'See  Landlord  and  Tenant. 

JTJBY  —  Verdict  of. 
See  Trial. 

JUSTICE  OF  THE  PEACE  —  i\?tMr  of  a  GourUy  Court  to  rewree  a  justice^  e 
judgment  as  being  againet  the  weight  of  evidence,]  The  authority  conferred 
upon  County  Courts  by  section  3068  of  the  Code  of  Civil  Procedure,  as 
amended  by  chapter  553  of  the  Laws  of  1900,  to  reverse  a  judgment  of  a 
Justice's  Court  on  the  ground  that  it  is  contrary  to,  or  against,  the  weight  of 
evidence,  should  be  exercised  only  when  the  justice's  judgment  is  so  plainly 
against  the  weight  and  preponderance  of  proof  that  it  can  be  seen  that  the 
justice  could  not  reasonably  have  arrived  at  the  decision  which  he  made. 
The  section,  as  amended,  does  not  confer  upon  the  County  Court  any  greater 

Eower  over  judgments  rendered  by  justices  of  the  peace  than  the  Appellate 
division  and  the  Court  of  Appeals  have  over  judgments  rendered  by  inferior 
courts  or  referees.     Murtaoh  v.  Dempsey 304 

USLNDLOBB  AND  TENANT  — iS^u^a^  of  the  tenant  to  allow  an  arbi- 
trator,  appointed  by  him  to  value  a  building  to  be  paid  for  by  the  landlord  on  the 
termination  of  t/ie  lease,  to  act  —  7iis  liability  while  he  continues  in  possession  qf 
tJie  premises  after  t?ie  end  of  the  term — different  meastire  of  such  Halnlity  before 
and  after  such  refusal.]  1.  A  lease  for  a  term  of  ten  years  from  May  1, 
1887,  to  May  1,  1897,  contained  a  provision  that,  if  the  lessor  should  not 
elect  to  renew  the  lease  at  the  expiration  of  the  term,  he  should  pay  to  the 
lessee  the  value  of  a  dwelling  house  standing  upon  the  demised  premises. 
The  lease  provided  that  in  case  the  value  of  the  dwelling  house  oould  not 
be  agreed  upon,  each  party  should  choose  an  arbitrator,  and,  in  the  event 
of  the  arbitrators  being  unable  to  agree,  they  were  authorized  to  choose  an 
umpire. 
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LANBLOBD  AND  TENANT  —  Continued,  paos. 

The  lessor  elected  to  tennlnate  the  lease  at  the  expiration  of  the  term  and 
gave  notice  of  such  election  to  the  lessee.  On  Maj  1,  1897,  at  the  expiration 
of  the  lease,  the  negotiations  with  respect  to  the  value  of  the  dwelling  house 
were  pending  and  were  continued  for  some  time  thereafter.  In  July,  1897, 
the  parties  being  unable  to  agree  as  to  the  value  of  the  dwelling  house, 
each  of  them  appointed  an  arbitrator.  November  8, 1897,  when  the  arbitra- 
tors met  for  the  purpose  of  signing  the  arbitration  agreement  and  entering 
upon  the  arbitration,  the  lessee  unreasonably  and  wrongfully  refused  to  Join 
in  the  arbitration. 

HM,  that  the  failure  of  the  lessee  to  carry  out  the  terms  of  the  covenant 
absolved  the  lessor  from  any  obligation  to  proceed  thereunder; 

That  the  failure  of  the  parties  to  a^ree  upon  the  value  of  the  building 
or  to  name  arbitrators  did  not  have  uie  effect  of  extending  the  term  of  the 
lease; 

That  from  the  expiration  of  the  original  term  of  the  lease  until  Novem- 
ber 8,  1897,  when  the  lessee  wrongfully  refused  to  proceed  with  the  arbi- 
tration, the  lessee  was  liable  for  the  value  of  the  use  and  occupation  of  the 
premises  at  the  amount  of  the  rental  reserved  in  the  lease; 

That,  during  his  subsequent  occupation  of  the  premises,  he  was  liable 
for  the  fair  value  of  the  use  and  occupation  of  the  premises,  including  the 
dwelling  house,  without  regard  to  the  amount  of  rent  fixed  by  the  lease: 

That,  in  adjusting  the  rights  of  the  lessor  and  lessee,  the  lessor  should  be 
charged  with  the  value  of  the  building  as  found  by  the  court,  together  with 
interest  thereon.    Conoer  «.  Enslbb , 564 

2. Effect  of  the  leasor'e  rtfueal  to  arbitrate,]    Semble,  that,  if  the  failure 

of  the  arbitration  proceedings  was  due  to  the  fault  of  the  lessor,  the  lessee 
would  be  entitled  to  retain  possession  of  the  premises  until  the  lessor  per- 
Sormed  his  covenant  and  would  be  required  to  pav  for  the  use  and  occupa- 
tion of  the  premises  only  the  rent  reserved  in  the  lease.    Id, 

8. Assignment  of  lease — an  action  for  ths  rent  mU  lie  directly  against 

the  asstgnee.]  Where  a  lessee  assigns  his  whole  estate  without  providing  for 
any  reversion  to  himself,  there  is  thus  created,  as  between  the  assignee  and 
the  lessor,  a  privity  of  estate  entitling  the  lessor  to  maintain  an  action  for 
the  rent  directly  against  the  assignee.    Mead  v.  Madden 10 

4. An  assignee  for  creditors,  who  takes  possession  of  premises  demised 

to  his  assignor  becomes  liable  for  the  rent  while  he  occupies  tliem — although 
the  assignment  is  toid,  he  is  estopped  to  assert  it.]  An  assignee  for  the  benefit 
of  creditors  of  a  lessee  may  elect  whether  or  not  he  will  accept  the  lease. 
If  the  assignee,  with  the  knowledge  and  consent  of  the  lessor,  enters  into 
the  possession  of  the  demised  premises,  he  is  liable  individually  for  the  value 
of  the  use  and  occupation  of  the  premises  during  the  time  he  remains  in 
possession  thereof,  notwithstanding  that  the  assignment  has  been  declared 
Y0\6.  ah  initio ;  in  such  a  case  the  assignee  is  estopped  from  asserting  the 
invalidity  of  the  assignment.    Id, 

5. Judicial  sale  of  a  leaseliold  interest  —  t?ie  purchaser  is  not  excused 

because  of  a  suit,  of  which  he  Jiad  knowledge,  to  set  aside  an  assignment  of  tJie 
lease.]  A  purchaser  at  a  sale  in  an  action  to  foreclose  a  mortgage  upon  a 
leasehold  interest  will  not  be  relieved  from  his  purchase  because  of  the 
pendency  of  an  action  to  set  aside  an  assignment  of  the  lease  to  the 
mortgagor,  where  it  appears  that  the  purchaser  knew  of  the  pendency  of 
the  action  at  the  time  of  the  sale.    DuNiiOP  v,  Mulry 498 

6. A  covenant  not  to  assign  a  lease  is  not  violated  by  a  mortgage  tliereof 

or  an  assignment  under  its  foreclosure,]  The  mortgaging  of  a  leasehold  inter- 
est is  not  a  violation  of  a  covenant  contained  in  the  lease  prohibiting  an 
assignment  thereof  without  the  consent  of  the  lessor,  nor  is  such  covenant 
violated  by  a  conveyance  of  the  leasehold  interest  by  a  referee,  pursuant  to 
a  judgment  foreclosing  the  mortgage.    Id, 

Specific  performance  —  an  oral  agreement  to  give  a  lease  for  twenty 

years  to  a  corporation  made  by  its  president,  the  contract  owner  of  the  land 
— specifically  enforced  against  his  children  to  whom  he  caused  the  property 

to  be  conveyed.    Veeder  v,  Horstmank 154 

Bee  SpscnriG  Peuformakcb. 
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XiANBLOBD  AND  TENANT  —  CaniinuetL  paos. 

Husband  aad  wif e — liability  of  the  wife  for  the  rent  of  a  house 

occupied  by  them.     Gbandt  v.  Hadcock ITS 

See  HuBBAin>  and  Wife. 

LAJLCXNT  —  Grand  larceny — inducing  one  to  become  the  agent  of  a  corpora' 
tion  and  to  depotit  money  with  it  as  security  for  Ms  good  conduct,  toith  the  pur^ 
pose  of  appropriating  such  money. 

See  People  o.  Walker 556 

TLiEOflSLA.TJTKE--' POu)ers  of 

See  Constitutional  Law. 

LEX  LOCI: 

See  CJoNFLiCT  of  Law. 

UEN — Mechanic's  lien  —  a  personal  judgment  is  not  proper  uhere  no  Uen 
could  have  been  acquired,']  1.  la  an  action  to  foreclose  a  mechanic's  lien,  in 
which  it  is  determined  that  the  plaintiff  never  had,  and  never  could  have 
acquired,  a  valid  mechanic's  lien,  the  court  has  no  power  under  section  3413 
of  the  Code  of  Civil  Procedure  to  grant  the  plaintiff  a  personal  judgment 
against  the  defendant. 

Semble,  that  if  section  8412  of  the  Code  of  .Civil  Procedure  authorized  the 
rendition  of  a  personal  judgment  in  such  a  case,  it  would  be  unconstitutional. 

Mowbray  «.  Levy 68 

2.  Personal  judgment,  when  a  mechanic's  lien  is  not  established  in  an 

action  brought  for  its  foreclosure — jury  trial.']  Section  8412  of  the  Code  of 
Civil  Procedure,  providing  that,  in  an  action  to  foreclose  a  mechanic's  lien, 
the  court  may,  if  the  lien  is  invalid,  award  the  plaintiff  a  personal  judgment 
against  the  defendant,  does  not  impair  the  defendant's  right  to  a  jury  triaL 

Steuerwald  «.  Gill 605 

8.  Right  to  a  jury  trial,  how  secured."]    This  right  may  be  preserved 

(1)  bj[  having  the  issues  settled  and  tried  by  a  jury  in  advance  of  the  trial  at 
Special  Term,  or  (2)  by  trying  the  issue  as  to  the  validity  of  the  lien  at 
Special  Term  first,  with  the  unoerstanding  that  if  the  lien  be  declared  invalid 
an  interlocutory  judgment  to  that  effect  will  be  granted,  and  the  issues 
upon  which  the  personal  judgment  depends  sent  to  the  Trial  Term.     Id. 

4.  How  wai'oedJ]    Unless  the  defendant  preserves  his  right  to  a  jury 

trial  by  one  of  such  methods,  he  will  be  deemed  io  have  waived  the  same, 
and  the  court,  on  decreeing  the  invalidity  of  the  lien,  may  enter  the  personal 
judgment.    Id, 

5.  Mechanics  lien  —  t?ie  notice  must  comply  with  the  statute  J]    A  notice 

of  mechanic's  lien  must,  in  order  to  be  effective,  comply  substantially  with 
all  the  requirements  of  the  Lien  Law  (Laws  of  1897,  chap.  418). 

New  Jersey  Steel  &  Iron  Co.  t?.  Robinson 512 

6.  A  notice  in  the  alternative  is  fatally  defective.]  A  notice  of  mechan- 
ic's lien,  which,  in  attempted  compliance  with  subdivision  4  of  section  9  of 
the  Lien  Law,  states,  "(4)  The  labor  performed  or  to  be  performed  is  the 
cutting  and  setting  of  all  the  cut  limestone  for  the  building  on  the  premises; 
and  the  materials  furnished  or  to  be  furnished  is  the  stone  so  to  be  cut  and 
set,  and  the  agreed  price  or  value  of  such  labor  and  materials  is  Forty-four 
thousand  seven  hundred  dollars;  there  has  also  been  furnished  extra 
work  and  materials  at  agreed  prices  amounting  to  $1,543.00,"  is  fatally 
defective,  so  far  as  it  relates  to  the  labor  performed  and  materials  fur- 
nished under  the  contract,  owinff  to  the  allegations  in  respect  to  such  mat- 
ters having  been  framed  in  the  alternative.  The  notice  is  sufficient,  how- 
ever, so  far  as  the  extra  work  and  materials  are  concerned.    Id, 

7.  A  willful  exaggeration  of  the  amount  due  will  invalidate  the  Uen,] 

Where  a  notice  of  mechanic's  lien  states  that  the  amount  due  to  the  lienor 
is  upwards  of  (42,000,  when  in  fact  the  amount  due  to  him  is  only  $16,000, 
the  exaggeration  roust  be  regarded  in  law  as  having  been  willfully  made^ 
and  willinvalidate  the  lien,    id, 

8. Change  in  phraseology,  made  on  ths  revision  of  a  statute,]    Where 

a  statute  is  revised,  a  mere  change  in  the  phraseology  does  not  have  the 
effect  of  requiring  a  different  construction.    Id, 
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lilTE  IN8T7BAN0E: 

See  Insubakce. 

PAQB. 

IJMITATIOK'  OF  AOTIOK  —  Statute  of  lAmitaiiom^it  applies  to  a  pro- 
ceeding by  a  county  to  compel  tlie  Comptroller  to  pay  to  the  county  the  extra 
taaes  which  it  has  been  compelled  to  pay  because  of  land  held  therein  by  cer- 
tain  raihoads  having  been  exempted  from  taxation,]  1.  In  1857  and  there- 
after the  Legislature  passed  varioas  statutes  exempting  certain  railroad  cor- 
porations owning  lands  in  Essex  county  from  taxation  thereon.  These 
exemptions  contmued  until  September  12,  1888.  The  railroad  was  not  con- 
structed in  Essex  county  and  that  county  received  no  benefits  from  the 
privileges  and  exemptions  granted  to  the  railroad  corporations. 

In  18(^2  the  Legislature  passed  a  statute  (Chap.  225)  requiring  the  Comp- 
troller to  repay  to  the  county  of  Essex  the  extra  taxes  which  it  had  been 
compelled  to  pay  by  reason  of  the  exemptions  granted  to  the  railroad 
corporations. 

In  1868  a  similar  statute  (Chap.  855)  was  passed.  The  act  of  1868  was 
amended  from  time  to  time  so  as  to  include  the  entire  period  covered  by  the 
exemptions. 

The  county  of  Essex  presented  a  claim  under  chapter  225  of  the  Laws  of 
1862,  which  was  allowed  on  July  30,  1862,  but  until  1901  it  made  no  further 
attempt  to  enforce  its  rights  under  the  statutes  in  question.  In  1901,  by 
chapter  315  of  the  Laws  of  that  year,  the  act  of  1868  was  further  amended  by 
adding  thereto  the  following  section: 

"  g  3.  The  account  herein  provided  for  shall  be  stated  by  the  Comptroller, 
on  or  before  January  first,  nineteen  hundred  and  two,  and  shall  include  such 
taxes  as  may  have  been  lost  by  the  failure  of  the  treasurer  (  f  these  respec- 
tive counties  to  return  the  same  during  the  period  of  exemption  mentioned 
in  the  aforesaid  acts,  provided,  however,  that  such  statement  shall  be  made 
to  such  counties  as  shall,  on  or  before  August  first,  nineteen  hundred  and 
one,  file  with  the  Comptroller  a  statement  of  all  taxes  claimed  to  be  lost  as 
herein  mentioned,  and  a  failure  to  do  so  on  the  part  of  any  such  county 
shall  exclude  it  from  the  provisions  of  this  act." 

July  31,  1901,  the  county  of  Essex  filed  a  claim  for  reimbursement  for  the 
loss  occasioned  by  the  exemption  of  the  railroad  lands. 

Held,  that  a  tribunal  in  which  the  county's  claim  for  reimbursement  could 
be  determined  and  enforced  had  existed  for  the  period  limited  by  the  Statute 
of  Limitations  for  the  commencement  of  an  action  or  proceeding  to  enforce 
an  equitable  claim  between  the  citizen  and  the  State,  and  that,  as  the  claim 
had  not  been  presented  until  after  the  expiration  of  such  period,  the  Comp- 
troller was  prohibited  from  allowing  the  claim  by  section  6  of  article  7  of 
the  Constitution,  which  provides:  "Neither  the  Legislature,  canal  board, 
nor  any  person  or  persons  acting  in  behalf  of  the  State,  shall  audit,  allow  or 
pay  any  calm  which,  as  between  citizens  of  the  State,  would  be  barred  by 
lapse  of  time.''    People  ex  rbl.  Essex  County  v.  Miller 145 

2. Statute  of  Limitations  —  what  allegation  sufficiently  sets  it  up.]    An 

allegation  contained  in  the  answer  interposed  in  an  action  to  recover  for 
medical  services  rendered  by  the  plaintiff  to  the  defendant,  averring  that 
**  said  services  were  rendered  and  said  medicines  were  furnished  more  than 
six  years  prior  to  the  commencement  of  this  action,"  is  a  sufficient  plea  of  the 
Statute  of  Limitations,  as  the  presumption  is  that  compensation  for  the 
services  became  due  immediately  upon  their  performance. 

Bacon  «.  Chapman 809 

3. Presumption  of  payment  —  it  arises  wlten  ths  Statute  of  Limitations 

begins  to  run.]  A  presumption  of  payment  only  begins  to  arise  when  some 
statute  of  limitations  begins  to  run.    Rosenstock  v  Dessar 501 

4. Until  tlie  statute  runs  ii  is  one  of  fact.]  The  presumption  of  pay- 
ment, in  all  cases  where  the  Statute  of  Limitations  has  not  run,  is  one  of  fact 
and  not  of  law.    Id. 

Life  insurance  policy  —  when  the  time  of  suing  thereon  expires  on 

Sunday  an  action  may  be  brought  on  the  next  day. 

Rybr  v.  Prudential  Insurance  Co 7 

See  Insurance. 
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LiaXTOB  TAX  LAW: 

See  iKTOxicATma  LiquoR. 

IX)OAL  ACTION: 

See  Venue. 

MAUCIOXJS  PBOSBCUnOK  —  Arrest  on  a  charge  of  eteaUng  a  eomtnU- 
eion  to  take  testimony  —  a  letter  of  inetruetion  to  the  eommienoner  that  he 
should  not  let  the  commission  leave  his  possession  is  competent  where  the  testi- 
mony ie  conflicting  a$  to  whetTur  the  plaintiff  grabbed,  or  toas  allowed  to  take, 
the  commission.']  In  an  action  to  recover  damages  for  malicious  prosecution 
it  appeared  that  the  defendant  was  a  lawyer  who  had  been  appointed  by  a 
Tennessee  court  a  commissioner  to  take  the  evidence  of  the  plaintiff  and 
his  wife  ^on  written  interrogatories;  that  after  the  testimony  had  been 
taken  the  plaintiff  took  possession  of  the  commission;  that  the  defendant 
had  the  plaintiff  arrested  upon  the  charge  of  having  stolen  the  commission 
and  that  the  plaintiff  was  discharged  after  a  hearing. 

The  plaintiff  testified  that  he  took  possession  of  the  commission  with  the 
consent  of  the  defendant  for  the  purpose  of  consulting  his  attorney  in  regard 
thereto.  The  defendant  denied  this  and  testified  that  the  plaintiff  grabbed 
the  papers  and  refused  to  deliver  them  to  the  defendant  notwithstanding  the 
latter *s  protest  and  his  explanation  that  he  was  without  power  to  consent  that 
they  should  leave  his  possession. 

lleld,  that  the  defendant  was  entitled  to  have  admitted  in  evidence  the 
letter  of  instructions  sent  to  him  with  the  commission  directing  him  not  to 
permit  the  commission  to  leave  his  possession.    Parb  o.  Lodbb 96 

MANDAJCXTS  —  Not  issued,  on  the  relation  of  one  denied  no  right,  to  compel 
a  street  railway  company  to  carry  tJte  public  for  a  single  fare  oter  all  its 
connecting  Hnfs.]  1.  A  resident  and  citizen  of  the  State  of  Isew  York  is  not 
entitled  to  a  writ  of  mandamus  requiring  a  domestic  street  surface  railroad 
corporation,  operating  connecting  lines  of  street  railway  in  the  city  of  New 
York,  to  perform  its  statutory  obligation  to  carry,  for  a  single  fare,  any  per- 
son desiring  to  make  a  continuous  trip  over  such  connecting  lines,  where  it 
appears  that  such  citizen  has  never  been  denied  the  right  which  he  seeks  to 
enforce,  but  that  the  proceeding  is  instituted  on  behalf  ofthe  public  generally, 
and  that,  under  the  Railroad  Law,  the  Railroad  Commissioners  and  the 
Attorney- General  have  ample  power  to  protect  the  rights  of  the  public  in 
the  event  of  the  refusal  of  the  railroad  corporation  to  perform  a  duty 
incumbent  upon  it.    People  ex  bel.  Lehmaieb  v.  Intebubban  R.  Co...  407 

2. Trial  of  issues  raised  by  the  return  to  an  alternative  mandamus  — 

modes  of  review  wliere  the  final  order  is  entered  on  findings  of  the  court  and 
on  a  verdict  respectively. 1  Where  upon  a  trial  before  a  court  without  a 
jury  of  the  issues  framed  by  an  alternative  writ  of  mandamus  and  the 
return  thereto,  the  trial  justice  makes  certain  findings  of  fact,  exceptions 
to  such  findings  present  on  an  appeal  from  a  final  order  entered  in  the 
proceeding  not  only  questions  of  law,  but  also  the  facts  for  review. 

Semble,  that  if  the  final  order  were  entered  upon  the  verdict  of  a  jury  it 
would  be  necessary  for  the  appellant,  in  order  to  review  the  facts  upon 
the  appeal,  to  appeal  from  an  order  denying  a  motion  to  set  aside  the  verdict 
and  for  a  new  trial.    People  ex  bel.  Beblinoeb  v.  Wells S78 

Teachers  having  grade  A  licenses  from  the  board  of  education  of  the 

city  of  Brooklyn  —  they  are  entitled  to  a  mandamus  to  compel  the  board  of 
education  to  place  their  names  upon  a  special  list  of  those  ehgible  for  promo- 
tion in  the  order  in  which  the  licenses  were  issued. 

Matter  of  Brooeltk  Teachebs'  Assn 47 

See  School. 

An  order  to  show  cause  requiring  the  production  of  a  ballot  before 

the  court,  and  its  examination  by  the  court,  without  objection  made  pre- 
sents only  a  question  of  law  —  effect  of  a  failure  to  produce  the  ballot  on 
appeal  from  an  order  directing  that  the  ballot  be  counted. 

People  ex  bel.  Coubtney  v.  Unqeb.    (No.  1) 249 

See  Election. 
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Where,  after  a  board  of  canvaasers  has  been  directed  to  count  a 

ballot,  an  oppoein^  candidate  obtains  an  alternative  writ  directing  that  it 
reject  the  ballot,  the  board  is  not  entitled  to  appeal  from  an  order  setting 
aside  such  alternative  writ.  Pboplb  bz  bbl.  Coubtkst  v,  Ungsb.    (No.  2).  261 
See  Elbctiok. 

Commissioner  of  building  in  New  York  city  —  not  required  by  man- 
damus to  approve  plans  for  closmg  certain  windows  in  a  party  wall  which 
violate  the  New  York  Building  Code — effect  of  a  decision  in  an  action  to 

which  he  is  not  a  party.    Pboplb  bx  bbl.  Auwbll  v,  Caldbb 81 

See  Municipal  Corporation. 

Against  a  village  to  compel  the  audit  of  a  claim  for  injury  to  property 

from  the  closing  of  a  highway,  denied.    Mattbb  of  Jonbs 265 

See  Municipal  Corporation. 

Town  auditors — power  of  the  court  to  compel  an  audit. 

Pboplb  bx  rbl.  Rhodbs  v,  Molb 88 

SeeToYTS, 

HEABUBE—  Cf  damagee. 
See  Damagbs. 

MECHANIC'S  UEN: 

i8s0  LiBN. 

IDJjK —  Penalty  for  Ming  impure  milk. 
See  Food. 

1CIK0&: 

See  Infant. 

KISSIOKAItT  SI8TEBS  OF  THE  THIBB  OBDEB  OF  ST.  FB AKCIS 

—  Their  property  held  to  be  exempt  from  taxation. 
See  Tax. 

KOBTGAGE— ^n  unrecorded  releaee  of  part  of  mortgaged  premiees  is  intf- 
fectiw  as  against  an  aseignee  of  tlie  mortgage  in  good  faith  and  for  wUue  — 
occupation  by  a  purchaser  of  the  part  releaeed  is  not  notice.]  1.  One  Thomas, 
after  executing  a  bond  and  mortgage  to  F.  R.  Gilbert  upon  certain  prem- 
ises, conveyed  a  portion  of  the  mortgaged  premises  to  a  railroad  corpora- 
tion and  also  obtained  from  the  owner  of  the  mortgage  a  release  of  the 
premises  thus  conveyed.  The  deed  and  release  were  both  delivered  to 
the  railroad  company,  which  at  once  went  into  and  continued  in  possession 
of  the  premises.     It  recorded  the  deed,  but  neglected  to  record  the  release. 

Thereafter  the  mortgage  was  assigned  to  a  party  who  paid  full  value 
therefor,  without  any  knowledge,  actual  or  constructive,  that  any  part  of  the 
mortgaged  premises  had  been  released  from  the  lien  of  the  mortgage,  except 
such  as  was  imputable  to  him  by  the  fact  that  the  railroad  company  occupied 
thepremises  in  question.     His  assignment  was  duly  recorded. 

Held,  that  the  rights  of  the  assignee  of  the  mortgage  were  superior  to 
those  of  the  railroad  company; 

That  the  railroad  companv's  occupation  of  the  premises,  not  being  incon- 
sistent with  the  existence  or  the  mortgage  lien,  was  not  such  as  would  sug- 
gest to  a  prudent  man  that  it  claimed  by  a  title  adverse  to  the  mortgage. 

Gibson  v,  Thomas 248 

2. GUven  by  one  who  subsequently  obtains  title  to  the  mortgaged  premises — 

when  not  enforcme  against  a  subhegueni  bona  fide  purchaser  of  the  mortgaged 
premises^  A  mortgage  containing  no  covenants  of  seizin  or  warranty,  exe- 
cuted and  recorded  before  the  mortgagor  had  acquired  title  to  the  premises 
described  therein,  has  no  greater  enect  than  a  quitclaim  deed,  and  is  not 
enforcible  against  the  premises  in  the  hands  of  a  person  who  purchased 
them  for  value  from  the  mort^gor's  heir  at  law  without  actual  notice  of 
the  existence  of  the  mortgage.    Donovan  v.  Twist 180 

3.  Detachment  of  interest  coupons  from  bondsA    The  detachment  of 

interest  coupons  from  bonds  secured  by  a  trust  mortgage  does  not  deprive 
the  holders  of  the  coupons  of  the  security  of  the  mortgage. 

Long  Island  L.  &T.  Co.  v,  L. I.  C.  &N.  R.  R  Co ...    80 
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4.  Action  to  foreclose  the  mortgage  because  of  the  non-^yment  of  interest 

coupons  —  wlien  the  trustees  of  the  mortgage  may  sue  without  any  action  on  the 
part  of  the  bond/iolders  —  demand  not  neeeswry  where  the  place  specified  therrfor 
no  lonqer  exists.^  A  trust  mortgage  given  to  secure  an  issue  of  bonds  hay- 
ing interest  coupons  attached  thereto  contained  the  following  clauses: 

"  Fifth.  In  case  default  shall  be  made  in  the  payment  of  any  half  gear's 
interest  or*  any  of  the  aforesaid  bonds  at  the  time  and  in  the  manner  m  the 
coupon  issued  therewith  provided  the  said  coupon  having  been*  presented 
and  the  payment  of  the  interest  therein  specified  having  been  at  the  place 
where  it  is  payable  as  herein  provided  and  such  default  shall  continue  for 
the  period  of  six  months,  then,  and  in  such  case  such  trustee  upon  the  request 
in  writing  of  the  owners  of  one-half  of  the  said  bonds  hereby  secured  then 
outstanding,  may  elect  to  and  can  thereupon  by  such  election  make  the 
principal  sum  secured  by  all  said  bonds  t-o  become  and  be  immediately  due 
and  payable  anything  contained  in  the  said  bonds  or  herein  to  the  contrary 
notwitlistanding,"  and, 

"  Seventh.  In  case  of  default  as  hereinbefore  defined  the  said  Trustee 
may  adopt  any  legal  or  equitable  method  for  foreclosing  this  mortage  and 
enforcing  the' trusts  herein  contained  or  for  collecting  the  principal  and 
interest  of  the  bonds  secured  hereby  and  may  have  appointed  a  Receiver  of 
all  property,  real  and  personal,  covered  by  this  mortgage  who  shall  have  and 
exercise  the  powers  by  law  provided  for  Receivers  of  railroad  Corporation/* 

Held^  that  the  provisions  of  the  7th  section  conferred  ample  power  upon 
the  trustee  to  sue  for  the  foreclosure  of  the  mortgage  and  compel  the  sale 
of  the  mortgaged  premises  to  the  extent  necessary  to  pay  interest  repre- 
sented by  unpaid  coupons  detached  from  the  mortage,  although  a  majority 
of  the  bondholders  had  not  set  the  trustee  in  motion  as  provided  for  m  the 
5th  section  of  the  mortgage; 

That,  assuming  that  a  demand  for  the  payment  of  the  coupons  in  question 
was  necessary,  such  demand  would  have  to  be  made  at  the  place  where  the 
interest  was  payable  by  the  terms  of  the  mortgage,  to  wit,  at  the  office  of 
the  mortgagor  corporation,  and  that  as  it  appeared  that  such  company  had 
not  maintained  any  office  since  the  year  in  which  the  coupons  were  detached 
from  the  bonds,  the  trustee  was  under  no  obligation  to  make  a  demand  of 
payment; 

That  interest  was  allowable  upon  the  coupons  from  the  time  that  they 
were  detached  from  the  bonds  and  passed  into  separate  ownership,  thus 
becoming  distinct  negotiable  instruments.    Id, 

5.  Rttra  aUowanee  beyond  $200  proper  in  a  difficult  and  extraordinary 

mortgage  fcredosure  suit.^  Prior  to  1898  section  3253  of  the  Code  of  Civil 
Procedure  provided  as  follows:  *'  In  an  action  brought  to  foreclose  a  mort- 
gage upon  real  property,  or  for  the  partition  of  real  property,  or  in  a  difficult 
and  extraordinary  case,  where  a  defense  has  been  interposed  »  ♦  ♦  the 
court  may  also,  m  its  discretion,  award  to  any  party  a  further  sum,  as  fol- 
lows :  1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding  two  and 
one-half  per  centum  upon  the  sum  due  or  claimed  to  be  due  upon  the  mort- 
gage, nor  the  aggregate  sum  of  two  hundred  dollars.  2.  In  any  other  case 
or  special  proceeding  specified  in  this  section,  a  sum  not  exceeding  five  per 
centum  upon  the  sum  recovered  or  claimed,  or  the  value  of  the  subject- 
matter  involved." 

In  1898  the  section  was  amended  by  substituting  for  the  words  "other 
case"  contained  in  the  2d  subdivision,  the  word  " action." 

Held,  that  the  effect  of  the  amendment  was  to  permit  the  court  in  a  diffi- 
cult and  extraordinary  action  to  foreclose  a  mortgage  upon  real  property  to 
grant  an  extra  allowance  of  five  per  cent  upon  the  sum  due  upon  the  mort- 
gage, even  though  the  amount  of  the  extra  allowance  exceeded  the  sum  of 
%m.    Id. 

Assumption  by  several  grantees,  from  a  mortgagor,  of  separate  par- 
cels of  the  mortgaged  premises,  of  definite  parts  of  the  debt  created  by  two 
mortgages  thereon  —  their  right  on  a  foreclosure  of  the  second  mortgage  to 

have  the  first  mortgagee  made  a  party  thereto.    Rudolf  v,  Burtok 813 

See  Party. 

*8ic. 
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A  covenant  not  to  assi^  a  lease  is  not  violated  by  a  mortgage 

thereof  or  an  assignment  under  its  foreclosure.    Dunlof  v,  Muuit 498 

See  Landlord  and  Tenant.      • 

Redemption  from  a  tax  sale  —  a  purchaser  at  a  mortgage  foreclosure 

sale  is  a  '*  holder  of  any  mortgage." 

People  bz  rel.  B.  U.  £l.  R.  R.  Co.  v.  Morgan 2&2 

See  Tax. 

The  recording  of  an  assignment  of  a  mortgage  is  evidence  of  its 

delivery.    Van  Gaabbbee  v.  Staples 271 

See  Evidence, 

KOnOK  AND  OBJ^EBt  ^Dtfault  ^failure  to  demand  a  copy  complaint 
toithin  tweniy  days  —  a  vwtion  to  require  plaintiff's  attorney  to  eerve  a  copy  com- 
plaint and  accept  an  answer  is  improper^  it  shoidd  be  to  open  the  dtfault  and 
Jor  leave  to  serm  a  demand. 

See  Stokes  v.  Sceiildknecht 602 

A  notice  of  motion  to  confirm,  etc.,  a  decision  of  commissioners  to  lay 

^Mt  highways  must  be  served  b^ore,  but  the  motion  day  may  be  made  after, 
thirty  days  from  the  JUinff  of  the  decision. 

/S60  Matter  OF  Thomson 221 

Practice — remedy  for  the  correction  of  a  judgment  entered  on  a  stipula- 
tion —  a  motion  to  amend  a  judgment  may  be  made  before  a  justice  other  than 
the  one  diiecting  it. 

See  Aronson  «.  Sire 607 

If  an  executiim  against  tlie  person  is  unauthorized  a  remedy  exists  by 

habeas  corpus  or  preferably  by  motion. 

See  People  ex  rel.  Harris  «.  Gill 192 

Facts  appearing  in  the  record  on  appeal  in  another  case — when  they 

cannot  be  used  in  deciding  a  motion. 

iSse  Zeltner  V.  Zeltner  Brewino  Co 887 

Waiver  of  tlie  right  to  appeal  from  an  order  vacating  a  judgment  and 

consolidating  actions. 

See  Rockefeller  v.  St.  Reois  Paper  Co 267 

Res  adiudicata  —  pr»wc»pfe  of  how  far  applied  in  the  case  of  an  order. 

See  Matter  op  Tredwell 570 

MUNICIPAL  CORPORATION  —  Pier  property  in  the  North  river  conveyed 
by  New  York  city  —  eff^ect  of  a  reservation  of  certain  streets  in  tlie  deed  Unreof — 
effect  of  a  conveyance  in  fee  upon  covenants  contained  in  prior  deeds — adverse 
possession  does  not  run  against  the  covenants — injunction  to  ratrain  the  city 
from  caueing  bulkheads  to  be  built  pursuant  to  such  covenants  —  the  title  is  he& 
by  the  city  upon  a  public  trust  and  cannot  be  conveyed  in  contravention  thereof] 
1.  In  1850  the  city  of  New  York  executed  two  deeds  to  one  Lindslev,  convey- 
ing property  bounded  on  the  north  by  the  center  line  of  Forty-thirtl  street,  on 
the  south  by  the  center  line  of  Forty-second  street,  on  the  west  by  the 
westerly  line  of  Thirteenth  avenue  and  on  the  east  by  the  line  of  high-water 
mark  in  the  North  river.  Each  deed  contained  the  following  clause: 
"Saving  and  reserving  from  and  out  of  the  hereby  granted  premises  so 
much  thereof  as  per  said  map  annexed  forms  part  or  portions  of  Twelfth 
and  Thirteenth  avenues  and  Forty-third  street,  for  the  uses  and  purposes  of 
public  streets,  avenues  and  highwa)[S  as  hereinbefore  mentioned." 

The  deeds  further  provided  that  Lindsley  should  receive  all  the  wharfage 
accruing  from  the  premises  granted,  except  from  that  portion  of  the  premises 
which  was  includea  within  the  lines  of  Forty-second  and  Forty -third  streets, 
the  right  to  receive  the  wharfage  accruing  from  which  was  reserved  to  the 
cit^.  The  deed  also  contained  a  covenant  on  the  part  of  Lindsley,  his 
heirs  and  assigns,  to  construct,  upon  request  of  the  city,  at  his  own  expense, 
a  number  of  bulkheads,  wharves,  streets  or  avenues  which  should  form 
so  much  of  Forty-second  and  Forty-third  streets  and  Twelfth  and  Thirteenth 
avenues  as  should  fall  within  the  limits  described  in  the  deed  and  would 
forever  keep  them  in  repair  and  that  such  streets  and  avenues  should  always 
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remain  public  Btreets;  that,  in  case  lindsley  should  make  default  in  carrying 
out  the  covenants,  the  city  might  perform  them  at  Lindsley's  cost. 

The  deeds  were  accompanied  by  maps  which  showed  the  existence  of 
Forty-second  and  Forty -third  streets  extending  to  the  high-water  mark  of 
the  river,  also  the  existence  of  Twelfth  and  Thirteenth  avenues  and  the 
proposed  bulkheads  or  piers  to  be  erected  on  the  land  covered  by  the  grant 
in  addition  to  this,  such  streets  and  avenues  appeared  as  existing  streets 
upon  a  map  filed  pursuant  to  chapter  182  of  the  Laws  of  1837. 

At  the  time  the  grants  to  Lindsley  were  made.  Forty-second  and  Forty- 
third  streets  were  in  actual  existence  and  use  to  the  extent  shown  upon  the 
maps,  the  parts  under  water  being  used  as  approaches  to  the  parts  above 
water  and  vice  versa. 

In  1852  the  city  granted  Lindsley  a  pier  situated  at  the  foot  of  Forty-third 
street  in  the  North  river  by  a  deed  containing  the  following  description: 
"Beginning  at  the  point  formed  by  the  intersection  of  the  northerly  side 
of  Forty -third  Street  with  the  easterly  line  or  side  of  the  Twelfth  Avenue; 
running  thence  southerly  along  the  easterly  side  of  the  Twelfth  Avenue  to 
the  northerly  side  of  said  pier;  thence  westerly  two  hundred  and  eleven  feet 
three  inches;  thence  southerly  forty  feet  five  inches;  thence  easterly  two 
hundred  and  twelve  feet  two  inches  to  the  easterly  side  of  the  Twelfth 
Avenue,  and  thence  southerly  to  a  point  where  the  southerly  side  of  Forty- 
third  Street  intersects  the  said  Twelfth  Avenue.  *  *  *  Subject  to  the 
right  of  the  parties  of  the  first  part  to  order  said  pier  extended  into  the  river 
at  the  expense  of  the  said  party  of  the  second  part  whenever  and  in  what- 
ever way  they  may  see  fit,  reserving  to  the  party  of  the  first  part  to  extend 
said  pier  at  the  expense  of  the  corporation  of  the  City  of  New  York,  or  to 
grant  the  right  to  do  so  to  other  parties,  if  the  said  party  of  the  second 
part  fail  or  neglect  to  extend  said  pier  when  ordered  so  to  do,  in  which 
case  the  right  to  wharfage,  etc. ,  at  the  portion  of  the  pier  extended  shall 
belong  to  the  parties  at  whose  expense  the  extension  shall  be  made."  This 
pier  subsequently  decayed  and  became  dangerous  and  was  finally  abandoned 
by  Lindsley 's  successor  in  title. 

Subsequent  to  1870  a  new  bulkhead  line  was  established  much  further  out 
in  the  river  than  the  bulkhead  line  in  existence  when  Lindsley  took  title. 

Heldt  that  the  clause  above  quoted,  appearing  in  the  deeds  of  1850,  had  the 
effect  of  excepting  from  the  operation  of  the  deeds  the  streets  laid  down 
upon  the  maps  annexed  to  the  deeds,  and  dedicated  them  to  the  use  of  the 
public; 

That,  assuming  that  the  deed  executed  in  1852  conveyed,  not  only  the  pier, 
but  the  fee  of  the  land  covered  by  the  pier,  it  did  not  destroy  the  force  and 
effect  of  the  covenants  contained  in  the  deeds  executed  in  1850  requiring  the 
streets  appearing  upon  the  map  to  be  kept  and  maintained  as  public  streets 
and  entitling  the  city  to  compel  the  building  of  such  bulkheads  as  the  dty 
might  direct; 

That  if  it  was  the  purpose  of  the  deed  of  1852  to  convey  the  lands 
described  therein  in  fee  simple  absolute,  relieved  from  the  covenants  con- 
tained in  the  deeds  of  1850,  the  deed  would  be  void,  as  the  city  held  the  title 
to  the  lands  included  in  the  streets  impressed  with  a  public  trust  and  could 
not,  without  legislative  authoritv,  convey  title  in  contravention  thereof; 

That  a  mesne  grantee  of  the  pier  property,  having  entered  under  a  quali- 
fied title,  was  estopped  from  asserting  any  other  claim  and  could  not  acquire 
title  to  the  property  by  adverse  possession; 

That  the  city  having,  after  the  pier  had  been  abandoned,  assumed  to  exer- 
cise the  rights  reserved  to  it  under  the  deeds  of  1850,  by  directing  the  owner 
of  the  lots  lying  between  Forty -second  and  Forty-third  streets  to  construct  a 
bulkhead  in  front  thereof,  which  bulkhead  would  cut  off  access  to  the  pier 
as  it  had  theretofore  existed,  the  owner  of  the  pier  property  was  not  entitled 
to  an  injunction  restraining  the  construction  of  the  bulkhead,  but  should 
be  remitted  to  his  legal  remedy,  if  any. 

Knickerbocker  Ice  Co.  v.  42d  St.  R.  R.  Co 630 

2. Exclusive  jurisdietion  of  the  superintendent  of  buildings  in  yew  York 

eity  over  fire  escapes  on  factory  buildingsA  A  special  statute  providing  for 
a  particular  class  of  cases  is  not  repealea  by  a  subsequent  statute,  general 
in  its  terms,  provisions  and  application,  unless  the  intent  to  repeal  it  is  mani- 
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f est,  although  the  terms  of  the  general  act  are  broad  enough  to  include  the 
cases  embraced  in  the  special  law. 

The  Labor  Law  (Laws  of  1897,  chap.  415),  which  was  passed  nine  days 
after  the  Greater  New  York  charter  (Laws  of  1897,  chap.  878),  was  not 
designed  to  take  from  the  superintendent  of  buildings  of  the  city  of  New 
York  the  exclusive  jurisdiction  theretofore  residing  In  him  to  require  the 
erection  of  fire  escapes  on  factory  buildings  in  the  borough  of  Manhattan  and 
to  transfer  such  jurisdiction  to  the  Factory  Inspector  of  the  State  of  New 
York. 

The  exclusive  jurisdiction  which  the  building  department  of  the  city  of 
New  York  had,  up  to  the  enactment  of  the  Greater  New  York  charter 
(Laws  of  1897,  chap.  878),  was  continued  by  section  647  of  that  charter, 
which  provides:  "  The  several  acts  in  effect  at  the  time  of  the  passage  of 
this  act  concerning,  affecting  or  relating  to  the  construction,  alteration  or 
removal  of  buildmgs  or  other  structures  in  any  of  the  municipal  and  public 
corporations  included  within  the  city  of  New  York  as  constituted  by  this  act 
are  hereby  continued  in  full  force  and  effect  in  such  municipal  and  public 
corporations  respectively,  except  in  so  far  as  the  same  are  inconsistent  with 
/r  are  modified  by  this  act;  provided,  however,  that  the  municipal  assembly 
shall  have  power  to  establish  and,  from  time  to  time,  to  amend  a  code  of 
ordinances  to  be  known  as  the  *  building  code,'  providing  for  ail  matters 
concerning  *  *  *  the  construction,  alteration  or  removal  of  buildings  or 
structures  erected  or  to  be  erected  in  the  city  of  New  York  as  constituted  by 
this  act.  ♦  »  ♦  The  provisions  of  such  *  building  code '  shall  bo  in  con- 
formity with  and  be  subject  to  all  general  laws  of  the  estate  (sic)  concerning, 
affecting  or  relating  to  buildings  or  classes  of  buildings  or  other  structures." 

The  provisions  of  such  section,  with  respect  to  the  enactment  of  the 
Building  Code,  do  not  establish  an  intention  on  the  part  of  the  Legislature 
that  the  jurisdiction  of  the  superintendent  of  buildings  of  the  city  of  New 
York,  with  respect  to  fire  escapes  on  factories,  should  terminate  when  the 
Building  Code  was  enacted.    Citt  of  New  Yobk  v.  Trustees 855 

8. The  New  York  Building  Code  has  the  faree  of  a  itatute.]    The 

Building  Code  of  the  city  of  New  York,  as  enacted,  continued  the  jurisdic- 
tion residing  in  the  superintendent  of  buildings  of  the  city  of  New  York 
over  fire  escapes,  and,  inasmuch  as  the  Building  Code  was  confirmed  by  sec- 
tion 407  of  the  revised  charter  (Laws  of  1901,  chap.  466),  it  may  be  given, 
within  the  corporate  limits  of  the  city,  the  force  of  a  statute  passed  by  the 
Legislature.    Id. 

4. Right  of  a  member  of  the  uniformed  force  of  the  New  York  fire  depart- 
ment, injured  while  in  the  active  discharge  of  his  duties,  to  he  employed  in  some 
inactive  service  at  the  same  scUary — notice  to  Mm  of  a  hearing  btfore  dismissal.} 
The  fire  commissioner  of  the  city  of  New  York  directed  two  surgeons 
attached  to  that  department  to  examine  a  member  of  the  uniformed  force  of 
the  department  who  had  been  injured  while  discharging  his  duty  at  a  fire  on 
%  steamship.  These  surgeons  reported  that  the  fireman  'Ms  permanently  dis- 
abled from  performing  any  dutv  as  a  fireman.  January  15,  1902,  he  fell  in 
hold  of  a  vessel,  fracturing  the  orim  of  his  pelvis.  He  is  now  permanently 
lame;  one  leg,  owing  to  contraction,  is  three-quarters  of  an  inch  shorter  than 
the  other.     He  also  suffers  from  continual  neuralgia." 

Held,  that  the  words  ''duty  as  a  fireman"  should  be  interpreted  as  mean- 
ing "  active  duty  in  the  uniformed  force; " 

That  if  the  iniured  fireman,  although  permanently  disabled  from  perform- 
ing  active  duty  in  the  uniformed  force  of  the  department,  was  still  able  to 
pmorm  certain  other  special  services  in  the  department  which  did  not 
require  active  service  as  a  fireman,  he  came  within  the  clause  of  section  790 
of  the  Greater  New  York  charter  (Laws  of  1897,  chap.  878,  as  amd.  by  Laws 
of  1901,  chap.  466),  which  provides:  "But  should  permanent  disability 
caused  by  injuries  received  in  the  active  discharge  of  his  duties  disqualify 
him  only  from  performing  active  duty  in  the  uniformed  force,  he  shall  be 
employed  at  the  salary  received  when  such  disability  occurred  in  some  posi- 
tion in  the  department  not  requiring  active  service  as  a  fireman; " 

That  the  clause  of  section  790,  providing  that  in  every  case  the  fire  com- 
missioner shall  determine  the  circumstances  of  disqualification,  was  qualified 
by  the  clause  quoted  and  was  subordinate  thereto; 
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That  the  weight  to  be  given  to  the  determination  of  the  oommiflrioner  in  a 
particular  case  would  be  weakened,  if  not  destroyed,  if  it  appeared  that  the 
fireman  affected  by  the  determination  was  not  given  notice  or  an  opportunity 
to  be  heard.     People  £X  rel.  Youko  v.  Stubgis 90 

5. OampeHiion  in  the  maJdng  of  contracts  for  street  pawmente  in  New 

York  city — what  arrangement  for  the  obtaining  of  a  supply  qf  a  patented 
article  by  any  bidder  does  not  constitute  "  a  fair  and  reasonable  opportunity  for 
competition."^  Section  1554  of  the  revised  New  York  charter  (Laws  of  1901, 
chap.  466),  which  provides:  ''Except  for  repairs,  no  patented  pavement 
shall  be  laid,  and  no  patented  article  shall  be  advertised  for,  contracted  for 
or  purchased,  except  under  such  circumstances  that  there  can  be  a  fair  and 
reasonable  opportunity  for  competition,  the  conditions  to  secure  which  shall 
be  prescribed  b;^  the  board  of  estimate  and  apportionment,"  is  designed  to 
prevent  the  laying  of  patented  pavements  unless  under  circumstances  insur- 
ing a  fair  and  reasonable  opportunity  for  competition,  except  where  the  pat- 
ented pavement  is  desired  for  the  purpose  of  repairing  an  existing  patented 
pavement,  to  which  case  the  condition  as  to  the  opportunity  for  competition 
does  not  apply. 

If  the  municipal  authorities  decide  to  lay  a  pavement  of  a  certain  general 
character,  complying  with  the  requirements  specified  by  them,  the  section 
does  not  prohibit  the  owners  of  a  patented  pavement,  complying  with  the 
specified  requirements,  from  bidding  upon  and  being  awarded  the  contract, 
as  those  able  to  lay  the  same  character  of  pavement  can  enter  into  competi- 
tion with  the  owner  of  the  patented  pavement  and  thus  create  the  condition 
contemplated  by  the  section. 

The  section  however,  prohibits  the  municipal  authorities  from  advertising 
for  proposals  to  pave  a  street  with  a  particular  patented  pavement,  although 
such  authorities  have  entered  into  an  agreement  with  the  owner  of  the 
patented  pavement,  by  which  the  latter  has  agreed  to  furnish  all  bidders 
with  all  the  materials  and  authority  necessary  to  enable  them  to  lay  the 
patented  pavement  at  a  uniform  price  per  square  yard,  as  no  one  but  the 
patentee  could,  under  such  conditions,  lay  tlie  pavement  without  paying 
the  patentee  the  stipulated  price  per  square  yard,  thus  affording  the  paten- 
tee, if  it  chose  to  bid  upon  the  work,  an  advantage  over  all  other  bidders 
which  would  effectually  eliminate  all  competition.    Ross  «.  Low 461 

6. Ordinance  prohibiting  the  "  hindrance  of  free  and  unmolested  tratel" 

in  its  streets — ths  Legislature  may  authorize  it  —  what  ordinance  may  be  law- 
fully adopted  thereunder.]  The  charter  of  the  city  of  Amsterdam  empowers 
the  common  council  thereof  to  pass  ordinances  ''to  prohibit  the  gathering 
or  assembling  of  persons  upon  the  public  streets  of  said  city,"  and  to  author- 
ize the  police  to  disperse  such  gatherings,  and  upon  the  refusal  of  persons 
so  congregated  to  disperse,  to  make  summary  arrest  and  to  prosecute  them 
as  disorderly. 

Held,  that  the  Legislature  might  confer  such  authority,  and  that  such 
provision  of  the  charter  authorized  the  common  council  to  pass  an  ordinance 
providing,  "It  shall  not  be  lawful  for  any  person  or  persons  to  make  and 
countenance  or  assist  in  any  noise  or  disturbance  or  improper  diversions  in 
the  streets  or  alleys,  or  in  any  place  in  the  city,  or  who  shall  collect  in 
crowds  to  the  annoy ince  and  disturbance  of  citizens  or  to  the  hindrance  of 
free  and  unmolested  travel,    *    »    ♦. 

"  Section  2.  Every  person  violating  any  provision  of  this  ordinance  shall 
be  liable  to  a  fine  of  five  dollars  for  each  offense."    People  «.  Pierce 125 

7. What  constitutes  a  violation  of  such  an  ordinance,]    Upon  an  appeal 

from  a  judgment  convicting  the  defendant  of  a  violation  of  the  ordinance, 
it  appeared  that  the  defendant  stood  in  one  of  the  public  streets  in  the  city 
and  delivered  a  speech  and  that  a  crowd  of  from  fifty  to  seventy  people 
gathered  around  him;  that  he  was  standing  just  north  of  the  center  of  Uie 
street  and  that  the  crowd  was  mostly  collected  upon  the  north  side  of 
the  street;  that  there  was  a  passageway  still  left  for  the  passage  of  vehicles 
upon  the  south  side  of  the  street;  that  a  police  officer  request^  the  defend- 
ant to  stop  speaking,  and  that,  upon  the  defendant's  refusal  to  comply 
with  this  request,  he  was  arrested. 
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Held,  that  the  judgment  of  conviction,  which  was  entered  upon  the  verdict 
of  a  jury,  should  be  affirmed; 

That  whether  or  not  the  crowd  which  had  gathered  upon  the  street  could, 
•as  a  matter  of  law,  be  said  to  be  a  * '  hindrance  of  free  and  unmolested  travel " 
upon  the  street,  the  jury  were  justified  in  finding,  as  a  matter  of  fact,  that 
it  did  constitute  sucn  a  hindrance  and  that  the  defendant  was  guilty  of  a 
Tiolation  of  the  ordinance.    Id, 

8.  Eeduetum  by  a  deputy  of  tJie  salary  of  an  employee  transferred  from 

the  city  of  Brooklyn  to  the  Greater  New  York — seeiion  15&ofthe  Greater  New 
York  ^larter  has  no  application  thereto.]  The  provisions  of  section  1543  of  the 
Greater  New  York  charter  (Laws  of  18d7,  chap.  878)  apply  only  to  removals 
by  heads  of  the  departments  and  have  no  application  to  the  action  of  a 
deputy  commissioner  of  water  supply  in  the  borough  of  Brooklyn,  in  reduc- 
ing, pursuant  to  section  456  of  that  charter,  the  salary  of  a  steam  fitter  in  the 
department  of  water  supply  in  the  former  city  of  Brooklyn,  which  had  been 
increased  just  prior  to  the  time  when  the  Greater  New  York  charter  took 
effect,  to  the  amount  which  such  steam  fitter  was  receiving  prior  to  the 
increase.    People  ex  rel.  Havron  v.  Dalton 110 

9.  Commissioner  of  Jmildings  in  New    York  eiiy  —  not  required   by 

mandamus  to  approte  piansfor  closing  certain  windows  in  a  party  wall  whim 
violate  the  New  York  Building  Code.]  Where  adioining  lots  in  the  borough 
of  Brooklyn  are  separated  by  a  party  wall  in  which  a  prior  owner  has  con- 
structed windows,  the  commissioner  of  buildings  of  the  borough  will  not  be 
required  by  mandamus  to  approve  plans  filed  by  one  of  the  present  adjoin- 
ing owners,  under  which  she  proposes  to  brick  up  some  of  the  windows  and 
build  up  her  half  of  the  party  wall,  when  it  appears  that  the  proposed 
change  in  the  party  wall  will  constitute  a  violation  of  the  Building  Code 

of  the  city  of  New  York.    People  ex  rel.  Auwell  v.  Caldrr 81 

10. Bfeet  of  a  decision  in  an  action  to  which  Tie  is  not  a  party.]    The 

building  authorities  are  not  precluded  from  objecting  to  the  proposed  change 
by  the  fact  that,  in  an  action  between  the  owners  of  a  different  partjr  wall, 
upon  the  authority  of  the  decision  in  which  the  right  to  close  up  the  wmdows 
in  the  party  wall  in  question  was  based,  the  objection  that  the  change  there 
proposed,  was  forbidden  by  the  Building  Code  was  overruled,  where  it 
appears  that  no  officer  of  the  building  department  was  a  party  to  that 
litigation.    Id. 

11. Village  ordinance  —  wTien  passed  under  subdivision  4  cf  section  14  €f 

cJtapter  468  of  the  Laws  of  1870,  it  must  be  published  as  required  by  subdivision 
25  of  section  57  of  chapter  426  of  the  Laws  of  1847.]  An  ordinance  of  the  vil- 
lage of  Chatham,  which  was  apparently  incorporated  under  the  Village  Law 
of  1847  (Laws  of  1847,  chap.  426  and  its  amendments),  passed  under  subdi- 
vision 4  of  section  14  of  chapter  458  of  the  Laws  of  1870,  is  not  effective 
unless  it  appears  that  the  requirements  of  subdivision  25  of  section  57  of  the 
Village  Law  of  1847.  in  respect  to  the  publishing  and  posting  of  village  ordi- 
nances, have  been  complied  with. 

Shaw  «.  N.  Y.  Central  «&  H.  R.  R.  R.  Co 187 

12. The  record  thereof  haw  put  in  etidence.]  Qucere,  whether  the  rec- 
ord of  a  village  ordinance  may  be  read  in  evidence  from  an  ordinance  book 
into  which  it  has  been  copied,  unless  such  record  is  properly  certified  and  is 
accompanied  by  the  requisite  proof  of  publication  and  posting.    Id. 

18.  —  The  commissioner  of  water  supply,  gas  and  electricity  of  the  city  of 
New  York  is  the  successor  of  i?ie  board  of  commissioners  of  electrical  subways/] 
The  commissioner  of  water  supply,  gas  and  electricity  of  the  city  of  New 
York  is,  by  virtue  of  subdivision  5  of  section  469  of  the  revised  Greater  New 
York  charter  (Laws  of  1901,  chap.  466).  the  successor  of  the  board  of  com- 
missionere  of  electrical  subways  within  the  meaning  of  the  contract  exe- 
cuted April  7,  1887,  between  such  board  and  the  Consolidated  Telegraph 
and  Electrical  8ubway  Company. 

People  ex  rel.  Con'd  Subway  Co.  v.  Monroe 542 

Apf.  Div.— Vol.  LXXXV.         43 


Digitized  byCjOOQlC 


674  INDEX. 

KUNICIPAIi  OOBPOBATIOK  —  Ocmtinued.  paqk. 

14. Be  ha»  power  to  eupervise  the  construction  qf  mhioays  ly  intpeet^n 

and  to  require  the  subway  company  to  pay  their  salaries.']    Under  the  contract,  | 

and  section  528  of  the  revised  Greater  xTew  York  charter,  the  commissioner  I 

of  water  supply,  gas  and  electricity  has  power  to  supervise,  through  compe-  ' 

tent  inspectors,  the  location  and  construction  of  subways  laid  pursuant  to 

the  contract  and  may,  as  a  condition  of  granting  a  permit  for  the  construe-  i 

tion  of  such  subways,  require  the  subway  company  to  pay  the  salaries  of 

such  inspectors.    Id. 

15. The  president  of  the  borough  has  power  to  see  that  the  trenches  are  j 

guarded  and  refilled.]    Semble,  that,  under  section  891  of  the  revised  charter,  | 

it  is  the  dutv  of  the  president  of  the  borough,  and  not  the  duty  of  the  com-  I 

missioner  or  water  supply,  gas  and  electricity,  to  see  that  the  trenches  exca-  ! 

vated  in  the  construction"  of  the  subway  are  properly  guarded  and  are  prop- 
erly refilled  and  that  the  pavements  are  properly  relaid.    Id. 

16. Mandamus  against  a  village  to  compel  the  audit  of  a  daim  for 

injury  to  pro^oertyfrom  the  closing  of  a  highway,  denied.]  An  owner  of  prop- 
erty in  a  village,  who  claims  Uiat  his  property  has  been  injured  by  the 
closing  of  a  highway,  is  not  entitled  to  a  peremptory  writ  of  mandamus 
to  compel  the  auditing  of  his  claim,  as,  if  any  wrong  has  been  done  him, 
he  has  a  complete  rem^y  against  the  municipality  by  action. 

Matter  op  Jones 285 

17. Removal  of  the  chief  clerk  in  the  tax  department,  New  York  city  — 

he  is  not  a  '*  regular  clerk.'*]  The  chief  clerk  in  the  tax  department  for  the 
borough  of  Manhattan  in  the  city  of  New  York  is  not  a  "regular  clerk," 
but  occupies  a  confidential  relation  to  the  commissioners  of  taxes,  and  can, 
therefore,  be  peremptorily  discharged  without  the  preferring  of  charges  or 
the  assigning  of  reasons.    People  ex  bel.  Bbrlinoeb  f>.  Wells 878 

18. Effect  of  dassification  by  civil  service  commissioners.]    The  fact  that 

a  position  has  been  classified  by  the  civil  service  commissioners  in  the  non- 
competitive schedule,  while  not  conclusive,  is  entitled  to  great  weight  in 
doubtful  cases  upon  the  question  whether  the  incumbent  of  such  position 
holds  a  confidential  relation  to  the  appointing  power,    /d 

Teachers  having  grade  A  licenses  from  the  board  of  education  of  the 

city  of  Brooklyn  —  their  ri^ht  to  promotion  cannot  be  affected  by  any  by- 
laws of  the  board  of  education  of  the  city  of  New  York  —  they  are  entitled 
to  a  mandamus  to  compel  the  board  of  education  to  place  their  names  upon 
a  special  list  of  those  eligible  for  promotion  in  the  order  in  which  the  licenses 

were  issued.    Matter  of  Bbookltk  Teache&ils' Assn 47 

See  School. 

Negligence — rule  as  to  equality  of  rights  between  vehicles  and  street 

cars  at  street  intersections — not  applicable  where  the  vehicle  simply  crosses 
at  such  intersection  from  one  side  to  the  other  of  the  street  upon  which  it 
and  the  car  are  both  traveling. 

SCHMEDDING  V.  N.  Y.  &  QUEBNS  CoUNTY  R.  Co 24 

See  Neoligencb. 

The  word  **  borough"  in  subdivision  1  of  section  11  of  the  Liquor 

Tax  Law,  as  amended  in  1008,  held  to  have  been  inadvertently  used  and  not 
to  prevent  an  increase  of  one-half,  contemplated  by  subdivision  7  of  that  sec- 
tion, in  the  tax  in  boroughs.    People  ex  rel.  Gress  «.  Billiard 507 

See  Intoxicating  Liquor. 

Defense  that  a  town  incorporated  into  the  Greater  New  York  had, 

before  that  event,  against  public  policy,  increased  the  pay  of  one  of  its 

employees.    Cooley  v.  City  op  New  York 107 

See  Pleading. 

The  Legislature  cannot  authorize  a  municipal  ordinance  prohibiting 

advertisements  on  fences  —  New  York  city  legislation.    People  v.  Green.  400 
See  Constitutional  Law. 

Action  against  towns. 

See  Town. 
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NEGLIGENCE  —  Teanuter  killed  at  a  railroad  crossing  —  absence  of  proof 
that  Tie  looked  for  an  approaching  train  — proof  of  freedom  from  contributory 
negligence  required.^  1.  In  an  action  to  recover  damages  for  the  negligent 
killing  of  Uie  plaintiff's  intestate,  the  plaintiff,  in  order  to  recover,  must 
make  it  appear,  either  by  direct  evidence,  or  else  by  inference  fairly 
deducible  from  the  facts  proven,  that  the  intestate  was  free  from  con- 
tributory negligence  on  his  part,  and  when  the  circumstances  point  as  much 
to  the  negligence  of  the  intestate  as  to  its  absence,  or  point  in  neither  direc- 
tion, a  nonsuit  must  be  granted. 

The  presumption  that  a  person  exposed  to  danger  will  exercise  care  and 
prudence  in  regard  to  his  own  safety  does  not  permit  the  inference  to  be 
drawn  that  he  exercised  due  care. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the 
plaintiff's  intestate,  who,  while  driving  a  four-horse  team  attached  to  an 
empty  wagon,  was  struck  and  killed  by  one  of  the  defendant's  trains  at  a 
highway  crossing,  it  appeared  that  the  accident  occurred  about  six  o'clock 
on  a  dark  December  evening,  and  that  the  intestate  had  good  hearing  and 
eyesight  and  was  familiar  with  the  locality;  that  his  team,  which  was 
a  gentle  one,  was  walking  at  the  rate  of  about  two  and  a  half  miles  an 
hour. 

The  highway  upon  which  the  intestate  was  driving  ran  nearlv  parallel 
with  the  track  and  about  fifty  feet  distant  therefrom  until  it  turned  sharplv 
with  a  steep  ascending  grade  to  pass  over  the  tracks.  The  train  which 
struck  the  intestate  was  traveling  in  the  same  direction  that  he  was. 

Evidence  was  given  tending  to  show  that  the  train  was  running  at  the 
rate  of  fort^-five  or  fifty  miles  an  hour,  and  that  no  bell  was  rung  or  whistle 
sounded  as  it  approached  the  crossing. 

It  appeared  from  the  testimony  most  favorable  to  the  plaintiff  that,  for 
more  than  100  feet  from  the  crossing,  the  intestate,  by  turning  and  looking 
partially  backward,  could  have  seen  the  approaching  train  for  a  distance  or 
at  least  900  feet.  The  only  eye-witness  of  the  accident  testified  that  he  spoke 
to  the  intestate  before  he  got  within  100  feet  of  the  track,  and  that  the  intes- 
tate said  he  thought  there  was  no  danger  from  a  train  and  looked  down  the 
track  and  that  there  was  none  then  in  view. 

There  was  no  evidence  as  to  whether  or  not  the  intestate  looked  again 
before  driving  upon  the  track. 

Heldf  that  a  judgment  entered  upon  a  verdict  In  favor  of  the  plaintiff 
should  be  reversed,  on  the  ground  that  there  was  no  affirmative  evidence  or 
circumstance  from  which  tne  jury  could  find  that  the  intestate  was  free 
from  contributory  negligence,  and  that  the  trial  court  erred  in  submitting 
that  question  to  the  jury.    McAuliffe  v,  N.  Y.  Central  &  H.  R.  R.  R.  Co.  187 

2. Collision  between  a  wagon  crossing  a  railroad  at  a  street  intersection 

and  a  car  goin^g  twenty  miles  an  liour — it  presents  a  question  for  the  jury — fail- 
ure to  look  both  ways  at  the  crossing,  immaterial — $25,000  terdict  sustained.] 
In  an  action  to  recover  damages  resulting  from  the  death  of  the  plaintiff's 
intestate,  it  appeared  that  the  defendant  operated  a  street  railroad  on  Fulton 
street,  in  the  present  city  of  New  York;  that  Hoffman  boulevard  runs  into 
Fulton  street  from  the  southeast,  but  does  not  cross  it;  that  a  street  known 
as  Rose  avenue  commences  on  the  opposite  side  of  Fulton  street  and  forms 
a  practical  continuation  of  Hoffman  boulevard. 

It  further  appeared  that  at  half-past  three  of  the  afternoon  of  the  day 
of  the  accident,  the  intestate,  in  company  with  a  woman,  drove  along  the 
middle  of  Hoffman  boulevard  into  Fulton  street  and  across  the  defendant's 
tracks;  that  the  rear  part  of  the  wagon  was  struck  by  one  of  the  defendant's 
cars  and  the  intestate  was  killed. 

When  the  intestate  was  within  twenty  feet  of  the  track,  the  car  was 
between  two  hundred  and  two  hundrea  and  fifty  feet  distant,  and  was 
seventy  to  seventy -five  feet  distant  when  the  horse  was  upon  the  track. 
The  horse  was  traveling  at  an  ordinary  gait,  while  the  defendant's  car  was 
traveling  at  a  spe^  of  twenty  miles  an  hour,  which  was  as  fast  as  it  could 
go.  The  motorman  made  no  attempt  to  stop  the  car  until  the  horse  was 
upon  the  track,  and  it  was  then  too  late  for  him  to  avoid  the  collision.  There 
was  some  evidence  that  the  intestate  drove  upon  the  tracks  without  looking 
either  to  the  right  or  to  the  left,  but  it  also  appeared  that  the  boulevard 
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approached  Fulton  street  at  such  an  angle  as  to  have  enabled  the  intestate 
to  see  the  car  without  turning  his  head. 

Held,  that  the  questions  whether  the  defendant  was  guilty  of  negligence 
and  whether  the  intestate  was  free  from  contributory  negligence  were  prop- 
erly submitted  to  the  Jury  and  that  a  verdict  in  favor  of  the  plaintiff  shouli 
bo  affirmed; 

That  a  failure  to  prove  that  the  intestate  looked  before  going  upon  the 
track  was  not  material,  where  the  car  was  at  such  a  distance  as  to  warrant 
an  assumption  of  safety. 

That,  it  appearing  that  the  intestate  was  thirty-eight  years  of  age;  that  he 
held  a  life  position  at  an  annual  salary  of  $3,800  and  that  his  income  was  the 
sole  support  of  his  wife  and  two  children,  aged  eight  and  twelve  years  respec- 
tively, it  could  not  be  said  that  a  verdict  for  $25,000  was  excessive. 

Lane  «.  Bbooklyn  Heights  R.  R.  Co 85 

8.  -^—  Newly-diicowred  evidence,  wJien  insufflcient.}  Upon  a  motion  made 
by  the  defendant  for  a  new  trial  upon  the  ground  or  newly-discovered  evi- 
dence, the  defendant  submitted  an  affidavit  made  by  the  woman  who  was 
driving  with  the  intestate,  in  which  she  averred  that  she  was  driving  the 
horse  on  the  occasion  in  question;  that  she  had  no  control  over  him  and 
that  the  intestate  knew  that  she  could  not  drive;  that  she  and  the  intestate 
were  talking  and  laughing  and  that  neither  of  them  was  looking  or  thinking 
about  the  street  car  tracks  and  that  just  before  the  car  struck  the  wagon,  the 
intestate  seized  the  reins. 

Held,  that  the  motion  was  properly  denied,  for  the  following  reasons,  viz., 
that  it  did  not  appear  that  the  accident  was  caused  by  the  unskillful  driving 
of  the  horse;  that  all  of  the  eye-witnesses  to  the  accident  who  were  sworn 
upon  the  trial  testified  that  the  intestate  himself  was  driving;  that  the  hoiae 
was  driven  at  a  steady  gait;  that  the  defendant  know  the  name  and  address 
of  the  intestate's  companion  before  the  trial,  and  that  it  did  not  appear  that 
the  latter  was  willing  to  testify  upon  a  new  trial  or  that  the  defendant  desired 
or  intended  to  call  her  as  a  witness  upon  such  a  trial.    Id. 

4. Railroad  company  —  liability  of,  for  flooding  land  by  a  eJtange  in  the 

course  of  surface  water  caused  by  its  embankment  — competency,  as  evidence,  of  a 
letter  written  by  one  signing  as  superintendent  of  t?ie  railroad  and  ?iaving  its 
name  printed  at  the  top  J]  In  an  action  brought  against  the  Lehigh  Valley 
Railroad  Company  to  recover  damages  resulting  from  the  flooding  and  wash- 
ing out  of  the  plaintiff's  vineyard  and  orchard,  it  appeared  that  the  plain- 
tiff's farm  and  the  defendant's  railroad  embankment  were  upon  a  hillside,  the 
farm  being  below  the  embankment;  that  prior  to  the  construction  of  the 
railroad,  the  surface  water  worked  gradually  down  from  the  hillside  toward 
the  plaintiff's  premises  nnd  found  its  way  through  a  natural  ravine  into  a 
lake;  that  in  the  construction  of  the  railroad  the  defendant  conducted  the  sur- 
face water  from  the  hillside  above  the  embankment  along  the  upper  side  of 
such  embankment  through  a  waterway  under  its  tracks  into  a  small  ditch 
which  ran  through  intervening  lands  to  a  highway  adjacent  to  the  plaintiff's 
premises  and  thence  along  the  highway  to  the  ravine. 

Prior  to  the  construction  of  the  railroad  embankment  the  ditch  was  suffi- 
cient to  carry  off  all  of  the  surface  water  which  percolated  into  it,  but  after 
the  construction  of  the  railroad  embankment  the  increased  volume  of  water 
diverted  into  the  ditch  enlarged  its  size  very  greatly  and  on  one  occasion  an 
overflow  occurred  which  caused  serious  damages  to  the  plaintiff's  premises. 
The  sluiceway,  by  which  the  water  was  carriedacross  the  highway,  was  con- 
structed by  the  railroad  company  in  conjunction  with,  or  by  the  acquiescence 
of,  the  highway  commissioner. 

Held,  that  the  railroad  company  was  liable  for  the  damages  caused  by  the 
overflow; 

That  the  authority  conferred  on  a  railroad  corporation  to  construct  and 
maintain  its  road  does  not  authorize  it  to  commit  a  nuisance  to  the  injury  of 
an  individual,  although  the  construction  and  operation  of  the  railroad  cannot 
be  accomplished  without  such  act; 

That  a  letter  written  to  the  plaintiff  in  reference  to  the  injury  done  bv  the 
overflow,  bearing  the  printed  heading.  *'  Lehigh  Valley  Railroad  ♦  ^  • 
Office  of  the  Superintendent    *    *    *    0.0.  Esser,  Superintendent,"  and 
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signed,  ''O.  O.  Esser,  Superintendent/'  was  not  admiasible,  in  the  absence 
of  proof  that  Esser  actually  was  ^he  superintendent  of  the  raihroad  company 
and  was  authorized  to  act  m  its  behalf. 

WiCKHAM  f>.  Lehigh  Yallet  R.  R.  Co 18^ 

5. Oimtraet,  hy  which  one  railroad  company  rune  ite  trains  over  the 

traioke  of  another,  and  ite  employees  while  so  doing  are  under  tTie  exclusive  con' 
trdiofths  latter —it  renders  the  latter  company  liable  to  a  passenger  injured, 
through  the  neglect  of  an  employee  of  the  former.]  The  Erie  Railroad  Com- 
pany entered  into  an  agreement  with  the  Lehigh  and  New  England  Railroad 
Company,  authorizing  the  latter  company  to  operate  its  trains  over  a  rail- 
road which  had  been  leased  to  the  Erie  Railroad  Company. 

The  agreement  provided  :  **  The  railroads  and  premises  included  herein 
shall  at  all  times  be  maintained  and  operated  during  the  continuance  of  this 
contract  by  the  Erie  Company  exclusively.  The  Lehigh  Company's  trains 
shall  be  run  on  schedules  approved  by  the  Erie  Company  and  shall  at  all 
times,  while  on  the  premises  covered  by  this  contract,  be  subject  to  the  latter 
company's  rules,  regulations,  orders  and  control.  The  train  crews  and 
engine  crews  of  the  £?high  Company,  while  on  the  premises  included  herein, 
shall  be  subject  to  the  exclusive  control  of  the  Erie  Company.  No  person 
shall  be  employed  in  the  train  crews  or  en^ne  crews  of  the  Lehigh  Company, 
unless  approved  by  the  Erie  Company,  and  any  member  of  the  train  crews  or 
engine  crews  of  the  Lehigh  Company  may  be  forbidden  to  run  on  the  lines 
included  herein,  at  any  time,  by  the  Erie  Company." 

Beld,  that  the  Erie  Railroad  Company  was  liable  to  a  person  whb  was 
struck  by  one  of  the  Lehigh  Company's  trains,  at  a  highway  crossing,  on 
the  railroad  covered  bv  the  traffic  agreement,  in  consequence  of  the  negli- 
gent management  of  the  train  by  the  crew  in  charge  thereof. 

Decker  v,  Erie  Railroad  Co 18 

6. Proof  that  an  injury  was  the  proximate  cause  of  death,]    In  an  action 

brought  to  recover  damages  resulting  from  the  death  of  the  plaintiff's 
intestate,  there  was  evidence  tending  to  show  that  the  intestate  was.  on 
July  10,  1899,  struck  on  the  head  by  a  brick  through  the  negligence  of 
the  defendant's  employees  and  without  any  contributory  negligence  on  his 
part;  that  from  that  time  until  September  15,  1899,  he  suffered  consider- 
able pain;  that  on  the  latter  date  he  was  found  in  the  river,  it  not  appear- 
ing whether  he  had  jumped  in  or  fallen  in;  that,  on  being  taken  from  the 
river,  he  was  conveyed  to  a  hospital  where  he  was  treat^  by  the  physi- 
cians for  acute  lobar  pneumonia.    He  died  October  4,  1899. 

The  evidence  was  sufficient  to  warrant  a  finding  that  the  injuries  to  the 
Intestate's  head  were,  of  themselves,  sufficient  to  cause  death.  The  weight 
of  the  evidence,  however,  was  that  the  intestate  died  from  pneumonia.  The 
pneumonia  was  ascribed  to  the  immersion,  but  it  was  not  shown  that  such 
immersion  followed  from,  or  was  the  result  of,  the  injury  to  his  head. 

EM,  that  a  verdict  in  favor  of  the  plaintiff  should  be  set  aside  as  against 
the  weight  of  evidence; 

That  it  did  not  appear  that  the  injury  was  the  necessary  and  proximate 
cause  of  the  death; 

That  it  was  incumbent  upon  the  plaintiff  to  show  that  the  pneumonia 
was  induced  by  the  original  injury,  which  she  had  failed  to  do. 

EOCH  V.  ZlHMERMAl^N 870 

7.  Rule  as  to  equality  of  rights  hetu>e£n  vehicles  and  street  cars  at  street 

intersections  —  not  applicable  where  the  vehicle  simply  crosses  at  such  intersection 
from  one  side  to  tlie  otiier  of  the  street  upon  which  it  and  the  car  are  both  travel- 
ing.] A  man  driving  a  wagon  along  an  avenue  in  which  a  street  railway 
was  operated,  when  he  reached- a  point  where  the  avenue  was  intersected  by 
a  street,  attempted  to  drive  across  the  tracks  for  the  purpose  of  stopping  at 
a  house  on  the  other  side  of  the  avenue.  While  so  engaged  his  wagon  was 
struck  by  a  street  car  and  he  was  injured. 

Held,  that  the  rule  that  at  intersecting  streets  the  rights  of  a  street  car  and 
of  a  crossing  vehicle  are  equal  had  no  application,  and  that  the  driver's  con- 
duct was  to  be  considered  just  as  though  there  had  been  no  intersecting 
street  at  the  point  where  he  attempted  to  cross  the  tracks. 

SCHICEDDING  V.  N.  Y .  &  QUEBNB  CoUNTY  R.  Co 24 
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8.  The  eat  qf  an  annuity^  eqtuU  to  the  annual  earning*  cf  a  decedent, 

^or  hie  life  ae  determined  by  the  Itfe  tables,  is  not  a  proper  measure  of  damages 
in  an  action  to  reeowrfor  his  death.]  In  an  action  to  recover  damages  result- 
ing from  the  death  of  the  plaintiff's  intestate,  which  was  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  it  is  error  to  permit  the  plaintiff 
to  prove,  upon  the  Question  of  damages,  the  cost  of  procuring  an  annuity  for 
the  amount  of  the  deceased's  annual  earnings  payable  for  the  length  of  time 
which,  according  to  the  life  tables,  the  deceived  would  have  lived  nad  he  not 
been  killed  through  the  defendant's  negligence. 

Mix  «.  Hamburg- Ambricak  Bteambhip  Co 475 

9.  Beasonable  time  mtJiin  which  a  passenger  in  a  street  car  must  pay 

his  fare.]  The  question  as  to  what  is  a  reasonable  time  within  which  a  pas- 
senger on  a  street  car  must  pay  his  fare  after  demand  is  made  therefor, 
depends  upon  the  surrounding  circumstances. 

It  cannot  be  said,  as  a  matter  of  law,  that  the  time  which  it  takes  a  street 
car  to  travel  a  quarter  of  a  mile  is  such  a  reasonable  time,  when  there  is  no 
evidence  as  to  the  speed  at  which  the  car  was  traveling,  other  than  that  it 
was  running  at  its  regular  speed.    Huba  e.  Schbnbctadt  Railway  Co  ...  199 

10.  Unnecessary  violence  in  his  removal  from  the  ear  must  be  pleaded 

—  what  pleading  does  not  allege  it.]  In  an  action  brought  to  recover  dam- 
ages for  the  unlawful  ejection  of  the  plaintiff  from  one  of  the  defend- 
ant's cars,  on  which  he  was  a  passenger,  the  plaintiff  is  not  entitled 
to  recover  for  any  unnecessary  violence  accompanying  his  ejection  unless 
it  is  alleged  in  the  complaint,  as  the  use  of  unnecessary  violence  might 
give  rise  to  a  cause  of  action  independent  of  whether  the  ejection  was 
lawful  or  unlawful,  and  the  damages  resulting  therefrom  are,  consequently, 
in  the  nature  of  special  damages. 

The  complaint  in  such  an  action  alleged  that  "  the  defendant's  conduc- 
tor, who  was  in  charge  of  said  car  as  the  agent  and  employee  of  the 
defendant,  did  wrongfully,  illegally  and  unlawfully,  violently  assault  plain- 
tiff by  taking  hold  or,  pushing  and  pulline  the  plaintiff,  and  by  then  and 
there  throwing  the  plaintiff  backwards  off  from  the  said  car  to  the  ground, 
with  great  force  and  violence,  thereby  wrongfully,  illegally  and  unlaw- 
fully ejecting  and  throwing  plaintiff  from  said  car,  and  that  thereby  plain- 
tiff was  bruised  and  cut  about  the  head  and  back,  and  was  seriously  and 
permanently  injured  and  suffered  a  severe  shock,  and  was  rendered  sick 
and  sore  and  suffered,  and  siill  continues  to  suffer  great  pain,  and  will,  as 
he  verily  believes,  for  a  long  time  so  continue  to  suffer." 

Held,  that  the  allegation  was  not  broad  enough  to  entitle  the  plaintiff  to 
recover  for  unnecessary  violence  attending  the  ejection.    Id. 

11.  An  answer  of  a  physician  that  Ticadaches  **  might  be  **  t?ie  result  of 

injuries  is  not  competent.]  An  answer  given  by  a  medical  expert  upon  the 
trial  of  an  action  to  recover  damages  for  personal  inluries,  to  the  effect  that 
headaches  **  might  be  "  the  result  of  certain  stated  injuries,  should  be  stricken 
out  on  the  ground  that  it  is  doubtful  and  speculative.    Id. 

12. Negligence  —  a  child  non  sui  juris  cannot  be  charged  therewith  —  its 

parents  negligence  imputed  to  it.]  In  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  bv  the  plaintiff  through  the  alleged  negligence  of 
the  defendant,  if  the  jury  finds  that  the  plaintiff,  a  girl  six  years  of  age,  was 
non  sui  juris  at  the  time  of  the  accident,  she  cannot  be  charged  with  personal 
negligence,  and  the  question  of  contributory  negligence  will  depend  upon 
whether  or  not  her  parents  were  negligent. 

Laffertt  v.  Third  Avenue  R.  R.  Co 599 

13. ff  the  child  is  not  in  fact  negligent  its  parents^  negligence  wiU  not  bar 

a  recovery  by  it.]  If  the  plaintiff  be  non  sui  juris  and  her  parents  were  negli- 
gent, such  negligence  will  not  be  a  bar  to  a  recovery,  if  the  plaintiff  exer- 
cised such  a  defiree  of  care  and  caution  as  would  have  permitted  her  to 
recover  if  she  had  been  sui  juris.    Id, 

14.  — —  Measure  of  care  required  of  a  child  sui  juris.]  If  the  plaintiff  be 
sui  juris,  she  is  not  bound  to  use  tLe  degree  of  care  and  caution  incumbent 
in  an  adult,  but  only  that  degree  of  care  and  caution  which  would  have  been 
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used  by  an  ordinarily  prudent  child  of  her  own  age  and  intelligence  under 
like  circumBtances.    Id, 

15. A  verdict  far  $12,000  not  exeemve,]    A  verdict  of  $12,000  rendered 

in  such  an  action  will  not  be  set  aside  as  excessive  when  it  appears  that,  as 
the  result  of  the  accident,  the  plaintiffs  left  arm  was  amputated  an  inch 
below  the  elbow;  that  such  arm  was  practically  useless;  that  the  develop- 
ment of  her  left  side  and  shoulder  had  been  arrested;  that  her  nerves  had 
been  seriously  affected,  and  that  she  had  suffered  considerable  pain.    Id. 

16. *•  An  exception  to  a  charge  not  cbceompanied  with  a  request  that  the 

jury  disregard  certain  emdenceA  An  exception  to  a  charge  allowing  the  jury 
to  consider  an  alleged  atropnied  condition  of  muscles  as  an  element  of 
damages,  where  counsel  do  not,  although  the  court  suggests  such  a  request, 
ask  that  the  jury  be  instructed  not  to  consider  it,  held  not  to  justify  a 
reversal  of  a  judgment  for  damages  although  strictly  speaking  there  was  no 
express  evidence  of  an  atrophied  condition  of  the  muscles.    Id, 

Execution  against  the  person  —  it  may  issue  in  an  action  for  the  negli- 
gent killing  of  the  plaintiff's  decedent.    People  ex  bbl.  Harbis  v.  Gill.  . .  192 
See  Abrest. 

NBQOTIABLE  PAPEB  —  Law  relating  to. 
See  Bills  and  Kotes. 

NEW  TRIAL  —  Power  of  a  County  Court  to  reverse  a  justice's  judgment 

as  being  against  the  weight  of  evidence.   Murtaoh  v  .  Dempset 204 

See  Justice  of  the  Peace. 

Newly -discovered  evidence,  when  insufficient  to  justify  the  grant- 
ing of  anew  trial  in  a  negligence  case. 

Lane  v,  Brooklyn  Heights  R.  R.  Co 85 

See  Negligence. 

KEW  YOBK  CITY  —Pier  property  in  the  North  river  conveyed  by  New  York 
city— effect  of  a  reservation  of  certain  streets  in  tJie  deed  thereof — effect  of  a  con- 
veyance in  fee  upon  covenants  contained  in  prior  deeds  —  adverse  possession  does 
not  run  ogairM  the  covenants  —  injunction  to  restrain  tlie  city  from  causing 
bulkheads  to  be  built  pursuant  to  such  covenants — t?ie  title  is  held  by  the  city 
upon  a  public  truet  and  cannot  be  conveyed  in  contravention  thereof. 

See  Knickerbocker  Ice  Co.  v.  42d  St.  R.  R.  Co 530 

Teachers  having  grade  A  licenses  from  the  board  of  education  of  the  city  of 

Brooklyn  —  their  right  to  promotion  cannot  be  affected  by  any  by-laws  of  the  board 
of  education  of  the  city  of  New  York  —  iliey  are  entitled  to  a  mandamus  to  com- 
pel the  board  of  education  to  place  their  names  upon  a  special  list  of  those  eligible 
for  promotion  in  the  order  in  whic?i  tJie  licenses  were  issued. 

See  Matter  of  Brooklyn  Teachers'  Assn 47 

Ths  commissioner  of  water  supply,  go*  and  electricity  of  t?ie  city  of  New 

York  is  the  successor  of  t?ie  board  of  commissioners  of  electrical  subways  —  he  Iicks 
power  to  eupervise  the  construction  of  subways  by  inspectors  and  to  require  the 
subway  company  to  pay  their  salaries —  th£  president  of  the  borough  has  power 
to  see  that  tJie  trenches  are  guarded  and  refilled. 

See  People  ex  rel.  Con'd  Subway  Co.  v,  Monroe 542 

Liquor  Tax  Law  —  the  word  ** borough"  in  subdivision  1  of  section  11 

of  t?ie  Liquor  Tax  Law,  as  amended  in  1908,  held  to  have  been  inadvertently 
used  and  not  to  prevent  an  increase  of  one-half  contemplated  by  subdivision  7  of 
that  section,  in  the  tax  in  boroughs. 

See  People  ex  rel.  Gress  v,  Hilliard 507 

Commissioner  of  buildings  in  New  York  city  —  rwt  required  by  man- 
damus to  approve  p^nsfor  closing  certain  windows  in  a  party  waU  which  vio- 
late the  New  York  Building  Code  —  effect  of  a  decision  in  an  action  to  which  he 
is  not  a  party. 

See  People  ex  rel.  Auwell  v,  Calder 81 

Competition  in  the  making  of  contracts  for  street  pavements  in  New 

York  city — wJiat  arrangement  for  the  obtaining  of  a  supply  of  a  patented  (trti^ 
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eleby  any  bidder  does  not  constitute  **a  fair  and  reaeondble  opportunity  for 
competition" 

See  Rose  «.  Low 461 

Bight  of  a  member  cf  the  uniformed  force  of  the  Neio  York  fire  depart- 
ment^ injured  while  in  the  active  diedutrge  of  his  duties,  to  be  empU^ed  in  tome 
inaetiw  service  at  tlie  same  salary — notice  to  him  of  a  hearing  before  dismissal. 

Bee  Pboplk  ex  rel.  Young  «.  Btxtbgib 20 

Beduciion  by  a  deputy  of  the  salary  of  an  employee  transferred  from  the 

city  of  Brooklyn  to  the  Cfreater  New  York — section  1513  of  the  Greater  New 
York  charter  has  no  application  thereto. 

See  People  ex  rel.  Hayron  v.  Dalton 110 

Statute  exempting  a  corporation  from  any  assessment  levied  for  a  stated 

time — when  an  assessment  is  levied — modification  of  such  an  assessment  on 
appeal — what  must  be  i^wwn  to  justify  it. 

See  Matter  of  Mayor  (Opening  E.  176th  Bt.) 347 

Deed  by  the  city  of  New  York  of  land  under  Ihe  waters  of  the  Harlem 

river,  construed  to  except  Exterior  street  and  not  to  reserve  any  easement  of 
access  over  the  land  conveyed. 

See  Whitman  v.  City  op  New  York 468 

Exclusive  jurisdiction  of  the  superintendent  of  buildings  in  New  York 

city  over  fire  escapes  on  factory  buildings — ^  New  York  Building  Code  has 
the  force  of  a  statute. 

See  City  of  New  York  v.  Trustees 865 

Action  for  salary  —  defense  that  a  town  incorporoited  into  the  Oreater 

New  York  had,  before  that  event,  against  public  policy,  increased  the  pay  of  one 
of  its  employees. 

See  Cooley  v.  City  of  New  York 107 

Bemoval  of  the  chief  clerk  in  the  tax  department.  New  York  city — Tie  is 

not  a  **  regular  clerk  **  —  effect  of  classificationby  civil  service  commissioners. 

See  People  ex  rel.  ^erlinger  «.  Wells 378 

The  Legiilature  cannot  autliarize  a  municipal  ordinance  prohibiting 

advertisements  on  fences  —  New  York  city  legislation. 

See  People  v.  Green. 400 

NEW  YOBK  REVISSD  STATXrTBS— P<.  8,  chap.  5,  tit.  8,  §§  1, 2— Par- 
tition — poioer  of  the  court  in  1869  to  entertain  an  action  to  partition  real 
property  devised  to  executors  in  trust  —  appointment  therein  cf  a  guardian  ad 
litem /or  an  infant  defendant  under  fourteen  years  of  age  who  was  served  with 
Vie  summons  in  the  State  of  Virginia  — effect  of  the  appearance  of  the  guardian 
ad  litem. 

See  O'DoNOGHUE  v.  Shith 834 

[See  table  of  New  York  Revised  Statutes  cited,  ante,  in  this  volume.] 

NEW  YOBK  STATE  CONSTITUTION : 

See  Constitutional  Law. 

NOTICE  —  An  unrecorded  release  of  part  of  mortgaged  premises  is  ineffective 
as  against  an  assignee  of  the  mortgage  in  good  faith  and  for  value  —  occupation 
by  a  purchaser  of  the  part  released  is  not  notice. 

See  Gibbon  v.  Thomas 248 

Cf  mechanic's  lien. 

See  Lien. 

OBJECTION—  To  evidence. 
See  Evidence. 

OBSTBXJCTION  —Of  a  watercourse. 
See  Watercourse. 

OFFICEB —  Of  a  municipal  corporation. 
See  Municipal  Corporation. 

OBDEB  —  For  payment  of  money. 
See  Bills  and  Notes. 

See  Motion  and  Order. 
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&6  MUNICIFAL  COBFORATION. 

Of  a  village. 

See  Municipal  Corporation. 

PAOB. 

PABTinON — Power  of  the  court  in  1869  to  entertain  an  action  to  partition 
real  property  devised  to  executors  in  trust  —  appointment  therein  of  a  guardian 
ad  litem /<:>r  an  infant  drfendant  under  fourteen  years  of  age  who  was  served 
with  the  summons  in  the  State. of  Virginia — ejfect  of  the  appearance  of  the 
guardian  ad  litem.]  1.  Michael  O'Donoghue  died  in  1860,  leaving  a  will  by 
which  he  fave  his  residuary  estate  to  his  executors  in  trust  to  sell  all  the  real 
estate  and  to  divide  the  personal  estate  and  the  proceeds  of  the  real  estate 
into  eight  shares;  to  apply  the  income  of  one  of  such  shares  to  the  use  of 
each  of  the  testator's  eight  children  during  their  respective  minorities  and, 
upon  each  of  the  children  attaining  his  or  iier  majority,  to  pay  over  to  such 
child  his  or  her  share. 

The  will  contained  provisions  concerning  the  disposition  of  the  share  of 
any  child  dying  previous  to  the  division  and  also  a  |>rovision  for  disposing 
of  the  accumulation  of  the  share  of  a  child  during  infancy  over  and  above 
the  amount  required  for  education  and  support. 

A  codicil  to  the  will  revoked  the  direction  and  authority  of  the  executors 
to  sell  all  the  testator's  real  estate  and  confined  such  power  to  three  specific 
pieces  of  property. 

In  1869  one  of  the  testator's  children  brought  an  action  for  the  partition  of 
real  property  which  passed  under  the  residuary  clause,  but  which  was  not 
included  in  the  specific  pieces  of  property  wliich  the  executors  were  author- 
ized to  sell.  One  of  the  testator's  daughters,  who  was  a  defendant  in  the 
action,  was  then  under  the  age  of  fourteen  years.  .Upon  the  petition  of  her 
mother,  the  latter  was  appointed  guardian  ad  litem  of  the  infant.  An  affi- 
davit was  presented  to  the  court,  at  the  time  the  guardian  ad  litem  was 
appointed,  to  the  effect  that  service  had  been  made  upon  the  infant,  but  it 
did  not  state  when  or  where  such  service  was  made.  At  the  time  the  parti- 
tion suit  was  commenced  the  infant  was  in  the  State  of  Virginia  and  service 
had  been  made  upon  her  there. 

After  her  appointment,  the  guardian  ad  litem  appeared  in  the  suit  and  it 
proceeded  to  a  decree  of  partition  and  sale. 

Eeld,  that  the  court  had  jurisdiction  to  entertain  the  partition  action; 

That,  under  the  statutes  in  force  at  the  time  the  partition  action  was 
brought  (Code  Proc.  §  448;  R.  S.  pt.  8,  chap.  6,  tit.  8,  §§^  1,  2),  the  defects, 
if  any,  in  the  appointment  of  the  guardian  ad  litem  were  not  lurisdictional 
defects,  and  that  the  appearance  of  the  guardian  ad  litem  in  the  action  was 
equivalent  to  an  appearance  by  the  infant  and  rendered  the  decree  binding 
upon  her.     O'Dgnoghue  v.  Smith 834 

2.  Necessity  of  service  on  the  infant."]    Semble,  that,  unless  otherwise 

provided,  a  guardian  ad  litem  cannot  be  appointed  for  an  infant  defendant, 
unless  previous  service  of  the  summons  has  been  made  upon  the  infant.    Id. 

3. Action  in  ^ectment  against  tJte  purchaser  at  a  partition  sale — the 

judgment  rolls  in  actions  unsuccessfully  brought  to  set  aside  the  judgment  in  par- 
tition are  not  competent.'^  Where  persons,  to  whom  a  parcel  of  real  property 
passed  by  virtue  of  a  will,  after  the  premises  have  been  sold  in  a  parti- 
tion suit,  to  which  they  had  all  been  made  parties,  bring  an  action  in 
ejectment  to  recover  possession  of  the  premises  from  a  person  who  had  pur- 
chased them  at  the  partition  sale,  such  purchaser  is  not  entitled  to  introduce 
in  evidence  the  judgment  rolls  in  actions  which  some  of  the  plaintiffs  hud 
brought  to  set  aside  the  judgment  in  the  partition  suit  and  which  had 
resulted  in  the  dismissal  of  their  respective  complaints,  where  it  appears 
that,  although  such  actions  contained  allegations  that  the  judgment  in  the 
partition  suit  was  obtained  without  jurisdiction  and  was  void,  the  real 
issue  tendered,  litigated  and  decided  therein  was  as  to  whether  such  judg- 
ment had  been  obtained  by  fraud.    Muller  v.  Naumann.  .   337 

4. Jurisdictional  defects.'^    In  the  ejectment  action  the  validity  of  the 

judgment  rendered  in  the  partition  suit  may  not  be  attacked  because  of  mere 
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irregularities  in  the  proceeding,  but  may  be  attacked  for  jurisdictional 
defects. 

The  fact  that  after  the  sale  in  the  partition  suit  additional  findings  of  fact 
and  law  were  made  and  the  decree  amended  in  accordance  therewith,  and 
that  the  plaintiff  in  the  partition  suit,  who  brought  it  in  his  individual 
capacity  and  as  guardian  of  his  three  infant  children,  neglected  to  obtain  the 
right  to  sue  on  the  infants'  behalf  and  to  give  the  security  required  by  the 
statute,  constitute  jurisdictional  defects.    Id, 

5. Notice  to  the  purchaser  that  the  title  was  drfectite.]    Evidence  that, 

prior  to  the  time  when  the  purchaser  took  title  to  the  premises,  he  was  notified 
that  he  had  better  not  buy  the  property  as  the  title  was  defective  and  that  he 
replied  that  he  had  a  good  bargain  and  was  going  to  keep  it,  is  admissible 
in  the  ejectment  action  as  it  lias  a  direct  bearing  upon  the  question  whether 
the  purchaser  purchased  in  good  faith  and  without  notice.    Id. 

6. Parties  receiving  portions  of  the  purchase  price  estopped.]    The  adult 

parties  to  the  partition  suit,  who  received  portions  of  the  proceeds  of  the 
partition  sale  and  appropriated  them  to  their  own  use.  are  estopped  frcm 
prosecuting  the  action  of  ejectment. 

SenMe,  tnat  the  payment  to  the  general  guardian  of  the  infant  parties  to 
the  partition  suit  of  the  latter's  share  of  the  moneys  realized  on  the  sale 
would  operate  as  an  estoppel  upon  the  infants.    Id. 

"PAKTJSnSBBBIP  —  Assessment  of  capital  invested  in  business  in  the  State 
of  New  York  by  a  firm  all  of  whose  members  are  non-residents  —  it  may  be 

made  in  the  firm  name.    Pboplb  ex  rbl.  Dufottr  v.  Wells 440 

See  Tax. 

PABTT — Assumption  by  several  grantees,  from  a  mortgagor,  of  separate  par- 
cels of  the  mortgaged  premises,  of  definite  parts  of  the  debt  created  by  two  mort- 
gages thereon  —  their  right  on  a  foreclosure  of  ths  second  mortgage  to  have  the  first 
mortgagee  made  a  party  thereto.]  1.  Frank  Burton  executed  to  Dionysius 
Knab  two  mortgages  upon  the  same  premises.  Thereafter  Burton  sold  and 
conveyed  to  eighteen  different  purchasers  separate  portions  of  the  premises 
Sixteen  of  such  purchasers  purchased  a  one-twentieth  portion  of  said  prem- 
ises and  two  of  them  purchased  a  two-twentieths  portion  thereof.  In  each 
of  the  deeds  to  the  sixteen  purchasers  of  the  one-twentieth  portions  the  fol- 
lowing clause  appeared:  "Subiect,  however,  to  two  certain  mortgages 
amounting  together  to  $6,750,  which  said  party  of  the  second  part  hereby 
assumes,  covenants  and  agrees  to  pay  to  the  extent  of  (1337.50)  three  hundred 
thirty-seven  and  60-100  dollars." 

A  similar  clause  was  contained  in  the  deeds  to  each  of  the  purchasers  of 
the  two-twentieths  portions,  except  that  the  sum  assumed  in  each  of  the 
conveyances  was  $675. 

After  Knab  had  assigned  the  second  mortgage,  actions  were  begun  to  fore- 
close both  mortgages.  Knab,  the  holder  of  the  first  mortgage,  was  not  made 
a  party  to  the  action  to  foreclose  the  second  mortgage. 

Upon  an  appeal  from  a  judgment  foreclosing  the  second  mortgage,  it  was 

Beld,  that  the  liabilities  of  the  purchasers  of  the  mortgaged  premises,  upon 
the  assumption  clauses  contained  in  their  deeds,  should  not  be  determinea  In 
the  action  to  foreclose  the  second  mortgage  until  Knab,  the  holder  of  the 
first  mortgage,  had  been  made  a  party  to  the  action; 

That  a  more  feasible  course  would  be  for  all  the  parties,  who  were  neces- 
sary defendants  to  the  action  for  the  foreclosure  of  the  first  mortgage,  to 
have  their  rights  determined  in  that  action.    Rudolf  v.  Bdbton 818 

2.  Bight  of  an  indorser  to  intervene,  where  his  rights  are  likdy  to  be 

pr^udiced  by  the  settlement  of  an  action  to  which  he  is  runt  a  party.]  In  an 
action  brought  to  rescind,  upon  the  ground  of  fraud,  a  contract  for  the 
sale  of  stock  by  the  plaintiffs  to  the  defendant  corporation,  the  defendants 
interposed  an  answer  denying  fraud  on  their  part  and  alleging  fraud  upon 
the  part  of  the  plaintiffs,  and  asking  for  a  rescission  of  the  sale.  Before  the 
trial  of  the  action  the  corporation  became  insolvent  and  a  receiver  of  its 
property  was  appointed.  The  receiver  was  substituted  as  a  defendant  in 
place  of  the  corporation.  Thereafter  the  receiver  entered  into  an  agree- 
ment with  the  plaintiffs,  by  which  the  plaintiffs  were  to  pay  him  $10,000, 
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und  he  was  to  transfer  the  stock  in  suit  to  the  plaintiffs  and  a  judgment 
was  to  be  entered  adjudging  that  neither  party  was  entitled  to  rescind  the 
sale. 

As  a  part  of  the  purchase  price  of  the  stock  the  corporation  had  delivered 
to  the  plaintiffs  certain  promissory  notes,  $10,000  of  which  remained  unpaid, 
upon  which  one  Beecher,  who  was  a  large  stockholder  in  the  corporation, 
was  liable  as  indorser.  The  result  of  the  settlement  was  that  the  plaintiffs 
obtained  the  stock  which  they  sold  to  the  corporation  and  retaine<I  $20,000 
of  the  purchase  price  over  and  above  the  sum  paid  to  the  receiver,  together 
with  the  claim  against  Beecher  as  indorser. 

Held,  that  Beecher  was  entitled  to  intervene  in  the  action. 

HosuEB  f .  Darrah 435 

8.  The  court  can  direct  a  party  to  be  brought  in  only  in  an  equity  ease.'] 

The  1st  paragraph  of  section  452  of  the  Code  of  Civil  Procedure,  which 
provides,  "The  court  may  determine  the  controversy,  as  between  the  parties 
before  it,  where  it  can  do  so  without  prejudice  to  the  rights  of  others,  or  by 
saving  their  rights;  but  where  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties,  the  court  must  direct 
them  to  be  brought  in,''  is  only  applicable  to  equitable  actions. 

Under  the  2d  paragraph  thereof,  which  provides,  "And  where  a  per- 
son, not  a  partjr  to  the  action,  has  an  interest  in  the  subject  thereof,  or  in  real 
property,  the  title  to  which  may  in  any  manner  be  affected  by  the  judg- 
ment, or  in  real  property  for  injury  to  which  the  complaint  demands  relief, 
snd  makes  application  to  the  court  to  be  made  a  party,  it  must  direct  him 
to  be  brought  in  by  the  proper  amendment,'  the  application  must  be  made 
by  the  party  to  be  brought  in.    Goldstbin  d,  Shapiro 88 

4.  Beplevin  —  tliird  partj/JUing  a  claim  to  ths  property  can  be  brought  in 

onZy  on  his  own  application.']  When,  after  the  commencement  of  a  replevin 
action  and  the  levy  under  the  writ,  a  third  party  files  a  claim  to  the  prop- 
erty with  the  sheriff,  the  plaintiff  is  not  entitled,  over  the  objection  of  the 
third  party,  to  have  the  third  party  brought  in  as  a  party  defendant.    Id, 

5.  Service  of  a  case  on  appeal — wlien  unnecessary  —  when  necessary,  it 

must  be  made  on  all  the  parties  to  tlie  appeal.]  An  appellant  who  desires  to 
present  upon  the  appeal  only  questions  arising  upon  the  judgment  roll,  need 
not  serve  a  case  upon  appeal,  but  if  he  desires  to  present  any  additional  ques- 
tions, he  must  serve  such  a  case  upon  all  the  parties  to  the  appeal  under 
penalty  of  being  declared  in  default  and  to  have  waived  his  right  thereto. 

McIlvainb  v.  Steu^son 562 

6. Determination  of  a  claim  to  real  property  —  one  Juicing  t/ie  legal  title, 

MTiough  not  in  possession,  may  compel  it.]  A  person,  having  the  legal  title 
to  real  property  which  is  unoccupied,  may  maintain  an  action,  under  section 
1688  of  the  Code  of  Civil  Procedure,  to  compel  the  determination  of  a  claim 
to  such  property,  although  he  is  not  in  the  actual  possession  thereof. 

Whitman  v.  City  op  New  York  ...  468 

Interpleader — action  to  recover  a  bond  and  mortgage  and  assign- 
ment thereof — a  delivery  of  the  assignment  into  court  where  the  defendant 
has  delivered  the  bond  and  mortgage  to  another  claimant  does  not  entitle  him 
to  interplead  such  claimant — such  claimant    should  be  made    a    party 

defendant.    Mason  v.  Rice 815 

See  Pleading. 

Mandamus  —  not  issued,  on  the  relation  of  one  denied  no  right,  to 

compel  a  street  railway  company  to  carry  the  public  for  a  single  fare  over 
all  its  connecting  lines.    People  ex  rel.  Lehhaier  «.  Interurban  R.  Co.  407 
See  Mandamus. 

Examination  of,  before  trial. 

See  Deposition. 

PABTY  WAXL: 

See  Real  Property. 

PATENTED  ARTIOLB-— Bidding  for  the  furnishing  of,  in  New  York  city. 
See  Municipal  Corporation. 
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PAVEMENT—  ChmpoioA  of  a  patented  arttde-^ bidding  fcr  the  furnishing 
of,  in  the  city  of  New  York, 

See  MuinciPAL  Corporation. 

PAYMENT  —  Presumption  of  payment  —  it  arises  when  the  Statute  of 
Limitations  begins  to  run  —  until  the  statute  runs  it  is  one  of  fact  —  pay- 
ment must  be  pleaded — evidence  as  to  the  payment  of  a  certificate  of  deixwit 

which  makes  the  question  one  of  fact.    Rosenstock  «.  Dessar 601 

8ee  Eyidencb. 

Checks  and  notes  given  by  a  client  to  his  attorney  — when  presumed 

to  be  payments  on  account  of  the  attorney's  services  —  the  face,  not  the 

proceeds  of  discount  of  notes,  so  credited.    Botd  v.  Daily 581 

See  Attornbt  and  Client. 

Non-payment  must  be  alleged  in  an  action  on  a  contract  for  the  pay- 
ment of  money.    Bacon  d.  Chapman 909 

See  Pleading. 

PENAL  CODE  —  §  844a  —  Common  gamUer  —  section  844a  of  the  PenaZ 
Code  is  constitutional  —  possession  of  the  writing  or  article  enumerated  therein 
and  knowledge  th^eof  constitutes  the  crime. 

iSptf  jPeofle  V,  Adahb 890 

§  528  —  Grand  larceny  —  inducing  one  to  become  tTte  agent  of  a  corpo- 
ration and  to  deposit  money  with  it  as  security  for  his  good  conduct,  with  the 
purpose  of  appropriating  such  money. 

See  People  v.  Walker. 556 

§  675  —  Public  peace  —  it  is  disturbed  by  one  who  standing  upon  a  box  in 

a  street  makes  a  political  speech,  thereby  gathering  a  disorderly  jsrowd  which  the 
police  force  is  unable  to  disperse. 

See  People  «.  Wallace 170 

[See  table  of  sections  of  the  Penal  Code  cited,  ante,  in  this  volume.] 

PENALTY  —  Becowrable  for  a  violation  of  the  Agricultural  Law. 
See  Agricultural  Law. 

PEBSONAL  JT7DQMENT  —  In  an  action  for  the  foreclosure  €famethanie^8 
lien. 

SeeLuw. 

PEBSONAL  PBOPEBTT  ■—  Action  for  conversion  —  the  absence  of  any 
delivery  and  of  continued  change  of  possession  of  personal  property  may  be 
shown,  under  a  denial  of  ownership  thereof,  by  a  creditor  of  the  vendor  of  tlie 
property  —  evidence  requiring  tliat  this  question  of  delivery  be  submitted  to  the 
jury. 

See  ScHiDLOWER  V.  McCafferty 498 

Will  —  equitable  conversion  of  real  into  personal  property  —  residuary 

legatees  Tield  to  take  at  tJie  time  designated  for  distribution  and  not  at  the  time 
of  actual  dihtribution  or  when  it  was  required  by  law. 

See  Matter  op  Coolidge 295 

PEBSONAL  TBANSACnON  —  With  a  deceased  or  insane  person. 
See  Evidence. 

PIEB: 

See  Wharp. 

PLACE  OF  TBLA.L: 

See  Venue. 

PLEADING — Frivolous  answer — what  is  an  admission  qf  the  indorsement  af 
a  note  by  the  payee  but  not  of  its  delivery  — wliat  cofnplaint  sufficiently^  alleges 
delivery  and  ownership.']  1.  The  complaint  in  an  action  brought  by  Oiovanni 
Maccarone  against  William  Hazard,  Ann  Hazard  and  Thomas  F.  Hayes 
alleged  as  follows: 


Digitized  byCjOOQlC 


INDEX.  685 

PLEADING  —  Cmiinued,  paqb. 

**  Fir9t.  On  information  and  belief  that  on  the  6th  day  of  June,  1902, 
the  defendant  made  and  executed  the  following  note: 

"$100.  Woodhaven,  N.  Y.,  6th  June,  190^,  one  month  after  date  I 
promise  to  pay  to  the  order  of  Hazard  <&  Co.  one  hundred  and  00/100 
dollars  at  the  Woodhaven  Bank,  value  received. 

"THOMAS  F.  HAYES. 

"No.  271,  due  July  7th,  1902. 

"Endorsed:  •  Hazard  <&  Co.,  No.  40  E.  Houston  St.* 

**  Second.  That  on  said  sixth  day  of  June,  1902,  the  defendant  William 
Hazard  for  a  valuable  consideration  endorsed  said  note  and  transferred  it  to 
the  plaintiff. 

*'  Thiid.  That  thereafter  and  at  maturity  said  note  was  presented  for 
pavment  at  the  Woodhaven  Bank  and  payment  was  duly  demanded  and 
refused. 

**  Fourth.  That  notice  of  non-payment  was  duly  given  to  Hazard  &  Co., 
•endorsers. 

'*  Fifth.  That  said  note  was  duly  protested  for  non-payment  and  a  notice 
of  protest  duly  sent  to  Hazard  &  Co.,  and  to  Thomas  F.  Hayes. 

'*  Sixth.  That  the  protest  fees  amount  to  1 1.50. 

"  Seventh.  That  the  plaintiff  is  now  the  owner  and  holder  of  said  note. 

**  Eighth.  On  information  and  belief  thnt  the  defendants  Ann  Hazard  and 
William  Hazard  are  copartners  and  doing  business  under  the  firm  name 
of  Hazard  &  Co. 

"Wherefore,  plaintiff  demands  judgment  for  the  sum  of  $101.50  with 
interest  from  the  6th  day  of  June,  1902." 

The  defendant  Hayes  interposed  an  answer  alleging^  that  "  the  defendant 
Haves  for  his  answer  to  the  amended  complaint  herein  on  information  and 
belief  denies  knowledge  or  information  sufficient  to  form  a  belief  as  to  each 
and  every  allegation  and  the  whole  thereof,  except  the  first  and  the  alleged 
notice  to  him  of  the  alleged  protest  of  the  alleged  note." 

Held,  assuming  that  the  statement  contained  in  the  first  allegation  of  the 
complaint,  "Endorsed:  'Hazard  &  Co.,  No.  40  E.  Houston  St.;*"  was  a 
sufficient  allegation  of  the  indorsement  of  the  note  by  the  payees  that  it 
was  not  sufficient  to  show  that  the  note  was  delivered  to  the  plaintiff; 

That  the  complaint  taken  as  a  whole  did,  however,  sufficiently  allege  that 
the  note  was  duly  delivered  to  the  plaintiff  and  was  at  the  time  of  the  com- 
mencement of  the  action  owned  by  him; 

That  as  the  allegation  of  the  delivery  of  the  note  to  the  plaintiff  was  not 
contained  in  the  first  allegation  of  the  complaint  and  was,  therefore,  put  in 
issue  by  the  general  denial  contained  in  the  answer,  it  was  error  for  the 
court  to  declare  the  answer  frivolous.    Maccabone  «.  Hates . .    41 

2.  Separate  defenses  which  might  he  proved  under  a  general  denial 

stricken  out  —  defense  that  a  town  incorporated  into  the  Chreater  liew  York  had, 
before  that  event,  against  public  policy,  increased  tlie  pay  of  one  of  its  employees.] 
TTie  complaint  in  an  action  brought  against  the  city  of  New  York  alleged 
that  prior  to  January  1,  1898,  the  time  when  the  Greater  New  York  charter 
(Laws  of  1897,  chap.  378)  took  effect,  the  {plaintiff  was  a  regularly  appointed 
clerk  of  one  of  the  villages  incorporated  into  the  city  of  New  York  at  an 
annual  salary  of  |1,200;  that,  pursuant  to  section  1536  of  the  Greater  New 
York  charter,  he  was  on  or  about  the  1st  day  of  December,  1897,  assigned 
to  duty  in  the  office  of  the  city  clerk  of  the  city  of  New  York;  that  he 
performed  work  in  that  office  in  connection  with  the  records  of  the  village 
of  which  he  had  formerly  been  the  clerk  from  January  1,  1898,  to  March 
29,  1898;  that  there  was  owing  to  him  for  such  services  the  sum  of  $298.67; 
that  he  had  presented  his  claim  to  the  comptroller,  but  that  it  had  not  been 
paid. 

The  defendant  denied  all  the  allegations  of  the  complaint,  except  its 
incorporation  and  the  presentation  and  non-payment  of  the  claim.  It 
alleged  as  a  first  and  separate  defense  that  the  office  of  village  clerk  of  the 
village  mentioned  in  the  complaint  was  on  January  1,  1898,  abolished,  and 
that  the  plaintiff  was  not  assigned  or  transferred,  as  alleged  in  the  com- 
plaint, and  did  not  in  any  way  become  an  employee  of  the  defendant. 
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For  a  second  and  separate  defense,  tbe  defendant  alleged  that  the 
plaiDtiff  never  reported  for  duty  or  entered  upon  the  discharge  cf  the 
duties  of  the  position  mentioned  in  the  complaint. 

For  a  third  separate  and  partial  defense,  the  defendant  alleged  that  if 
the  plaintiff  was  appoint43d  village  clerk  it  was  at  the  salary  of  $200  per 
annum,  and  that  the  attempt  to  fix  the  salary  at  $1,200  was  null  and  void 
and  against  public  policy  and  a  fraud  upon  the  city  of  New  York,  and  that 
the  village  officers  when  fixing  the  salary  at  that  amount  neither  intended  to 
nor  did  really  act  for  the  village,  but  for  the  city  of  New  York,  for  which 
they  had  no  power  to  act. 

Beld,  that  the  matter  set  forth  in  the  first  and  second  separate  defenses 
could  be  proved  under  tbe  general  denial,  and  that  such  defenses  were  prop- 
erly stricken  out  as  irrelevant  and  redundant; 

That  the  third  separate  and  partial  defense  was  properly  pleaded,  for  the 
reason  that  the  defendant  would  not  be  permitted  to  give  evidence  tending 
to  show  that  the  contract  was  against  public  policy  and,  therefore,  illegal, 
without  an  allegation  to  that  effect.    Frky  «.  City  of  New  York lOT 

8. Interpleader — action  to  recover  a  bond  and  mortgage  and  amgnment 

tJierecf —  a  deltDery  of  tite  assignment  into  court  where  the  defendant  has  delivered 
the  bond  and  mortgage  to  another  claimant  does  not  entitle  him  to  interplead 
such  claimant — such  claimant  sJunild  be  made  aparty  defendant^  In  an  action 
brought  to  compel  the  defendant  to  deliver  to  the  plaintiff  a  bond  and 
mortgage  and  an  assignment  thereof,  it  was  alleged  that  the  instruments 
were  delivered  to  tbe  defendant,  as  agent  and  trustee  of  the  plaintiff,  by 
the  mortgagee,  who  was  the  plaintiff's  father,  with  instructions  to  deliver 
them  to  the  plaintiff,  to  whom  the  assignment  ran,  upon  the  mortgagee's 
death. 

The  complaint  further  alleged  the  death  of  the  plaintiff's  father  and  the 
wrongful  refusal  of  the  defendant  to  deliver  to  the  plaintiff  the  bond,  mort- 
gage and  assignment,  and  asked  that  the  plaintiff  be  permitted  to  recover 
the  value  thereof  if  the  defendant  was  unable  to  deliver  the  same. 

The  defendant  submitted  an  aflldavit  claiming  that  he  had  delivered  the 
bond  and  mortgage  to  another  daughter  of  the  mortgagee  at  the  latter's 
request  and  under  circumstances  which,  if  true,  indicated  a  delivery  to  him. 
The  affidavit  further  averred  that  the  executor  of  the  mortgagee  was  in 
possession  of  the  bond  and  mortgage  and  claimed  that  they  constituted  part 
of  the  mortgagee's  estate. 

The  court  thereupon  ordered  that  the  executor  of  the  mortgagee  be  sub- 
stituted in  the  place  of  the  defendant  and  that  the  latter  be  discharged  from 
all  liability  upon  delivering  to  the  county  treasurer  the  assignment  of  the 
mortgage. 

Hdd,  that  the  order  should  be  reversed; 

That,  under  the  allegations  of  the  complaint,  the  plaintiff  had  a  right  to 
challenge  the  validity  of  the  return  of  the  bond  and  mortgage  to  the 
mortgagee; 

That  the  order  was  not  justified  by  section  820  of  the  Code  of  Civil  Pro- 
cedure, as  the  defendant  was  not  directed  bv  such  order  to  deliver  to  the 
county  treasurer  all  the  property  which  the  plaintiff  sought  to  recover 
but  only  the  assignment: 

That  the  order  of  interpleader  was  also  improper,  for  the  reason  that  the 
defendant  did  not  admit  liability  to  any  one  for  the  bond  and  mortgage; 

That  the  mortgagee's  executor  should,  however,  be  made  a  party 
defendant.    Mason  v.  Rice .".  815 

4. Action  to  i  ecover  a  penalty ^  for  selling  impure  milk,  under  the  Agri- 
cultural Law  —  w7ien  a  singU  cause  of  action  only  is  alleged,  authorizingthe 
recovery  of  but  one  penalty.]  The  complaint  in  an  action  brought  by  the  Peo- 
ple of  the  State  of  New  York  alleged:  "  Upon  information  and  belief  that 
the  defendant  on  or  about  the  15th  day  of  October.  1901,  at  Miller's  Station, 
in  the  county  of  Delaware,  N.  Y.,  did  expose  for  sale,  offer  for  sale,  and  sell, 
a  quantity  of  impure  and  adulterated  milk,  to  wit,  five  cans  of  milk,  in  viola- 
tion of  sections  20.  22  and  28  of  Chapter  838  of  the  Laws  of  1894*  and  the 
amendments  thereto." 

*Sic. 
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The  complaint  demanded  judgment  against  the  defendant  for  the  sum  of 
$500. 
Section  37  of  the  Agricultural  Law  (the  act  referred  to  in  the  complaint) 

Erovides:  "Every  person  violating  any  of  the  provisions  of  the  Agricultural 
law  shall  forfeit  to  the  People  of  the  State  of  New  York  the  sum  of  not  less 
than  fifty  dollars  nor  more  than  one  hundred  dollars  for  the  first  violation, 
and  not  less  than  one  hundred  dollars  or  more  than  two  hundred  dollars  for 
the  second  and  each  subsequent  violation.  *  *  *  When  the  violation 
consists  of  the  sale  or  the  offering  or  exposing  for  sale  or  exchange  of  any 
prohibited  article  or  substance,  the  sale  of  each  one  of  several  packages  shall 
constitute  a  separate  violation.    *    *    *" 

Held,  that  the  complaint  alleged  but  a  single  cause  of  action  for  a  single 
violation  of  the  statute,  and  that  only  one  penalty  could  be  recovered 
thereunder. 

8emMe,  that  it  should  not  be  held  that  a  complaint  unites  two  or  more 
causes  of  action  without  separately  stating  and  numbering  the  same  when  it 
is  necessary  to  go  into  an  elaborate  argument  for  the  purpose  of  showing 
that  it  is  possible  to  prove  more  than  one  cause  of  action  under  the  complaint 
as  stated.    People  t?.  Buell 141 

6.  Bill  of  particvXans  of  iJie  plaintiff's  daim — not  ordered  where  t?ie 

conceded  facts  entitle  him  to  an  accounting  by  the  defendant. "]  In  an  action 
brought  to  recover  moneys  which  the  plaintiff  claimed  the  defendant  had 
collected  while  acting  as  his  agent  and  had  converted  to  his  own  use,  the 
defendant  interposed  an  answer  admitting  that  he  collected  money  as  agent 
of  the  plaintiff,  but  denied  that  he  collected  the  amount  alleged.  He  also 
admitted  that  he  had  deducted  his  compensation,  but  denied  that  he  had 
failed  to  pay  the  balance  due  to  the  plaintiff. 

Held,  that  the  conceded  relation  between  the  plaintiff  and  the  defendant 
entitled  the  plaintiff  to  compel  the  defendant  to  account,  and  that,  for  this 
reason,  the  plaintiff  should  not  be  required  to  serve  a  bill  of  particulars 
specifying  the  moneys  collected  by  the  defendant,  for  which  it  was  claimed 
that  he  had  failed  to  account.    Heidenkeich  v,  Hibsh 31^ 

6.  Action  for  contersion  —  tJie  absence  of  any  delivery  and  of  continued 

change  of  possession  of  personal  property  may  he  sJunon,  under  a  denial  of  ovmer- 
ship  thereof  by  a  cr&iitor  of  the  vendor  of  the  property,]  Where  a  person 
claiming  title  to  personal  property  under  a  bill  of  sale,  brings  an  action  for 
the  conversion  thereof  and  an  answer  is  interposed  denying  the  plaintiff's 
ownership  of  the  goods,  the  defendants,  although  they  did  not  specifi- 
cally set  forth  that  utct  in  their  answer,  are  entitled  to  prove  that  they  were 
Judgment  creditors  of  the  plaintiff's  vendors,  as,  if  that  fact  appeared  and 
also  the  further  fact  that  the  sale  of  the  goods  to  the  plaintiff  was  not 
accompanied  by  an  immediate  delivery  or  followed  bv  an  actual  and  con- 
tinued change  of  possession  thereof,  the  sale  to  the  plaintiff  would,  under 
section  25  of  the  Personal  Property  Law  (Laws  of  1897,  chap.  417),  be  invalid 

as  against  the  plaintiff.    Schidlower  v.  McCaffertt 498 

7.  Evidence  requiring  tTiat  this  question  of  delivery  be  submitted  to  the 

jury.]  What  evidence  presents  a  question  for  the  jury  as  to  whether  the 
sale  to  the  plaintiff  was  accompanied  by  an  actual  and  continued  change  of 
possession,  considered.    Id. 

8. Interpleader  —  right  thereto,  of  one  asking  to  pay  into  court  commis- 
sions claimed  by  eacJi  of  two  real  estate  brokers.]  Where,  in  an  action  brought 
by  a  broker  to  recover  commissions  alleged  to  have  been  earned  bv  him  in 
effecting  an  exchange  of  real  property  for  the  defendant,  the  latter 
admits  liability  for  the  commissions,  and  alleges  that  the  commissions  in 
question  have  been  claimed  by  a  firm  of  real  estate  brokers  who  had  assisted 
in  the  negotiation  of  the  exchange,  and  who  claimed  that  the  plaintiff  had 
agreed  with  them  that  the  commissions  due  from  the  defendant  should  be 
paid  to  them  instead  of  to  the  plaintiff,  the  court  is  justified  in  substituting 
the  members  of  the  firm  of  brokers  as  defendants  in  the  place  and  stead 
of  the  original  defendant,  upon  the  latter  paying  into  court  the  amount  of 
the  commissions  due  from  her.    Rasines  v.  Ives 48S 

9. A  defense  referring  to  anot?ier  for  certain  rf  its  facts  may  set  forth 

such  facts  in  an  amended  answer  where  they  are  stricken  out  of  the  dtfense  rtfer- 
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red  toA  Where  an  answer  contains  several  defenses,  in  one  of  which  the 
defenaant  sets  forth  certain  facts  in  full,  and  in  the  others  of  which  he 
incorporates  such  facts  by  reference  to  the  prior  defense,  if  the  facts  to 
which  reference  is  made  are  stricken  out  of  the  defense  in  which  they 
were  set  forth  in  full  as  irrelevant  and  immaterial,  the  defendant  is  not 
precluded  from  serving  an  amended  answer  in  which  the  facts  in  questi  m 
are  set  forth  in  full  in  the  defenses  into  which  they  were  originally  incor- 
porated  by  the  reference  to  such  defense  in  which  they  were  originally 
stated.    Edison  v.  Press  Publishing  Co .' 376 

10.  Statute  cf  Limitations — tn?iat  allegation  tufficienUy  sets  it  up,]    An 

allegation  contained  in  the  answer  interposed  in  an  action  to  recover  for 
medical  services  rendered  by  the  plaintiff  to  the  defendant,  averring  that 
"said  services  were  rendered  and  said  medicines  were  furnished  more  than 
six  years  prior  to  the  commencement  of  this  action,"  is  a  sufficient  plea  of 
the  Statute  of  Limitations,  as  the  presumption  is  that  compensation  for  the 
services  became  due  immediately  upon  their  performance. 

Bacon  v.  Chapman 309 

11.  Non-payment  must  be  alleged  in  an  action  on  a  ooTkiraetfor  the  pay- 
ment of  money.]  The  following  allegation  contained  in  the  answer  interposed 
in  such  an  action,  "  For  a  further  answer,  set-off,  defense  and  counterclaim 
the  defendant  alleges  that  between  the  1st  day  of  May,  1889,  and  the  1st  day 
of  Sept..  1896,  the  defendant  performed  work,  labor  and  services  for  the 
plaintiff  at  his  special  instance  and  request  to  the  amount  of  $49.00;  that  said 
services  were  reasonably  worth  the  sum  of  $49.00,'*  is  demurrable  in  that  it 
does  not  allege  non-payment  of  the  debt  set  out  therein.    Id, 

12. A  party  introducing  evidence  as  to  facts  not  pleaded  by  his  eulversary 

cannot  object  to  their  being  considered.]  A  plaintiff  who,  upon  the  trial  of  an 
action,  introduces  evidence  establishing  that  he  is  not  entitled  to  maintain  the 
action,  will  not,  on  an  appeal  from  a  judgment  entered  in  his  favor,  be  per- 
mitted to  urge  that  the  defendant  is  not  entitled  to  avail  himself  of  such 
defense  because  he  neglected  to  plead  it  in  his  answer. 

National  Broaowat  Bank  v.  Sampson 320 

13. Payment  must  be  pleaded.]    Under  all  conditions,  payment  is  an 

affirmative  defense  which  must  be  pleaded  and  proved. 

ROSENBTOCK  V.  DeSSAR 501 

Bankruptcy  proceedings  against  defendants  in  a  pending  suit  —  leave 

granted  to  continue  the  suit  and  bring  in  the  trustee  in  bankruptcy  as  a  party 
thereto  and  serve  a  supplemental  complaint  —  what  such  complaint  must 

allege.    Latimer  v.  McKinnon.    (No.  1) 224 

tSee  Bankruptcy. 

Order  of  arrest  — it  may  be  granted  on  affidavits  — the  complaint, 

when  served,  must  state  a  cause  <^f  action  under  section  549  of  the  Code  of 
Civil  Procedure  —  effect  of  an  amended  pleading  on  the  original  one. 

Lewis  t?.  Pollack 577 

See  Arrest. 

Defense  that  a  contract  is  against  public  policy  —  it  is  sufficiently  set 

up  where,  from  the  purpose  and  intent  of  the  contract,  as  alleged  in  the 
pleading,  it  appears  that  it  is  against  public  policy. 

Coverly  v.  Terminal  Warehouse  Co 488 

See  Contract. 

Attachment  —  action  by  a  receiver  of  a  corporation  against  a  bank 

which  was  alleged  to  have  cashed  a  check  wrongfully  drawn  by  the  officers 
of  the  corporation  —  when  the  action  is  for  conversion. 

Kklsey  d.  Bank  op  Mansfield 334 

See  Attachment. 

Negligence  —  reasonable  time  within  which  a  passenger  in  a  street 

car  must  pay  his  fare  —  unnecessary  violence  in  his  removal  from  the  car 
must  be  pleaded  —  what  pleadin.e:  does  not  allege  it. 

HuBA  t?.  Schenectady  Railway  Co 199 

See  Negligence. 
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PLEADING—  Continued.  paqb. 

Action  continued,  after  the  defendants  are  adjudged  bankrupts,  for 

the  purpose  of  liquidating  the  claim  against  them — they  cannot  set  up 

their  discharge  in  bankruptcy.    Latimbr  d.  McEiiynon.    (No.  2) 275 

See  Bankruptcy. 

A  complaint  alleging  a  contract  broader  than  authorized,  and  that  a 

town  has  not  performed  it,  does  not  state  a  cause  of  action. 

HoLROYD  V.  Town  of  Indian  Lake.  . . , 246 

See  Contract. 

Life  insurance  policy — a  waiver  of  a  condition  as  to  the  time  of  pay- 
ment oi  a  premium  must  be  pleaded.    Ryer  v.  Prudential  Insurance  Co.      7 
See  Insurance. 

The  defense  of  ultra  vires  by  a  foreign  corporation  must  be  pleaded. 

Mason  v.  Standard  DiSTiiiLiNo,  Etc.,  Co 620 

See  Corporation. 

POBSBSSION — 2fbt  easential  to  a  proceeding  for  the  determination  of  a  claim 
to  real  property. 

See  Party. 

PRACTICE  —  3fandamus  —  an  order  to  show  cause  requiring  the  production  of 
a  ballot  btfore  the  court,  and  its  examination  by  the  court,  without  objection 
made — it  presents  only  a  question  of  law  — failure  to  produce  the  ballot  on  appeal 
from  an  order  directing  that  the  baUot  be  counted. 

See  People  ex  rbl.  Courtney  v.  Unoer.    (No.  1) 249 

DtfatUt — failure  to  demand  a  copy  complaint  within  ttoenty  days  —  a 

motion  to  require  plaintiff  *s  attorney  to  serve  a  copy  complaint  and  accept  an 
answer  is  improper — it  s/umld  be  to  open  the  default  and  for  leave  to  serve  a 
demand. 

See  Stokes  v.  Sghildknecht 602 

Condemn(xtion  of  land — renew  of  a  report  of  commissione7*s  by  the  Appel- 
late Division —  the  SpeeicU  Term  cannot  receive  aftdavits  as  to  value — when 
affidavits  may  be  read  —  ths  commissioners  are  not  controlled  by  technical  rules. 

See  Matter  op  Town  of  Guilford 207 

A  notice  of  motion  to  confirm,  etc.,  a  decision  of  commissioners  to  lay  out 

highways  must  be  served  btfore,  bttt  the  motion  day  may  be  made  after,  thirty 
days  from  the  filing  of  the  decision. 

iSS^d  Matter  of  Thomson 221 

Replevin  —  tJie  court  can  direct  a  party  to  be  brought  in  only  in  an 

equity  case  ^  a  third  party  filing  a  claim  to  the  property  can  be  brought  in  only 
on  his  own  application. 

See  G0LD6TBIN  V.  Shapiro. 83 

Bemedy  for  the  correction  of  a  judgment  entered  on  a  stipulation — a 

motion  to  amend  a  judgment  may  oe  made  btfore  a  justice  other  than  the  one 
direcHng  it. 

See  Aronson  v.  Sire 607 

j{j^  an  execution  against  the  person  is  unauthorized  a  remedy  exists  by 

habeas  corpus  or  preferably  by  motion. 

See  People  ex  rel.  Harris  v.  Gill 192 

I\}wer  of  a  County  Court  to  reverse  a  justices  judgment  as  being  against 

the  weight  of  evidence. 

See  MuRTAOH  v.  Dempsby 204 

Mechani&s  lien  —  a  personal  judgment  is  not  proper  where  no  lien  could 

have  been  acquired. 

SeeMowBELAY  V.  Levy 68 

.  In  regard  to  the  review  of  adjudications. 

See  Appeal. 

Relating  to  arrest. 

See  Arrest. 

App.  Div.— Vol.  LXXXV.        U 
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PBAOnCB  —  C^iUiniMcf . 

In  refsrefiee  to  the  i$auing  of  aitaehmerUi, 

See  Attachment. 

Am  to  aUcwanee  and  reoowry  cfcotU. 

Bee  CofiTS. 

—  Bdating  to  proeeedinge  by  mandamus. 
See  Makdamus. 

Betating  to  moiione  and  orden. 

See  Motion  and  Obdbb. 

Relating  to  pleadtnge. 

See  Plkadino. 

Relating  to  the  trial  of  actions. 

See  TBiAii.  PAHBi 

FBOfdPAL  AND  AOENT—  Purchase  by  an  agent  for  himself  (f  mer- 
chandise he  is  directed  to  buy  J  or  his  principal  —  a  bank  having  knowledge  of  the 
facts,  which  advances  money  to  him  on  a  bill  of  lading  of  the  merchandise  and 
obtains  atid  sells  it,  is  liable  to  theprincipal.]  1.  One  8.  who  had  been  appohiied 
by  Frank  D.  Miller,  a  dealer  in  hopa,  his  agent  to  purchase  hops  xor  him 
upon  commiflsion,  purchased  for  himself  a  quantity  of  hops  which  he  had  been 
instructed  to  purchase  for  Miller.  He  then  took  a  bill  of  lading  for  the  hops 
to  a  bank  which  had  knowledge  that  he  was  Miller's  purchasing  agent,  and 
borrowed  from  the  bank,  upon  the  faith  of  the  bill  of  lading,  a  sum  of 
money  out  of  which  be  paid  the  purchase  price  of  the  hops.  Miller  then 
brought  an  action  against  8.  to  recover  the  bops.  The  bank  filed  a  claim 
with  the  sheriff  who  had  taken  the  hops  and,  upon  Miller's  refusal  to  indem- 
nify the  sheriff,  the  bank  took  possession  of  the  hops  and  sold  them  to  a 
third  party. 

Held,  that  Miller  was  entitled  to  recover  from  the  bank  the  value  of  the 
hops  less  the  amount  paid  therefor  by  8. 

MiLLBB  V.  Farmbbs  &  M.  Statb  Bank. 175 

2. W?ien  an  agent  ea/rns  his  commission  although  the  contract  is  not  in 

writing  and  not,  thtrtfare,  enforeSble  against  the  purchaser,']  An  agent 
employed  to  sell  automobiles  on  commission,  who  effects  a  sale  of  an  auto- 
mobile to  a  responsible  partv  for  $2,000,  the  price  stipulated  by  his  prindpal, 
upon  terms  satisfactory  to  the  principal,  is,  m  the  event  of  the  refusal  of  his 
principal  to  perform  the  contract  of  sale  by  delivering  the  automobile  and 
accepting  the  purchase  price,  entitled  to  receive  his  commission  for  effecting 
the  sale,  notwithstanding  that  the  contract  was  not  in  writing  and  that  the 
vendee  might,  on  that  account,  have  refused  to  accept  the  automobile  when 
tendered  to  him.    Vebder  v,  Beaton 196 

Life  insurance  policy  —  failure  to  ^a^  the  first  premium  —  agent's 

agreement  that  it  need  not  be  paid  —  when  it  is  a  personal  one,  not  binding 
the  company  —  effect  of  money  being  given  the  agent  to  promote  the  com- 
pany's business.     Hewitt  v.  American  Union  Life  Ins.  Co 279 

See  Insurance. 

Grand  larceny — inducing  one  to  become  the  agent  of  a  corporation 

and  to  deposit  money  with  it  as  security  for  his  good  conduct,  with  the  pur- 
pose of  appropriating  such  money.    People  «.  Walker 556 

See  CiuHE. 

Right  to  interplead,  of  one  asking  to  pay  into  court  commissions 

claimed  by  each  of  two  real  estate  brokers.    Rasinbs  v.  Ives. 488 

See  PLEA0iNe» 

PBINOIPAL  AND  SXJBETY : 

See  Contract. 

PBINTING  —  Contract  for  department  printing. 
See  Contract. 

PRIVATE  P  ABX : 

See  Fisheries,  Game  and  Forest  Law. 
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PAQB* 

TW>OBBB—AppoiTUfMnt  of  a  guardian  tid  Utem  far  an  infant  dtfendant — 
necemiy  cf  service  on  the  irtfant,\  Unless  otherwise  provided,  a  guardian  ad 
litem  cannot  be  appointed  for  an  infant  defendant,  unless  previous  service  of 
the  summoms  has  been  made  upon  the  infant.    O'Donoohub  v.  Smith 824 

Service  of  a  summons  on  the  former  president  of  a  corporation  who 

has  resigned  in  bad  faith  will  not  be  set  aside. 

Zbltneb  «.  Zbltneb  BBBwma  Co 887 

See  EviDBNCB. 

PS0MI8S0BT  NOTE : 

See  BiLiii  AND  NoTBS. 

PBOOF: 

See  EviDKNCB. 

FUBUO  mUCY -- Dtfenee  that  a  town  incorporated  into  the  Oreater  New 
York  had,  h^ore  that  event,  against  public  policy,  increased  the  pay  of  one  of  its 
employees. 

See  CooLBY  v,  CiTt  of  New  York 107 

Combination  to  restrict  competition. 

See  Contract. 

PUBLIO  STBEBT : 

See  Municipal  Corporation. 

PUBGHASE— J7^  an  agent  for  himself. 
See  Principal  and  Agent. 

Cf  real  property. 

See  Vendor  and  Purchaser. 

QJJAJSmrM.  MEBUIT — Action  to  recover  on  quantum  meruit  for  services 
rendered  by  a  relative  while  a  member  of  the  drfendanfs  household — a  promise 
to  pay  for  them  must  be  clearly  established — charge  as  to  the  measure  of  com- 
pensaiion,  based  on  the  defendant's  wealth. 

See  PiiATT  V.  Hollands 281 

BAILBOAD  ~  Intersection — temporary  crossing — section  98  of  the  BaUroad 
Law  is  not  inconsistent  with  the  provisions  of  the  Bailroad  Lom  for  the  determi- 
nation of  compensation  and  the  manner  of  intersection  and  the  construction  of  a 
temporary  crossing.  ]  1.  Section  12  of  the  Railroad  Law  (Laws  of  1890,  chap. 
565,  as  amd.  by  Laws  of  1892,  chap.  676),  so  far  as  it  authorizes  the  appoint- 
ment of  commissioners  to  determine  the  amount  of  compensation  to  be  made 
by  one  railroad  company  for  the  privilege  of  intersecting  the  railroad  of 
another  company,  ana  the  manner  of  intersection,  and  section  1  of  chapter 
389  of  the  Laws  of  1898,  authorizing  the  court  to  permit  the  construction  of 
a  temporary  cro8sin|[  during  the  pendency  of  the  proceedings,  are  neither  of 
them  inconsistent  with,  nor  were  either  of  them  repealed  by,  section  68  of 
the  Railroad  Law  (added  by  chap.  754  of  the  Laws  of  1897),  as  amended  by 
chapter  789  of  the  Laws  of  1900. 

Oneonta,  C.  &  R.  8.  R.  Co.  «.  C.  &  C.  V.  R.  R.  Co 284 

2.  T7ie  Condemnation  Law  does  not  govern  tJie  proceeding  to  appoint 

commissioners  of  appraisal.]  Although  section  12  of  the  Railroad  Law 
reauires  that  the  commissioners  shall  "  be  appointed  by  the  court  as  is  pro- 
vided in  the  Condemnation  Law/'  the  Condemnation  Law  does  not  govern 
the  proceeding.  Consequently,  the  fact  that  such  a  proceeding  was  insti- 
tutea  upon  a  petition  and  an  order  to  show  cause,  returnable  in  less  than  the 
eight  days  prescribed  by  the  Condemnation  Law  (§  3861  of  the  Code  of  Civil 
Procedure),  does  not  deprive  the  court  of  jurisdiction.    Id. 

8.  —  Fbrm  of  the  petition  therefor.]  The  petition  in  such  a  proceeding 
need  not  state  the  matters  required  by  the  Condemnation  Law  in  a  proceed- 
ing to  condemn  lands.  It  is  sufficient  for  it  to  state  that  the  petitioner  is  a 
corporation;  that  the  route  of  its  road,  as  laid  down  bv  it,  crosses  the  other 
road;  that  it  desires  to  cross  such  road  at  a  specified  point;  that  the  two  cor- 
porations cannot  agree  upon  the  amount  of  compensation  to  be  made  there- 
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for  or  the  point  or  manner  of  such  crossing  and  connections,  and  that  the 
petitioner,  which  operates  a  street  railway,  has  obtained  the  requinte  con> 
sents  of  properly  owners  and  municipal  authorities  to  the  construction  of 
the  road,  and  that  its  road  is  actually  in  operation  on  both  sides  of  the  defend- 
ant's road  and  up  to  the  point  of  the  proposed  intersection.    Id, 

4.  Order  to  show  cause  and  order  appointing  eommisnoners.]  A  deci- 
sion of  the  Board  of  Railroad  Commissioners,  under  section  68  of  the  Railroad 
Law,  to  the  effect  that  a  permanent  crossing  should  be  constructed  at  grade 
at  the  point  in  question,  and  that  the  petitioning  corporation  should  heax  the 
entire  expense  of  the  construction  and  maintenance  thereof,  is  not.  in  the 
event  of  the  refusal  of  the  other  railroad  company  to  allow  the  petitioning 
company  to  proceed  under  the  decision  of  the  Railroad  Commissioners,  a  bar 
to  the  granting  of  an  order  for  the  construction  of  a  provisional  or  temporary 
crossing. 

The  objection  that  the  order  permitting  the  construction  of  the  temporary 
crossing  did  not  require  the  petitioner,  when  constructing  such  crossing,  to 
comply  with  some  of  the  conditions  imposed  by  the  Board  of  Railroad  Com- 
missioners for  the  permanent  crossing,  is  unavailing,  where  it  appears  that 
the  bond  required  of  the  petitioner  before  being  allowed  to  construct  the 
temporary  crossing  was  conditioned  upon  the  fuU  and  faithful  performance 
by  the  petitioner  of  all  conditions  which  might  be  imposed  upon  it  b^  the 
^ard  of  Railroad  Commissioners,  pursuant  to  section  08  of  the  Railroad 
Law.    Id, 

6.  T?ie  order  is  not  a  final  one — reciete  on  an  appeal  thertfrom  of 

intermediate  orders.]  The  order  authorizing  the  construction  of  the  tempo- 
rary crossing  is  not  a  final  order  in  a  special  proceeding,  and,  consequently, 
a  statement  in  the  notice  of  appeal  therefrom  of  an  intention  to  bring  up  for 
review  certain  intermediate  orders,  is  ineffective.  (Code  Civ.  Proc.  §§  1301, 
1358.)    Id. 

Agreement  by  a  railroad  **  to  pay  all  outstanding  debts  and  claims 

aeainst  said  receivership  "  — it  does  not  embrace  a  claim  not  presented  to.  or 
allowed  by,  the  receiver -^  collateral  attack  on  an  order  of  another  court  — 
the  remedy  is  by  intervening  in  the  action  therein. 

Ferguson  v.  Tolbdo,  A.  A.  &  N.  M.  R.  R,  Co 352 

See  Contract. 

Railroad  company  —  liability  of,  for  flooding  land  by  a  change  in  the 

course  of  surface  water  caused  by  its  embankment  —  competency,  as  evi- 
dence, of  a  letter  written  by  one  signing  as  superintendent  of  the  railroad 
and  having  its  name  printed  at  the  top. 

WiCKHAM  V.  Lbhigh  Vallby  R.  R.  Co 188 

See  Neoliobncb. 

Contract,  by  which  one  railroad  company  runs  its  trains  over  the 

tracks  of  another,  and  its  employees  while  so  doing  are  under  the  exclusive 
control  of  the  latter -^  it  renders  the  latter  company  liable  to  a  passenger 
injured  through  the  neglect  of  an  employee  of  the  former. 

Decker  «.  Erie  Railroad  Co 18 

See  Neoligbncb. 

Statute  of  Limitations — it  applies  to  a  proceeding  by  a  county  to 

compel  the  Comptroller  to  pay  to  the  county  the  extra  taxes  which  it  has 
been  compelled  to  pay  because  of  land  held  therein  by  certain  railroads 
having  been  exempted  from  taxation. 

Pboplb  ex  rbl.  Essex  County  d.  Miller 145 

See  Limitation  op  Action. 

Negligence  — rule  as  to  equality  of    riebtfl  between  vehicles   and 

street  cars  at  street  intersections  — not  applicable  where  the  vehicle  simply 
crosses  at  such  intersection  from  one  side  to  the  other  of  the  street  upon 
which  it  and  the  car  are  both  traveling. 

SCHMBDDING  V.   N.  Y.  &  QUEENS  CoUNTY  R.  CO 24 

See  Kbgligbncb. 
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TlATTiTlOAD  —  Continued,  p  aqb. 

Negligence  —  collision  between  a  wagon  crossing  a  railroad  at  a  street 

intersection  and  a  car  going  twenty  miles  an  hour  —  it  presents  a  question 
for  the  jury  —  failure  to  look  both  ways  at  the  crossing,  immaterial. 

Lane  «.  Brookltn  Hkights  R.  R.  Co 85 

8ee  Negligence. 

Negligence  —  reasonable  time  within  which  a  passenger  in  a  street 

car  must  pay  his  fare — unnecessary  violence  in  his  removal  from  the  car 
must  be  pleaded  —  what  pleading  does  not  allege  it. 

HUBA  V.  SCHENBCTADT  RAILWAY  Co 199 

See  Negligence. 

Mandamus  —  not  issued,  on  the  relation  of  one  denied  no  right,  to 

compel  a  street  railway  company  to  carry  the  public  for  a  single  fare  over 
all  its  connecting  lines.    People  ex  bel.  Lehmaier  v.  Interurbah  K.  Co.  407 
See  Mandamus. 

Injury  on. 

See  Negligence. 

BATinCATIOM"  —  (Jf  unautJvorized  expenditures  by  a  guardian. 
See  Guardian  and  Ward. 

BEAIi  ESTATE  AGENT : 

See  Principal  and  Agent. 

SEAL  PROPERTY  —  Determination  of  a  claim  to  real  property  —  oneliav- 
ing  t/ie  legal  title,  although  not  in  poesessio/f,  may  compel  it  — form  of  the  judg- 
ment —  a  limitation  in  the  judgment  that  the  land  was  eui^ject  to  the  regulations 
ef  the  United  States,  which  was  not  a  party  to  the  action,  stricken  out  —  deed  by 
the  city  of  New  York  of  land  under  the  waters  of  the  Harlem  rivei\  constnted 
to  except  Exterior  street  and  not  to  reserve  any  easement  of  cuscess  over  the  land 
conveyed. 

See  Whitman  v.  City  op  New  York 468 

Private  park  —  what  must  be  done  to  create  one  — power  of  tJie  Legisla- 
ture over  fishing  in  Twn-navigdble  streams — its  right  to  make  hunting  and  fish- 
ing in  private  parks  a  misdemeanor  and  impose  exemplary  damages  —  effect  of 
the  stocking  of  such  streams  by  the  State  as  regards  the  right  of  the  public  to  fish 
therein  —  consent  of  the  owners  necessary  —  limitation  on  the  right  of  the  State 
to  confer  special  fishing  privileges  in  public  waters. 

See  Rockepeller  v.  Lamora 254 

Pier  property  in  tJie  North  river  conveyed  by  New  York  city  —  effect  of  a 

reservation  of  certain  streets  in  Vie  deed  tJiereof —  effect  of  a  conveyance  in  fee 
upon  covenants  contained  in  prior  deeds  —  advei'se  possession  does  not  run 
against  the  covenants  —  injunction  to  restrain  t/ie  city  from  causing  bulkheads 
to  be  built  pursuant  to  such  covenants  —  tJie  title  is  held  by  the  city  upon  a  pub- 
lie  trust  and  cannot  be  conveyed  in  contravention  thereff. 

See  Knickerbocker  Ice  Co.  v.  42d  St.  R.  K.  Co 580 

Deed  —  the  words  ''beginning  at  the  intersection  of  the  easterly  line  of 

Main  Boad  or  Turnpike,  now  knr^wn  as  Fkitbush  Avenue,"  construed  —  the 
actual  ownership  should  not  control  the  construction — buildings  lield  not  to  show 
intention  as  to  street  line  —  words  *  *  subject  to  encroacliments  as  shown  on  survey  " 
construed. 

See  Johnston  v.  Long  Island  Investment  Co , 60 

Assumption  by  several  grantees,  from  a  mortgagor,  of  separate  parcels 

of  the  mortgaged  premises,  of  definite  parts  of  the  debt  created  by  two  mortgages 
thereon  —  their  right  on  a  foreclosure  of  the  second  mortgage  to  have  the  first 
mortgagee  made  a  party  thereto. 

See  RuDOLP  v.  Burton 813 

Spedac  performance — an  oral  agreement  to  give  a  lease  for  twenty  years 

to  a  corporation  made  by  its  president,  the  contract  owner  of  the  land  —  spe- 
eifieally  enforced  against  his  children  to  whom  lie  caused  the  property  to  be 

See  y beder  v,  Horstmann 154 
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Condemnation  of  land  —  review  of  a  report  of  commieeionert  bv  the 

AfpeUaie  Division  —  the  Special  Term  cannot  receive  ajffldavite  as  to  value — 
u>nen  affldaoite  may  he  read  —  the  commiseionere  are  not  controlled  by  technical 
nUei. 

See  Matter  of  Towh  or  Ouilfoiid 207 

An  unrecorded  release  of  part  of  morigaaed  premises  is  ineffective  as 

against  an  assignee  cf  the  mortgage  in  good  faith  and  for  value  —  oceupaiion 
by  a  purchaser  of  the  part  reUawd  is  not  notice. 

See  Gibbon  v.  Thomas 243 

WiU  —  equitable  conversion  of  real  into  personal  property  —  residuary 

legatees  held  to  take  at  the  time  designated  for  the  distribution  and  not  at  the 
time  of  actual  distribution  or  when  it  was  required  by  law. 

See  Matter  of  Coolidgb 296 

Property  purchased  by  a  wife  and  without  her  knowledge  conveyed  to  her 

hiu^nd —  the  fact  that  the  husband  thereby  secured  credit  Tield  not  to  estop  the 
wife  from  asserting  her  ownership. 

See  WooLSBT  v.  Henn 831 

Commissioner  of  buildings  in  New  York  city — not  required  by  man- 

damus  to  approve  plans  for  closing  certain  windows  in  a  party  wall  which  vio- 
late the  New  York  Building  Code. 

See  People  ex  rel.  Auwell  v.  Calder 31 

A  devise  of  real  property  to  the  treasurer  of  an  unincorporated  religious 

association  for  its  benefit  is  invalid —  the  title  to  the  property  vevts  in  the  testa- 
tof^s  Theirs  at  law. 

See  Murray  v.  Miller.    (No.  1) 414 

Exemption  from  taxation  —  land  used  for  charitable  and  benevolent  pur- 
poses by  the  Missionary  Sisters  of  the  Third  Order  of  St.  Francis  held  to  be 

See  People  ex  rel.  Missionary  Sisters  v.  Reilly 71 

Mortgage  given  by  one  w7u>  subsequently  obtains  title  to  the  mortgaged 

premises  —  when  not  enforcible  against  a  subsequent  bona  fide  purchaser  of  the 
mortgaged  premises. 

See  Donovan  v.  Twist 180 

Venue  —  the  right  to  remove  a  dead  body  from  a  cemetery  does  not  affect 

any  right  or  interest  in  real  property. 

See  Ck>HBN  V.  Ck>N6RBOATiON  Shearith  Israel 05 

Lien  on, 

SeehiBK. 

Partition  of. 

See  Partition. 

SaXesaf. 

See  VENDOR  AND  PURCHASER. 

BECEIVEB  — Agreement  b^  a  railroad  "to  pay  all  outstanding  debts  and 
claims  against  saia  receivership  "  —  it  does  not  embrace  a  claim  not  presented 
to,  or  allowed  by,  the  receiver — collateral  attack  on  an  order  of  another 
court  —  the  remedy  is  by  intervening  in  the  action  therein. 

Ferguson f>.  Toledo,  A.  A.  &N.  M.  R.  R.Co 852 

See  Contract. 

BECOBD— The  recording  of  an  assignment  of  a  mortgage  is  evidence  of  its 

delivery.    Van  Gaasbebk  v.  Staples 271 

See  Evidence. 

As  evidence. 

See  Evidence. 

BELEASE — An  unrecorded  release  of  part  of  mortgaged  premises  is  ineffective 
as  against  an  assignee  of  the  mortgage  in  good  faith  and  for  value  —  occupation 
by  a  purchaser  of  the  part  released  is  not  notice. 

See  Giaaojx  V,  Thojiaa, 248 
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SEUGIOUS  SOCIETY— Will— a  deoiae  of  real  property  to  the  treasurer  of 
an  itnincorporated  religume  auodation  for  its  benefit  is  intalid. 

See  MuBRAT  d.  MiUiBR.    (No.  1) 414 

Statute  exempting  a  eorporation  from  any  assessment  levied  for  a  stated 

time — token  an  €usessment  is  l^ied, 

iS^  Matter  OF  Mayor  (OPENnsG  E.  176th  St.) 847 

BENT: 

See  liAimLORD  Ain>  Tenant. 

BEPIi£  viN — A  third  party  filing  a  claim  to  the  property  can  be  brought 

in  only  on  his  own  application.    Goldstein  v,  Shapiro 88 

iSw  Party. 

BEVTEW: 

See  Appeal. 

BIPABIAK  BIGHT  —  Trespass  —  meamire  of  damages  wTiere  land  of  a 
riparian  owner  is  flooded  by  the  raising  of  a  dam — the  fact  that  the  dam  owner 
agreed,  b^ore  flooding,  toflU  in  the  land  does  not  make  the  action  one  for  breach 
of  contract,']  The  owners  of  a  dam  across  a  stream,  beine  about  to  raise  the 
same,  purchased  from  an  upper  riparian  owner  a  strip  of  land  bordering  on 
the  stream.  Afl  a  further  consideration  for  the  canveyance,  the  dam  owners 
agreed  with  the  lot  owner  to  fill  in  the  balance  of  his  lot  so  that  he  would  not 
be  bothered  with  the  back  flow  of  the  water  resulting  from  the  raising  of 
the  dam.  They  further  agreed  that  the  filling  should  be  done  before  the 
water  should  be  flowed  back. 

The  dam  owners  proceeded  to  fill  in  the  balance  of  the  lot,  but,  upon 
the  lot  owner  objecting  to  the  character  of  the  filling,  they  ceased  operations 
and  subsequently  raisS  the  dam  and  fiooded  the  lot. 

In  an  action  brought  by  the  lot  owner  against  the  dam  owners  to  recover 
the  damages  thus  sustained,  it  was 

Htld,  that  the  cause  of  action  averred  in  the  complaint  was  not  one  for 
breach  of  contract,  but  was  to  recover  damages  for  trespass; 

That,  considered  as  an  action  of  trespass,  the  proper  measure  of  damages 
was  the  difference  in  value  between  the  lot  owner's  lot  as  it  was  and  as  it 
would  have  been  had  the  daLi  owners  filled  it  in  in  the  manner  required  by 
their  contract,  unless  the  reasonable  cost  of  repairing  the  injuries  caused  by 
the  trespass  was  less  than  the  diminution  in  the  market  value  of  the  land. 

Post  «.  Merritt 289 

Power  of  the  Legislature  over  fishing  in  non-navigable  streams — its 

right  to  make  hunting  and  fishing  in  private  parks  a  misdemeanor  and  impose 
exemplary  damages  —  effect  of  the  stocking  of  such  streams  by  the  State  as 
regards  the  right  of  the  public  to  fish  therem  —  consent  of  the  owners  neces- 
sary —  limitation  on  the  right  of  the  State  to  confer  special  fishing  privileges 

in  public  waters.    Rockefeller  «.  Lamora  ...  254 

See  Fisheries,  Game  and  Forest  Law. 

Railroad  company — liability  of,  for  fiooding  land  by  a  change  in  the 

course  of  surface  water  caused  by  its  embankment. 

WiCKHAM  V,  Lehigh  Valley  R.  R.  Co 182 

See  Nbolioence. 

BIVEB: 

See  Watercourse. 

BO  AD: 

See  Highway. 

"BJTLE  — Of  court. 
See  Court. 

[See  table  of  Rules  cited,  ante,  in  this  volume.] 

SAXiABT —  Of  a  municipal  employee. 
See  Municipal  Corporation. 
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SALE — Purchase  by  an  agent  for  himself  of  merchandise  he  is  directed  to 
buy  for  his  principal  —  a  bank  having  knowledge  of  the  facts,  which 
advances  money  to  him  on  a  bill  of  lading  of  the  merchandise  and  obtains 
and  sells  it,  is  liable  to  the  principal. 

Miller  v.  Farmers  &  M.  State  Bank 175 

See  Principal  and  Aqent. 

Combination  to  reitriet  competition  in  the  price  of  goode  sold, 

See  Contract. 

Of  property  under  judgment. 

See  Judicial  Sale. 

For  taxes. 

See  Tax. 

Cf  real  property. 

See  Vendor  and  Purchaser. 

SCHOOL—  Teachers  having  grade  A  licenses  from  the  hoard  of  education  of 
the  city  of  Brooklyn  —  their  right  to  promotion  cannot  be  affected  by  any  by-laws 
of  tJie  board  of  education  qf  the  city  of  Hew  York.]  1.  The  boara  of  educa- 
tion of  the  city  of  New  York  has  no  power  to  provide  that  the  holders 
of  grade  A  teachers'  licenses  —  issued  bv  the  board  of  education  of  the 
former  city  of  Brooklyn  and  which,  by  section  1101  of  the  revised  New  York 
charter  (Laws  of  1901,  chap.  466),  are  directed  to  "be  recognized  by  the  city 
superintendent  of  schools  and  the  board  of  examiners  of  The  City  of  New 
York,  as  in  full  force,  and  shall  entitle  the  holders  to  appointment  or  promo- 
tion to  any  position  to  which  they  were  respectively  eli^ble  by  the  posses- 
sion of  such  licenses  or  certificates,"—  shall  not  be  eligible  for  promotion  to 
any  grade  in  the  last  two  years  of  the  elementary  school  course  unless  they 
pass  certain  examinations  and  possess  certain  qualifications. 

Matter  of  Brooklyn  Teachers'  Assn 47 

2.  Such  teachers  are  entitled  to  a  mandamus  to  compel  the  board  of  edu- 
cation to  place  their  names  upon  a  special  list  of  those  eligible  for  promotion^ 
The  duty  imposed  upon  the  school  authorities  of  placing  the  names  ox 
holders  of  grade  A  licenses  upon  the  special  list  of  those  eligible  for  promo- 
tion to  the  grades  affected  by  the  by-laws,  independent  of  whether  or  not 
they  have  complied  with  such  by-laws,  is  neither  judicial  nor  discretionary, 
but  is  ministerial  and  a  writ  of  mandamus  will  be  issued  to  compel  its 
performance.    Id, 

8.  Failuretofresertethe  percentage  ratings  of  such  teachersJ]    The  right 

of  all  holders  of  grade  A  licenses  to  have  their  names  placed  upon  this  special 
list  of  those  eligible  for  promotion  is  not,  under  section  1090  of  the  revised 
New  York  charter,  affected  by  the  fact  that  their  percentage  ratings  have 
not  been  preserved,  as,  in  the  absence  of  the  percentage  ratings,  the  names 
of  the  holders  of  such  licenses  may  be  arranged  upon  the  special  list  in  the 
order  in  which  the  licenses  were  issued.    Id, 

SEAJtCH  WABBANT  —  Documents  unlawfully  seized  by  public  officers  may 
be  put  in  evidence. 

See  People  v.  Adams 390 

SEKVICE—  Of  process  personally. 
See  Process. 

SERVICES  —  Action  to  recover  for,  on  quantum  meruit. 
See  Contract. 

Lien  for. 

See  Lien. 

SESSION  LAWS  — 1837,  eJiap.  lS2-'Pier  property  in  the  North  river  con- 
veyed by  Nexo  York  city  —  effect  of  a  reservation  of  certain  streets  in  the  deed 
thereof — effect  of  a  conveyance  in  fee  upon  covenants  contained  in  prior  deeds 
—  adverse  possession  does  not  run  against  tlie  covenants  —  injunction  to  restrain 
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tJie  city  from  earning  bulkheads  to  be  built  pursuant  to  such  covenants — 
t?ie  tiUe  is  held  by  t'le  city  upon  a  public  trust  and  cannot  be  conveyed  in 
contravention  thereof. 

See  Ekickerbockeb  Igb  Co.  v,  42d  St.  R.  R.  Go 630 

1847,  cJuip,  426,  §  57,  subd.  25 —  Village  ordinance  —  when  passed  under 

subdivision  4  of  section  14  of  chapter  458  of  the  Laws  of  1870,  it  must  be  pub- 
lished a*  required  by  subdivision  25  of  section  67  of  chapter  ASi^  of  the  Laws  of 
1847  —  the  record  tJiereof,  liow  put  i7i  evidence. 

See  Shaw  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 187 

1848,  chap.  816  —  Exemption  from  taxation — land  used  for  charitaUe 

and  benevolent  purposes  by  the  Missionary  Sisters  of  tlie  Third  Order  of  St. 
Francis  held  to  be  exempt. 

See  People  ex  rel.  Missionary  Sisters  v.  Reillt 71 

1860,  cJiap,  860 —  Will — gift  to  missionary  societies  in  excess  ofone-lialf 

the  estate  —  t?ie  htuband^  by  an  ante-nupticU  agreement,  may  waive  the  statutory 
provision. 

See  Matter  op  Stilson 182 

1862,  chap.  225  —  Statute  of  Limitations  —  it  applies  to  a  proceeding  by 

a  county  to  compel  the  Comptroller  to  pay  to  the  county  the  extra  taxes  which  it 
has  bun  compelled  to  pay  because  of  land  held  therein  by  certain  railroads  having 
been  exemptedfrom  taxation. 

See  PEOPLE  ex  rel.  Essex  County  v.  Miller 145 

1868,  c?iap.  355  —  Statute  of  Limitations — it  applies  to  a  proceeding  by 

a  county  to  compel  the  Comptroller  to  pay  to  the  county  the  extra  taxes  which  it 
has  been  compelled  to  pay  because  of  land  held  therein  by  certain  railroads  Iiaving 
been  exemptedfrom  taxation. 

See  People  kx  rel.  Essex  County  v.  Miller 145 

1870,  cJiap.  458,  §  14,  sitbd.  4 —  Village  ordinance  — when  passed  under 

subdivision  4  cf  section  14  of  chapter  458  of  the  Laws  of  1870,  it  must  be  published 
as  required  by  subdivision^  of  section  57  of  chapter  426  of  the  Laws  of  1847  — 
the  record  thereof^  how  put  in  evidence. 

See  Shaw  v.  N.  Y.  Central  «fc  H.  R  R.  R.  Co 137 

1882,  chap.  410,  §  688 — Constitutional  law  —  t?ie  Legislature  cannot 

autliorize  a  municipal  ordinance  prohibiting  advertisements  on  fences  —  ^ew 
York  city  legislation. 

See  People  v.  Green 400 

1890,  ch>ap.  565.  §§  12,  68  —  Railroad  intersection  —  temporary  crossing 

— section  ^  of  the  Railroad  Law  is  not  inconsistent  with  the  provisions  of  the 
Railroad  Law  for  the  determination  of  compensation  and  tlie  manner  of  inter- 
section and  the  construction  of  a  temporary  crossing  —  the  Condemnation  Law 
does  not  govern  the  proceeding  to  appoint  commissioners  of  appraisal  — form 
of  the  petition  therrfor — order  to  sfurw  cause  and  order  appointing  commis- 
sioners—  the  order  is  not  a  final  one  —  review  on  an  appeal  therefrom  of  inter- 
mediate orders. 

See  Oneonta,  C.  &  R.  8.  R.  Co.  t?.  C.  «fc  C.  V.  R.  R.  Co 284 

1890,  chap.  568,  §  89  —  A  notice  of  motion  to  confirm,  etc.,  a  decision  cf 

commissioners  to  lay  out  highxcays  must  be  served  brfore,  but  the  motion  day  may 
be  made  after,  thirty  daysjfrom  the  filing  of  the  decision. 

See  Matter  of  Thomson 221 

1890,  chap.  568,  §  89  — -4  decision  of  a  County  Court  confirming  the 

decision  of  commissioners  opening  a  highway  is  not  appealable. 

See  Matter  of  Mitchell 277 

1892,  chap.  488,  §§  203,  212,  215 —  Private  park —what  must  be  done 

to  create  one — piower  of  the  Legislature  overfishing  in  non-navigable  streams — 
its  right  to  make  hunting  and  fishing  in  private  parks  a  misdemeanor  and  impose 
exemplary  damages  —  effect  of  the  stocking  of  such  streams  by  the  State  as  regards 
the  right  of  the  public  to  fish  therein  —  consent  cf  the  owners  necessary  —  limita- 
tion on  the  right  of  the  ^teto  confer  special  fishing  privileges  in  public  waters. 

See  Rockefeller  v.  Lamora 254 
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1892,  chap.  676 — Railroad  intenection  —  temporary  eroteinff — tectum  68 

of  the  Railroad  Load  U  not  inooneieterU  toith  the  provinone  of  the  Railroad  Law 
for  the  determinatum  of  eompeneation  and  the  manner  of  tntereeetum  and  the 
eonetntction  of  a  temporary  eroeeing — the  Condemnation  Lata  does  not  gowrn 
the  proceeding  to  appoint  eommisrioneri  of  appraieal — form  of  the  petition 
thertfor  —  order  to  mow  cause  and  order  appointing  commissionere —  the  order 
ie  not  a  final  one — review  on  an  appeal  thertfrmn  of  intermediate  ordere. 

See  Okkonta,  C.  &  R.  S.  K.  Co,  «.  C.  &  C.  V.  R,  R.  Co 284 

1803,  chap,  688,  §  72 — Award  of  the  contract  for  department  printing 

^determination  ae  to  which  bid  is  the  lowest. 

See  People  ez  bel.  WiLLZAiis  f>.  McDonouoh 162 

1892,  chap,  688,  §§  28,  60—  Oorporation  — liability  ^  a  director  of  a 

foreign  corporation,  in  an  action  brought  in  the  State  of  New  York,  under  section 
60  of  the  Stock  Corporation  Law,  because  qf  dividends  paid  out  of  the  capital  of 
the  corporation. 

See  Hutchinson  «.  Stadleb 424 

1893,  chap.  289,  §  1  —  Railroad  intersection — temporary  crossing — sec- 
tion 68  of  the  Railroad  Law  is  not  inconsistent  with  tlie  provisions  of  the  Rail- 
road Law  for  the  determination  of  compensation  and  the  manner  of  intersection 
and  the  construction  of  a  temporary  crossing  —  the  Condemnation  Law  does  not 
govern  the  proceeding  to  aprxnnt  commissioners  of  appraisal — form  of  the  peti- 
tion therefor  —  order  to  show  cause  and  order  appointing  commissioners — the 
order  is  not  a  final  one — review  on  an  appeal  therefrom  of  intermediate  orders. 

See  Oneonta,  C.  &  R.  S.  R.  Co.  tj.  C.  &  C.  V.  R.  R.  Co 284 

1893,  chap.  838,  §§  20,  22,  23.  ^  —  Pleading -- action  to  recover  apen- 

€Uty,  for  selling  impure  milk,  under  the  Agricultural  Law  —  when  a  single  cause 
of  action  only  is  alleged,  authorising  the  recovery  of  but  one  penalty. 

See  People  v.  Buell 141 

1893,  chap.  701— Bis  not  retroactive. 

See  Murray  v.  Miller.    (No.  1) 414 

1896,  chap.  112,   §  11,  subds.   1,  1  — Liquor  Tax  Law  —  tJte  word 

**  borough  "  in  subdivision  1  of  section  11  of  the  Liquor  Tax  Law,  as  amended  in 
1903,  held  to  Jiave  been  inadvertently  used  and  not  to  prevent  an  increase  ofono" 
half,  contemplated  by  subdivision  7  of  that  section,  in  tlie  tax  in  boroughs. 

See  People  ex  rel.  Grebs  v.  Hillllrd 507 

1896,  chap.  112,  §  31  —  Cancellation  of  a  liquor  tax  certificate  —  what 

constitutes  a  use  of  property  as  a  hotel  March  23, 1896 — what  evidence  estaJblishes 
a  subsequent  abandonment  of  the  use  of  the  premises  for  hotd  purposes  — consents 
of  property  owners  required. 

See  Matter  of  Brewster  (Hillman  Cert.) 285 

1896,  cliap.  819  —  Private  park  —  what  must  be  done  to  create  one  — 

power  of  the  Legislature  overfishing  in  non-navigable  streams  —  its  right  to  maks 
hunting  and  fishing  in  private  parks  a  misdemeanor  and  impose  exemplary  dam- 
ages — effect  of  the  stocking  of  such  streams  by  the  Slate  as  regards  the  right  of 
the  puUic  to  fish  thci-ein — consent  of  the  owners  necessarjf — hmitation  on  me 
right  of  the  State  to  confer  special  fishing  privileges  in  public  waters. 

See  Rockefeller  v.  Lamora 254 

— —  1896,  chap.  547,  §§  224,  2S^  — Specific  performance —an  oral  agreement 
to  give  a  lease  for  twenty  years  to  a  corporation  madeby  its  president,  the  contract 
owner  of  the  land  —  specifically  errfbrced  against  his  mUdren  to  whom  he  caused 
the  property  to  be  conveyed. 

See  Veeder  v.  Horstmakn 154 


1896,  chap.  618,  §  1  —  Statute  exempting  a  corporation  from  any 

ment  levied  for  a  stated  time  —  when  an  assessment  is  levied — modification  of 
such  an  assessment  on  appeal — what  must- be  shown  to  justify  it. 

See  Matter  of  Mayor  (Opening  E.  176th  St.) 847 

1896,  chap.  836 —  Constitutional  law  —  the  Legislature  cannot  authorise 

a  municipal  ordinance  prohibiting  advertisements  on  fences — JVbw   York  dty 
legislation. 

See  People  f>.  Green 400 
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1896,  chap,  908,  §  4,  •ubd.  l^Exempiion  from  taxation  ^  land  tued 

Jor  ehantable  and  benevolent  purposes  by  the  Miuionary  Sisters  of  ths  Third 
Order  of  8t,  Francis  held  to  be  exempt. 

See  Pboplb  ex  bbl.  Missionary  Sisters  «.  Hbillt 71 

1896,  chap,  908,  §  7  —  Assesanent  of  capital  invested  in  business  in  the 

State  of  New  York  by  a  firm  all  of  whose  members  are  non-residents  —  it  may  be 
•made  tnthe  firm  name. 

See  People  ex  rel.  Dufour  v.  Wells 440 

1896.  cTiap.  908,  §  189  —  Redemption  from  a  tax  sale —  a  purchaser  at 

-a  mortgage  foreclosure  sctle  is  a**  holder  of  any  mortgage,** 

See  People  ex  rel.  B.  U.  El.  H.  K.  Co.  v.  Morgan 292 

1896,  chap.  908 — ^  187a  —  Franchise  tax  —  it  is  payable  by  a  corpora- 
tion which  has  been  in  business  only  six  days  btfore  tJie  close  of  the  fiscal  year. 

See  People  ex  rel.  Mutual  Trust  Co.  v.  Miller 211 

1897,  chap,  812,  §  22  —  Cancellation  of  a  liquor  tax  certificate —  what 

icanstitutes  a  use  of  property  as  a  hotel  March  28,  1896 —  what  evidence  estab- 
lishes a  subsequent  abandonment  of  the  use  of  the  premises  for  hotel  purposes  — 
consents  of  property  owners  required. 

See  Matter  of  Brewster  (Hillman  Cert.) 285 

1897,  chap.  871  —  Exemption  from  taxation  —  land  used  for  charitable 

and  benevolent  purposes  by  the  Missionary  Sisters  of  the  Third  Order  of  St. 
Francis  held  to  he  exempt. 

See  People  ex  rel.  Missionary  Sisters  v,  Reilly 71 

1897,  chap.  873  —  Bedefnptionfrom  a  tax  sale — a  purchaser  at  a  mort- 
gage foreclosure  sale  is  a  **  holder  of  any  mortgage.'* 

See  People  ex  rel.  B.  U.  El.  R.  R.  Co.  v,  Moroan 292 

1897,  chap,  878  —  Defense  that  a  town  incorporated  into  the  Greater 

New  York  had^  before  that  events  against  public  policy,  increased  the  pay  of  one 
of  its  employees. 

See  CooLEY  v.  City  op  New  York 107 

1897,  chap,  378,  §§  456,  1543  —  Beduetion  by  a  deputy  of  the  salary  of 

•an  employee  transferred  from  the  city  of  Brooklyn  to  the  Oreaier  New  York  — 
eeetion  1543  of  the  Greater  New  York  cJiarter  has  no  application  tTiereto. 

See  People  ex  rel.  Hatron  v,  Dalton 110 

1897,  chap.  378,  §  610 — Constitutional  law — t?ie  Legislature  cannot 

authorize  a  municipal  ordinance  prohibiting  advertisements  on  fences — New 
York  city  legitlation. 

See  People  v.  Green 400 

1897,  chap,  378,  |  647  —  Fkdueive  jurisdiction  of  tlie  superintendent  of 

imildings  in  New  York  city  over  fire  escapes  on  factory  buildings  —  the  New  York 
Building  Code  has  the  force  of  a  statute. 

iSw  City  of  jfEw  York  c.  Trustees 365 

1897,  chap,  378,  §  790  —  Bight  of  a  member  of  the  uniformed  force  of  the 

New  York  fire  department,  ir^ured  while  in  the  active  discharge  of  his  duties,  to 
be  employed  in  some  inactive  service  at  the  same  salary  —  notice  to  him  of  a  hear- 
ing bifore  dismissal. 

See  People  ex  rel.  Young  v,  Sturgis 20 

1897,  chap,  384  —  Corporation  —  liability  of  a  director  of  a  foreign  cor^ 

poration,  in  an  action  brought  in  the  State  of  New  York,  under  section  60  of 
the  Stock  Corporation  Law,  because  of  dividends  paid  out  of  the  capital  of  the 
corporation. 

See  Hutchinson  v.  Stabler 424 

1897,  chap.  415 — Exdueive  jurisdiction  of  the  superintendent  of  build- 
ings in  New  York  dty  over  fire  escapes  on  factory  buildings — the  New  York 
Building  Code  has  the  force  of  a  statute. 

See  City  of  New  York  v.  Trustees 856 

1897,  chap.  417,  §  25  —  Action  for  conversion  —  the  absence  of  any  deliv- 
ery and  of  continued  c/uinge  of  possession  of  personal  property  may  be  shown 
under  a  denial  of  ownership  thereof  by  a  creditor  of  the  vendor  of  the  property. 

See  ScHiDLOWER  V,  McCafferty 498 
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1897,  chap.  418,  §  9  —  Meehanie's  lien  —  the  notice  mtut  comply  teilh  the 

statute —  a  notice  in  the  alternative  is  fataUy  dtfective  —  awiUful  exaggeration 
of  the  amount  due  will  inwUidate  the  lien — a  mere  change  in  phraseology,  made 
on  the  revision  of  a  statute,  will  not  alter  its  construction. 

See  New  Jersey  Steel  &  Iron  Co.  v.  Robinson 512- 

1897,  chap.  754 — Railroad  intersection  —  temporary  crossing — 9eetion 

68  of  the  Railroad  Law  is  not  inconsistent  with  the  provisions  of  the  Railroad 
Law  for  the  determination  of  compensation  and  the  manner  of  intersection  and 
the  construction  of  a  temporary  crossing  —  the  Condemnation  Law  does  not  govern 
the  proceeding  to  appoint  commissioners  of  appraisal — form  of  the  petition 
therrfor — order  to  show  cause  and  order  appointing  commissioners — the  order 
is  Ttot  a  final  one — review  on  an  appeal  therefrom  <f  intermediate  orders. 

See  Oneonta.  C.  &  R.  S.  R.  Co.  v.  C.  &  C.  V.  R.  R.  Co 284 

1899,  chap.  690 — Combination  to  restrict  competition  in  the  price  of 

hooks — when  illegal  under  chapter  690  of  tJie  Laws  of  1899. 

See  Straus  v.  American  Publishers'  Assn 446- 

1899,  ckap.  703  —  A  decision  of  a  County  Court  confirming  the  decision 

of  commissioners  opening  a  highway  %s  not  appealable. 

See  Matter  of  Mitchell 27T 

1900,  chap.  451  —  Town  —  action  against,  for  unliquidated  damages  for 

breach  of  contract  —  what  contract  by  water  commissioners  is  authorized  by 
chapter  451  of  the  Laws  of  1900  — a  complaint  alleging  a  contract  broader  than 
authorized,  arid  that  the  town  has  not  performed  it,  does  not  state  a  cause  of 
fiction. 

See  HoLROYD  v.  Town  of  Indian  Lake 34(^ 

1900,  chap.  4l11  —  Award  of  the  contract  for  department  printing — 

determination  as  to  whiefi  bid  is  the  lowest. 

See  People  ex  rel.  Williams  v.  McDonouoh 162 

1900,  chap.  558 — Power  of  a  County  Court  to  reverse  a  Justice^s  judg- 
ment as  being  against  the  weight  of  evidence. 

See  Murtagh  v.  Dempset , 204 

1900,  eliap.  789  —  Railroad  intersection  —  temporary  crossing  —  section 

68  of  t7ie  Railroad  Law  is  not  inconsistent  with  the  provisions  of  the  Railroad 
Law  for  the  determination  of  compensation  and  ths  manner  of  intersection  and 
the  construction  of  a  temporary  crossing — the  Condemnation  Law  does  not  govern 
the  proceeding  to  appoint  commissioners  of  appraisal  — form  of  the  petition 
therefor — order  to  show  cause  and  order  appointing  commissioners —  tAc  order 
is  not  a  final  one  —  review  on  an  appeal  tfiertfrom  of  intermediate  orders. 

See  Oneonta,  C.  &  R.  S.  R.  Co.  v.  C.  &  C.  V.  R  R.  Co 284 

1901,  chap.  182  —  Francfiise  tax  —  it  is  payable  by  a  corporation  which 

has  been  in  business  only  six  days  before  the  close  of  the  fiscal  year. 

See  People  ex  rel.  Mutual  Trust  Co.  v.  Miller 211 

1901,  chap.  815  —  Statute  cf  Limitations — it  applies  to  a  proceeding  by 

a  county  to  compel  the  Comptroller  to  pay  to  the  county  the  ext'm  taxes  which  it 
has  been  compelled  to  pay  because  of  land  lietd  therein  by  certain  railroads  having 
been  exempted  from  taxation. 

See  I^eople  ex  rel.  Essex  County  v.  Miller 145 

1901,  chap.  466 — Right  of  a  member  of  the  uniformed  force  of  the  New 

York  fire  departm,ent,  injured  while  in  ths  active  discharge  of  his  duties,  to  be 
employed  in  some  ina>ctive  sei'vice  at  the  same  salary  —  notice  to  him  of  a  hearing 
brfore  dismissal. 

See  People  ex  rel.  Younq  v.  Sturgib 20^ 

1901,  chap.  466  —  Exclusive  jurisdiction  of  the  superintendent  of  buUd- 

ings  in  New  York  city  over  fire  escapes  onfaetory  buildings —  the  New  York 
Building  Code  has  the  force  of  a  statute. 

See  City  of  New  York  v.  Trustees SS^- 

1901,  chap.  466,  §§  891.  469,  subtl  5,  §  528—  The  commissioner  of  water 

^PPly,  gfts  and  electricity  of  the  city  of  New  York  is  the  successor  of  the  board 
of  commissioners  ofdectrical  subways— he  has  power  to  supervise  the  construe- 
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tion  of  mbway%  by  inspectors  and  to  require  the  subway  company  to  pay  their 
scUaries — the  president  of  the  borough  has  power  to  see  that  the  trenches  are 
guarded  and  refiUed, 

See  People  bx  rel.  Con'd  Subway  Co.  v,  Monroe 542 

1901,  chap,  466,  §§  1090,  1101— Teachers  having  grade  A  licenses  from 

the  board,  of  education  of  t?te  city  of  Brooklyn  —  tTieir  right  to  promotion  cannot 
be  affected  by  any  by-laws  of  the  board  of  education  of  tlie  city  of  New  York  — 
ihey  are  entitled  to  a  mandamus  to  compel  the  board  of  education  to  place  their 
names  upon  a  special  list  of  those  eligible  for  promotion  in  the  order  in  which  the 
licenses  were  issued. 

See  Matter  of  Brooklyn  Teachers' Assn 47 

1901,  chap.  466,  §  1564—  Competition  in  the  making  of  contracts  for 

street  pavements  in  New  York  city — wfiat  arrangement  for  the  obtaining  of 
a  supply  of  a  patented  article  by  any  bidder  does  not  constitute  **  a  fair  and 
reasonable  opportunity  for  competition.*' 

/SfedKosEu.  Low 461 

1901,  chap,  507  —  Aioard  of  the  contract  for  department  printing  — 

determination  as  to  which  bid  is  the  lowest. 

See  People  ex  rel.  Willlamb  v,  McDonough 162 

1908,  c?iap.  115  —  Construction  of  a  statute — OTie  excepting  a  particular 

locality  from  a  general  purpose  or  absurd  or  inconsistent  with  other  provisions^ 
avoided  —  the  purpose  of  the  statute  and  contemporaneous  events,  considered — 
Liquor  Tax  Law  —  the  word  '*  borough"  in  subdivision  1  of  section  11  of  the 
lAquor  Tax  Law,  as  amended  in  1908,  lield  to  have  been  inadvertently  used  and 
not  to  prevent  an  increase  of  one-half  contemplated  by  subdivision  7  of  t?iat  sec- 
tion, in  the  tax  in  buroughs. 

See  People  ex  rel.  Gress  v,  Hilliard 507 

[See  table  of  Session  Laws  cited,  ante,  in  this  volume.] 

SETTLEUENT  —  Cf  an  account  between  a  guardian  and  ward. 
See  Guardian  and  Ward. 

Of  an  action  —  right  of  an  interested  party  to  intervene. 

See  Party. 

8PEGIFIG  PEBFOBMAKGE  —  An  oral  agreement  to  give  a  lease  for  twenty 
years  to  a  corporation  made  by  its  president,  the  contract  owner  of  the  land — 
epecifically  enforced  against  his  children  to  wfiom  lie  caused  ths  property  to  be 
conveyed,]  Charles  F.  Horstmann,  who,  with  a  number  of  others,  had  agreed 
to  associate  themselves  in  the  conduct  of  a  lumber  business,  entered  into 
a  contract  for  the  purchase  of  a  parcel  of  real  estate  upon  which  the  business 
should  be  conducted  and  paid  $500  on  account  of  the  purchase  price,  which 
was  $8,000.  Subsequently  a  corporation  was  organized  and  Horstmann 
agreed  that  he  would  lease  the  land  to  the  corporation  for  a  period  of  twenty 
years  at  six  per  cent  on  his  investment.  Horstmann  was  elected  president 
of  the  corporation  and  at  a  meeting,  at  which  all  of  the  incorporators,  includ- 
ing Horstmann,  were  present,  a  resolution  was  duly  passed  to  the  effect  that 
the  corporation  leased  the  propertv  from  Horstmann  for  ten  years,  with  a 
privilege  of  ten  more,  at  the  rate  ot  $480  per  year,  being  six  per  cent  on  the 
investment  of  |8,000  and  that  the  corporation  would  erect  the  necessary 
buildings  thereon. 

The  corporation  entered  into  possession  of  the  real  estate,  filled  it  in  and 
erected  buildings  and  installed  machinery  thereon  at  an  expense  of  $47,000. 
After  the  expenditure  of  this  sum  the  premises  were,  at  the  instance  of  Horst- 
mann, conveyed  by  the  vendor  to  one  of  Horstmann's  daughters.  She  sub- 
sequently conveyed  an  undivided  one-half  interest  in  the  property  to  her 
sister.  Subsequently  Horstmann  procured  the  buildings  on  the  property 
to  be  insured  in  the  name  of  the  corporation  and  caused  a  statement  to  be 
inserted  in  the  policy  to  the  effect  that  the  insured  buildings  stood  on  leased 
land. 

Thereafter,  at  a  meeting  of  the  creditors  of  the  corporation,  an  agreement, 
signed  by  Horstmann,  was  entered  into  extending  the  time  for  the  payment 
of  the  corporation's  indebtedness.    This  agreement  contained  the  following 
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clause:  "  It  is  espedally  understood  and  agreed,  however,  that  the  above 
provisions  are  null  and  void  unless  Charles  Horstmann,  a  member  of  said 
corporation,  shall  give,  or  cause  to  be  given,  a  lease  to  said  corporation  of 
the  kinds  and  builmngs  occupied  by  said  corporation  for  the  period  of  ten 
years  with  the  privilege  of  ten  more  at  the  now  existing  rental  which  the 
said  Horstmann  agreed  to  do  at  once.  *  *  *  The  consideration  of  the 
above  provisions  is  the  giving  or  the  causing  of  said  lease  to  be  given  by  said 
Horstmann,  he  having  <niginaUy  agreed  to  give  eaid  leaee  to  eaid  corporation." 

The  lease,  not  having  been  executed,  the  directors  pf  the  corporation  befi;ait 
a  proceeding  for  its  ^oTuntarv  dissolution,  and  the  receiver  appointed  in  &at 
proceeding  instituted  an  action  to  compel  specific  performance  of  tiie  agree- 
ment to  execute  the  lease. 

Hdd,  that  the  contract  made  between  Horstmann  and  the  corporation  was 
binding  upon  him; 

That  a  director  or  officer  of  a  corporation  is  not  precluded  from  entering 
into  contracts  with  it  for  his  personal  benefit,  where  the  rights  of  the  cor- 
poration are  fully  protected; 

That  such  contracts,  especially  where  the  corporation  is  represented  by  a 
majority  of  the  directors,  exclusive  of  the  party  interested,  are  not  void, 
but  are  simply  voidable  at  the  suit  of  the  corporation  or  persons  claiming^ 
through  it; 

That,  although  section  2^  of  the  Real  Property  Law  (Laws  of  1896,  chap. 
547)  provides  that  an  oral  lease  of  real  property  for  a  longer  period  than  one 
year  is  void,  the  corporation  having  entered  into  and  remained  in  the  exclu- 
sive possession  of  the  property  andhaving  expended  lar^e  sums  of  money  in 
permanent  and  substantial  improvements  upon  the  faith  of  the  oral  agree- 
ment, the  court  had  power,  under  section  S34  of  the  Real  Property  Law,  to 
direct  the  specific  performance  of  such  agreement; 

That,  as  it  appoired  that  Horstmann*s  daughters  took  title,  with  full 
knowledge  of  the  expenditures  made  upon  the  property  by  the  corporation, 
and  with  the  understanding  that  the  corporation  was  to  have  a  lease  of  the 
property,  they  were  bound  to  carrv  out  the  agreement  made  by  Horstmann 
with  the  corporation,  notwithstanding  that  one  of  them  was  an  infant. 

VSEDEB  V.  HOBSTMAKK 154 

STATE — Aioard  of  the  eoiUraetJor  department  printing — determination  <u  to 
which  bid  is  the  lowest. 

See  Peoplb  ex  rel.  Williams  v.  MoDonougk 163 

STATUTB  —  Oonartietion  of  a  statute — one  excepting  a  partiotdar  locality 
from  a  general  purpose  or  absurd  or  inconsistent  with  other  provisions,  avoided 
—  the  purpose  of  the  statute  and  contemporaneous  events,  considered. 

See  People  ex  bel.  Grbbs  v.  Hilliard 607 

Action  to  enforce  a  liability  imposed  by  a  staiute  cf  another  state. 

See  CoNFUCT  op  Law. 

Constitutionality  of. 

See  Constitutional  Law. 

STATXTTE  OF  FRAUDS  —  Specific  performance  —  an  oral  agreement  to 
give  a  lease  for  twenty  years  to  a  corporation  made  by  its  president,  the  con- 
tract owner  of  the  land —  specifically  enforced  against  his  children  to  whom 

he  caused  the  property  to  be  conveyed.    Vebdeb  v.  Horstmann 154 

See  SPEcnric  Performance. 

STATUTE  OF  LIMITATION'S : 

See  Limitation  of  Action. 

BTTPXTLATION —  Waiver  of  the  right  to  appeal  from  an  order  vacating  a 
judgment  and  consolidating  cu^tions.]  In  an  action  brought  to  recover  moneys 
due  upon  a  contract,  the  plaintiffs  obtained  judgment  by  default,  issued 
execution  thereon,  and  collected  the  amount  thereof.  Thereafter  they 
brought  another  action  to  recover  moneys  which  subsequently  became  due 
under  the  same  contract.  The  defendant  answered  in  the  second  action, 
setting  up,  in  bar  thereof,  the  judgment  obtained  in  the  first  action  and 
the  satisfaction  thereof.  The  plaintiffs  then  obtained  an  order  permitting 
them  to  pay  back  to  the  defendant  the  sum  paid  in  satisfaction  of  the  iudg- 
ment  in  the  first  action,  vacating  and  setting  aside  such  judgment  and  con- 
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BolidatiD^  the  two  actions.  The  defendant  having  refused  to  receive  the 
monev,  the  plaintiffs  paid  it  into  court.  The  plaintiffs  served  an  amended 
complaint  in  the  consolidated  action,  which  was  received  by  the  defendant's 
attorney  without  objection.  Thereafter  the  defendant  served  an  offer  of 
judgment  in  the  consolidated  action. 

Subsequently  the  attorneys  for  the  respective  parties  entered  into  the  fol- 
lowing stipulation:  "  It  is  hereby  stipulated,  that  the  plaintiffs  may  serve  a 
second  and  further  amended  complaint  in  the  above-entitled  consolidated 
action,  upon  payment  of  ten  dollars  costs,  the  payment  and  receipt  of  which 
is  hereby  acknowledged,  and  that  the  defendant  may  have  twenty  days  from 
the  date  of  such  service  in  which  to  answer  such  amended  complaint. 
Service  of  a  copv  of  said  amended  complaint  is  admitted  this  day. " 

A  week  after  the  stipulation  was  signed,  the  defendant  served  a  notice  of 
appeal  from  the  order  of  consolidation  and  still  later  served  an  answer  to  the 
second  amended  complaint  in  the  consolidated  action. 

Held,  that  the  conduct  of  the  defendant,  since  the  entry  of  the  order  of  con- 
solidation, operated  as  a  waiver  of  its  right  to  appeal  therefrom. 

Qucere,  whether,  if  the  order  of  consolidation  should  be  reversed  upon 
appeal,  the  consolidated  action  would  not  still  exist  by  virtue  of  the  stipula- 
tion and  the  acts  done  pursuant  and  subsequent  thereto. 

Rockefeller  v,  St.  Regis  Paper  Co 267 

"  That  the  costs  of  the  reference  are -to  be  taxed  as  the  costs  of  the 

case  " — what  is  covered  thereby.    Nichols  o.  Molouohket 1 

See  CosT& 

Practice  —  remedy  for  the  correction  of  a  judgment  entered  on  a 

stipulation.    Aronson  v.  Sire 607 

See  Judgment.. 

8TBEAM: 

See  Watercourse. 

8TBEET: 

See  Municipal  Corporation. 

STBEETLINE: 

See  Deed. 

BUJSWAY  —  In  yew  York  city  —  inspection  of. 
See  Municipal  Corporation. 

STJUMONS: 

See  Process. 

8X7NDAY — Life  insurance  policy — wTien  the  time  of  suing  tlierean  expires 
on  Sunday  an  action  may  be  brought  on  the  next  day — Judicial  notice  taken  of 
the  days  of  the  week. 

See  Rtbr  c.  Prudential  Insurance  Co 7 

STJPPLEUENTAIi  ANSWEB : 

See  Pleading. 

BXJBCHABGINQ  —  Accounts  of  guardians. 
See  Guardian  and  "Ward. 

ST7RB0GATE  —  Death  of  an  executor  pending  his  accounting — where  an 
order  is  made  on  the  application  of  an  administrator  de  bonis  non  that  the 
executors  of  the  deceased  executor  account,  the  original  proceeding  will  not 

be  revived.    Matter  op  Treadwell SIO 

See  Executor  and  Administrator. 

A  surrogate's  decision  that  the  decedent  was  a  resident  of  his  county 

—  it  cannot  be  attacked  collaterally.    Van  Gaasbeek  v.  Staples.  271 

See  Evidence. 

TAX  —  Exemption  from  taxation  —  land  used  for  eharitaitle  and  benevolent 
purpotes  by  the  Missionary  Sisters  of  the  Third  Order  of  St.  Francis  held  to  be 
exempt.^  1.  A  number  of  sisters  of  a  voluntary  unincorporated  religious 
order  organized  a  corporation  known  as  "Missionary  Sisters  of  the  Third 
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Order  of  St.  Francis,"  pursuant  to  chapter  316  of  the  Laws  of  1848.  The 
business  of  the  corporation,  as  set  forth  in  the  articles  of  incorporation,  was 
to  *' instruct  the  ignorant,  particularly  the  poor,  tend  the  sick,  visit  hos- 
pitals and  prisons  when  called  upon  to  do  so;  to  shelter,  guide  and  instruct 
orphan  children  and  to  do  other  kindred  offices  of  charity  and  benevolence 
as  occasion  may  require." 

The  corporation  conducted  a  school  for  children  and  young  women.  Pupils 
who  could  afford  to  do  so  paid  a  substantial  fee  for  tuition,  but  others  paid 
no  tuition  fee.  The  corporation  used  all  the  revenue  of  the  school  in  its 
support  and  maintenance,  and  the  institution  was  not  self  supporting,  the 
deficiency  being  met  by  contributions  from  the  unincorporated  religious 
order,  borne  ot  the  employees  of  the  school  were  paid  a  reasonable  com- 
pensation for  the  services  rendered  by  them,  but,  in  addition  to  these,  there 
were  twenty  sisters  of  the  unincorporated  religious  order  who  rendered 
services  without  any  pecuniary  compensation. 

The  corporation  owned  two  parcels  of  land,  separated  by  a  highway, 
which  had  been  purchased  with  money,  most  of  which  had  been  supplied  by 
the  unincorporated  religious  order  without  security  of  any  kind  for  its 
repayment.  Upon  the  larger  of  these  two  parcels  was  situated  the  school 
building,  and  also  several  other  buildings  connected  with  the  school.  Vege- 
tables and  other  produce,  all  of  which  were  used  to  supply  the  needs  of  the 
school,  were  grown  on  this  parcel.  The  parcel  was  also  used  as  a  recreation 
ground  for  the  exclusive  use  of  the  pupils  of  the  school. 

The  corporation  made  no  use  of  the  smaller  parcel  except  to  take  lumber 
therefrom  for  the  purpose  of  improving  the  other  portions  of  its  ^unds. 

BM,  that  the  larger  parcel  was  exempt  from  taxation  by  virtue  of  the 
Tax  Law  (Laws  of  1890,  chap.  908,  §  4,  subd.  7,  as  amd.  by  Laws  of  1897, 
chap.  871)  which  provides  that  **  The  real  property  of  a  corporation  or  asso- 
ciation organized  exclusively  for  the  moral  or  mental  improvement  of  men  or 
women  or  for  religious,   bible,    tract,    charitable,  infirmarv,    educational 

*  *  *  purposes  *  *  *  or  for  two  or  more  of  said  purposes  and 
used  exclusively  for  carrying  out  thereupon  one  or  more  of  such  purposes 

*  *    *    shall  be  exempt  from  taxation;" 

That  the  smaller  parcel  was  not  used  exclusively  for  educational  purposes 
or  for  educational  purposes  at  all,  and  was,  consequently,  not  exempt  from 
taxation  under  that  statute; 

That  the  evidence  did  not  substantiate  the  claim,  that  the  main  purpose 
of  the  corporation  was  to  enable  the  sisters  of  the  unincorporated  association, 
residing  at  the  school,  to  lead  a  passive  life  of  religious  meditation,  and 
that  the  primary  purpose  of  the  school  was  to  afford  mental  relaxation  to 
such  sisters  by  furnishing  them  with  a  congenial  occupation. 

Peoflb  ex  rel.  Missionabt  Sistebb  v.  Heiixy 71 

2. Corporate  franchise  tax— average  cash  balance  in  banks,  haw  arrif>ed 

at,"]  A  domestic  corporation  organized  under  the  Business  Corporations 
Law  was  incorporated  for  the  following  purposes,  "the  construction,  exten- 
sion, repair,  improvement,  equipment  of,  and  furnishing  the  motive  power 
for  railroads  and  other  works,  and  aiding  any  corporation  or  individual  in 
such  construction,  extension,  repair,  improvement,  equipment  and  furnishing 
of  motive  power." 

The  certificate  of  incorporation  contained  the  following  provision:  **The 
said  corporation  shall  be  authorized  to  purchase,  acquire,  hold  and  dispose 
of  the  stocks,  bonds  and  other  evidences  of  indebtedness  of  any  corporation, 
domestic  or  foreign,  and  issue  in  exchange  therefor  its  stock,  bonds  or  other 
obligations." 

The  corporation  did  not  have  a  salary  list  or  payroll  and  did  not  own  or 
operate  a  railroad,  but  it  did  own  large  amounts  of  the  stock  of  numerous 
street  railroad  corporations  and  had  furnished  and  was  furnishing  such 
street  railroad  corporations  with  money  for  construction  purposes.  It  also 
had  a  bonded  indebtedness  of  $7,000,000  and  it  was  necessary  for  it  to  have 
on  hand  money  to  pay  the  semi-annual  interest  on  such  indebtedness  and 
money  with  which  to  pay  taxes  and  Incidental  expenses. 

In  April,  1901,  the  corporation  sold  a  quantity  of  bonds  of  another  cor- 
poration, which  it  had  acquired  pursuant  to  a  contract  which  obligated 
it  to  spend  |1, 500, 000  on  the  property  owned  by  the  corporation  issuing  the 
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bonds.  The  bonds  were  sold  for  the  purpose  of  obtaining  money  with  which 
to  carry  out  the  contract  and  to  further  other  purposes  for  wnich  the  cor- 
I)oration  was  organized.  The  proceeds  of  the  bonds  were  distributed  among 
several  banks  and  portions  thereof  were  used  from  time  to  time  for  the  pur- 
poses contemplated  at  the  time  of  the  sale.  No  part  thereof  was  ever  sep- 
arated and  held  as  idle,  uninvested  or  unemployed  funds. 

Hdd,  that  in  determining,  for  the  purpose  of  assessing  the  franchise  tax 
against  the  corporation,  the  average  cash  bank  balance  neld  by  it,  it  was 
proper  to  treat  the  proceeds  of  the  bonds  as  a  part  of  the  cash  on  hand. 

Peoflb  bx  rel.  Brooklyn  R.  T.  Co.  «.  Mttj.kr 178 

8.  Statute  exempting  a  earparatum  from  any  aeeeeavnent  letted  for  a 

stated  time.]  Section  1  of  chapter  618  of  the  Laws  of  1896,  which  provides, 
"  The  real  estate  owned  by  any  religious  corporation  actually  dedicated  and 
used  by  such  corporation  exclusively  as  a  place  of  public  worehip  in  the 
twenty-third  and  twenty-fourth  wards  of  the  city  of  New  York  shall 
be  exempt  from  all  assessments  for  public  improvements  which  are  now 
levied  ana  assessed  against  such  real  estate,  or  which  may  hereafter  be  levied 
and  assessed  against  such  real  estate  during  three  years  from  January  first, 
eighteen  hundred  and  ninety -six,"  cannot  be  construed  as  granting  an  exemp- 
tion from  assessments  for  such  public  improvements  as  were  authorized 
and  beeun  during  the  three  years  from  1896,  but  only  as  granting  an 
exemption  from  such  assessments  for  local  improvements  as  were  actually 
levied  within  that  period. 

Consequently,  where-  street  opening  proceedings  were  instituted  and  the 
title  to  the  lands  taken  in  the  proceeding  vested  in  the  city  durine  the  period 
covered  by  the  exemption,  but  the  assessment  was  not  actually  leviea  until 
after  the  expiration  of  the  exemption,  a  religious  corporation,  entitled  to  the 
benefit  of  the  act,  is  not  relieved  from  the  obligation  of  paying  an  assess- 
ment levied  upon  it  in  the  proceeding. 

Matter  of  Mayor  (Openino  E.  176th  St.) 847 

4. When  an  as9e$»ment  is  levied.]  An  assessment  levied  in  such  a  pro- 
ceeding can,  in  no  event,  be  deemed  to  have  been  levied  prior  to  the  signing 
of  the  preliminary  estimates  of  the  commissioners  of  estimate  and  assessment, 
and  it  is  doubtful  whether  it  can  be  regarded  as  legally  assessed  and  levied 
prior  to  the  signing  of  the  final  report.    Id. 

5.  Modification  of  such  an  assessment  on  appeal — what  must  be  shown 

to  justify  it.]  Upon  a  motion  to  confirm  the  report  of  commission  ere  of 
estimate  and  assessment  appointed  in  a  proceeding  to  open  a  street  in  the 
city  of  New  York,  the  Special  Term  is  not  Justified  in  reducing  the  amount 
of  an  assessment,  unless  it  appeare  upon  the  face  of  the  report  that  there  is  a 
manifest  error,  or  that  the  commissionera  have  fixed  an  amount  which,  as 
compared  with  that  imposed  upon  the  other  property,  is  clearly  excessive. 
Id. 

6.  Comparison  of  the  parcel  assessed  with  other  parcels.]    A  comparison 

of  the  parcel  in  question  with  other  parcels  not  shown  to  have  been  similarly 
situated,  is  not  sufficient  to  show  that  the  assessment  imposed  on  the  parcel 
in  question  is  excessive.    Id, 

7. Franchise  tax — it  is  payable  by  a  corporation  which  has  been  in  busi- 
ness only  six  days  before  the  close  of  the  fiscal  year.]  Under  section  187a  of  the 
Tax  Law  providing,  "Every  trust  company  incorporated,  organized  or 
formed  under,  by  or  pureuant  to  a  law  of  this  State  ^  *  *  shall  pay  to 
the  State  annually  for  the  privilege  of  exercising  its  corporate  francnise  or 
carrying  on  its  business  in  such  corporate  or  organized  capacity,  an  annual 
tax  which  shall  bo  equal  to  ode  per  centum  on  the  amount  of  its  capital 
stock,  surplus  and  undivided  pronts,"  a  trust  company  in  existence  at  the 
close  of  the  fiscal  year  must  pay  the  full  tax  imposed  therebv,  notwith- 
standing that  it  has  been  in  business  onlv  six  days  prior  to  the  close  of  such 
fiscal  year.    People  ex  rel.  Mutual  TRuerr  Co.  v.  Miller. 211 

8. Assessment  of  capital  invested  in  businesi  in  the  Slate  of  New  York  by 

a  firm  all  of  whose  members  are  non-residents — it  may  be  made  in  the  firm 
name.]  When  assessing  for  the  purposes  of  taxation,  pureuant  to  section  7 
of  the  Tax  Law  (Laws  of  1896,  chap.  908),  the  capital  invested  in  business 

App.  Div.— Vol,  LXXXV.        45 
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in  the  State  of  New  York  by  a  firm,  all  the  members  of  which  are  non- 
residents of  the  State  of  New  York,  it  is  not  necessary  to  insert  in  the  assess- 
ment roll  the  individual  names  of  the  copartners  and  to  assess  to  each 
copartner  separately  the  value  of  the  property  which  he  has  invested  in 
business  in  the  State  of  New  York;  it  is  sufficient  to  assess,  under  the  part- 
nership name,  all  the  capital  employed  in  the  partnership  business  in  the 
Stateof  New  York.    People  ex  bel.  Dufoue  «.  WxLiis 440 

9. Bedemption  from  a  tax  sale  —  a  purchaser   at  a  tnortgage  fore- 

dosure  sale  is  a"*  holder  of  any  fixfrtgage.*']  The  term  "  holder  of  any  mort- 
Kage,"  used  in  section  139  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  as  amd. 
by  Laws  of  1897,  chap.  878),  which  authorizes  the  redemption  of  premises 
from  a  tax  sale  by  **  the  holder  of  any  mortgage  which  is  duly  recorded  at 
the  time  of  the  sale,"  includes  a  purchaser  at  a  mortgage  foreclosure  sale. 

People  ex  rbl.  B.  U.  El.  R.  R  Co.  «.  Morgan d02 

Cases  arising  under  the  Liquor  I'ax  Law, 

See  iNTOXir-A.TING  LiQUOB. 

TAXATION  —  €f  costs. 
See  Costs. 

TEAXSKEA  —  In  schools 
See  School. 

TEMPORABY  CROSSING  —  Of  railroads. 
See  Railroad. 

TESTAMENTARY  OTTARDIAN: 

See  Guardian  and  Ward. 

THEE  —  Life  insurance  policy  —  when  the  time  of  suing  thereon  expires  on 
Sunday  an  action  may  be  brought  on  the  next  day  —judicial  notice  taken  of  the 
days  of  the  week. 

See  Rter  o.  Prudential  Insurance  Co 7 

TITLE  —  To  real  property. 

See  Vendor  and  Purchaser. 

TOWN— Tbwn  auditors — power  €f  the  court  to  compel  an  audit^  1.  While  the 
court  has  no  power  to  direct,  by  mandamus,  the  disposition  which  town 
auditors  shall  make  of  a  claim  submitted  to  them  for  their  action,  its  author- 
ity to  compel  them  to  act  upon  the  claim  and  to  pass  upon  its  merits  one  way 
or  the  other  is  unquestionable.    People  ex  rbl.  Rhodes  t>.  Mole 88 

2.  WJuU  is  a  recusal  to  auditj]  Where  a  board  of  town  auditors,  after  an 
examination  of  a  claim  submitted  to  it  for  audit,  rejects  the  claim,  not 
because  of  any  determination  as  to  the  merits  thereof,  but  solely  because  of 
the  claimant's  refusal  to  appear  before  the  board  or  to  offer  any  other  evi- 
dence in  support  of  the  claim  than  the  statutory  affidavit,  the  action  of  the 
town  Doard  is  tantamount  to  a  refusal  to  audit  the  claim  and  the  claimant 
is  entitled  to  a  writ  of  mandamus  requiring  that  it  be  audited.    Id. 

Action  against,  for  unliquidated  damages  for  breach  of  contract  — 

what  contract  by  water  commissioners  is  authorized  by  chapter  451  of  the 

Laws  of  1900.    Holrotd  v.  Town  of  Indian  Lake • 246 

See  Contract. 

Eightoay  in. 

See  Highway. 

TRADE —  Combination  to  restrict  competition. 
See  Contract. 

TRESPASS  —  Measure  of  damages  where  land  of  a  riparian  owner  isfiooded 
by  the  raising  of  a  dam  —  the  fact  that  the  dam  owner  agreed,  btfore  flooding, 
to  flU  in  the  land  does  not  make  the  action  one  for  breach  of  contract. 

See  Post  v.  Merritt 289 

TRIAL  —  Character  of  one  accused  of  crime — he  may,  but  the  prosecution 
may  not,  put  it  in  issue  —  his  cross-examination  should  be  considered  only  upon 
the  question  of  his  credibility— a  charge  tJiat  "  Character  is  always  in  issue 
when  a  man  is  upon  trial  for  a  criminal  offense,"  is  erroneous. 

See  People  v.  Slauson 168 
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Action  to  recofser  on  quantum  meruit  for  9ertiee»  rendered  by  a  reUUive 

while  a  member  of  the  drfendant's  hotiaehold — charge  as  to  the  meaeure  of  eom- 
peneation,  based  on  the  dtfendarU's  wealth. 

See  Platt  «.  Hollands -.., 231 

Personal  judgment,  when  a  meeJianufs  lien  is  not  established  in  an  action 

broughi  for  its  foredosure  —  right  to  a  jury  trial,  how  secured — ?iow  waived. 

See  Steuerwald  v.  Gill 605 

Cf  issues  raised  by  the  return  to  an  alternative  mandamus  —  modes  of 

review  wh^e  the  final  order  is  entered  on  findings  of  the  court  and  on  a  verdict 
respectively. 

See  People  ex  rel.  Berlinoer  v.  Wells 878 

Evidence  requiring  that  the  question  ae  to  a  delivery  and  continued 

change  of  possession  of  personal  property  be  submitted  to  the  jury. 

See  Schidlower  v.  McCafferty 498 

A  verdict  for  $12,000  not  excessive — an  exception  to  a  charge  not  aeeom" 

panied  with  a  request  that  the  jury  disregard  certain  evidence. 

See  Laffbrty  v.  Third  Avenue  R  R  Co 692 

An  exception  to  the  direction  of  a  verdict  is  sufficient  —  the  party  except- 
ing need  not  ask  for  judgment  or  to  go  to  the  jury. 

See  Yeeder  v.  Beaton 196 

Mechanic? s  lien — a  personal  judgment  is  not  proper  where  no  lien  could 

h/ive  been  acquired. 

See  Mowbray  v.  Levy 68 

A  125,000  verdict  rendered  in  an  action  for  the  negligent  killing  of 

the  plaintiff's  intestate  sustained. 

See  Lane  v.  Brooklyn  Heights  R  R.  Co 85 

Place  of 

iSw  VENUE. 

See  New  Trlil. 

TBT78T  —  Combination  to  restrict  competition  in  the  price  of  merchandise. 
See  Contract. 

As  to  trusts  created  by  vnll. 

See  Will. 

TBT7ST  COMPANY  —  Franchis  tax  cm. 
See 't AX. 

TBXTSTEB—  €f  a  school  district. 
See  School. 

ULTBA  VIBES  —  Defense  cf,  by  a  foreign  corporation. 
See  Corporation. 

XTNIKOOBPOKATED  BELiaiOXJS  SOCIETY  lo 

See  Religious  Society. 

UNITED  STATES  C0NSTITT7TI0N : 

See  Constitutional  Law. 

UNITED  STATES  COUBT: 

See  Court. 

UNITED  STATES  REVISED  STATUTES : 

[See  table  of  United  States  Revised  Statutes  cited,  ante,  in  this  volume.  1 

UNITED  STATES  STATUTES  AT  LABGE: 

[See  table  of  United  States  Statutes  at  Large  cit«d,  ante,  in  this  volume.] 

VENDOB  AND  PUBCHASEB— Assumption  by  several  grantees,  from 
a  mortffasror  of  separate  parcels  of  the  mortgaged  premises,  of  definite 
parts  of  the  debt  created  by  two  mortgages  thereon  —  their  right  on  a  fore- 
closure of  the  second  mortgage  to  have  the  first  mortgagee  made  a  party 

thereto.    Rudolf  v.  Burton 812 

See  Party. 
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Mortgage  given  by  one  who  subsequently  obtains  title  to  the  mort- 
gaged premises — when  not  enforcible  against  a  subsequent  bona  fide  pur- 
chaser of  the  mortgaged  premises.    Donoyan  «.  Twist. 180 

See  MoBTOAOB. 

Judicial  sale  of  a  leasehold  interest  —  the  purchaser  is  not  excused 

because  of  a  suit,  of  which  he  had  knowledge,  to  set  aside  an  assignment  of 

the  lease.    DuKiiOP  «.  Mulby 4d8 

See  Landlobd  ahd  Tenant. 

See  Dbbd. 

VENUE — The  right  to  remove  a  dead  body  from  a  cemetery  does  not  alTect 
any  right  or  interest  in  real  propertv. 

Cohen  «.  Gongbbgation  Bhbabith  Isbabl. 65 

See  Cbhbtbbt. 

VEBDICT: 

See  Tbial. 

VILLAQE: 

See  Municipal  Cobpobation. 

WAIVEB  —  Will — gift  to  mie^onary  soeietiee  in  excess  of  one-half  the  eetaU 
-^  the  hiuband,  by  an  ante-nuptial  agreement,  may  waive  the  etatiUory  provision, 

^MattebofStilbon 132 

Of  the  right  to  appeal  from  an  order  vacating  a  judgment  and  eansdUdat' 

ing  actions. 

See  Rockefblleb  v,  St.  Regis  Papeb  Co 267 

»-—  Life  insurance  policy —  a  waiver  of  a  condition  as  to  the  time  of  pay ^ 
ment  of  a  premium  must  be  pleaded. 

JSes  Rteb  V,  Pbudential  Insubancb  Co 7 

WABB: 

See  GuABDiAN  and  Wabd. 

WATEBCOXJBSE  —  Power  of  the  Legislatare  over  fishing  in  non-navigable 
streams  —  its  right  to  make  hunting  and  fishing  in  private  parks  a  misde- 
meanor and  impose  exemplary  damages  —  effect  of  the  stocking  of  such 
streams  by  the  State  as  regards  the  rignt  of  the  public  to  fish  therein  — con- 
sent of  the  owners  necessary  —  limitation  on  the  right  of  the  State  to  confer 

special  fishing  privileges  in  public  waters.    Rockefblleb  v.  Lamoba 254 

See  fiBHEBiES,  Game  and  Fobest  Law. 

Trespass — measure  of  damages  where  land  of  a  riparian  owner  is 

flooded  by  the  raising  of  a  dam — the  fact  that  the  dam  owner  agreed,  before 
flooding,  to  fill  in  the  land  does  not  make  the  action  one  for  breach  of  con- 
tract.   Post  v.  Mbbbitt 239 

See  RiPABiAN  Right. 

Railroad  company — liability  of,  for  flooding  land  by  a  change  in  the 

course  of  surface  water  caused  by  its  embankment. 

WiCKHAH  «.  Lehigh  Valley  R.  R.  Co 18S 

See  Negligence. 

WEEK: 

See  Time. 

WHABP— Pier  property  in  the  North  river  conveyed  by  New  'york  city — 
effect  of  a  reservation  of  certain  streets  in  the  deed  thereof — effect  of  a  con- 
veyance in  fee  upon  covenants  contained  in  prior  deeds — adverse  poeses- 
sion  does  not  run  against  the  covenants — injunction  to  restrain  the  city  from 
causing  bulkheads  to  be  built  pursuant  to  such  covenants — the  title  is  held 
by  the  city  upon  a  public  trust  and  cannot  be  conveyed  in  contravention 

thereof.    Knickebbocker  Ice  Co.  v,  42d  St.  R.  R.  Co 530 

See  Municipal  Cobpobation. 

WILL  —  Equitable  conversion  of  real  into  personal  property — residuary  lega- 
tees hM  to  take  at  the  time  designated  for  distribution  and  not  at  the  time  of 
actual  distribution  or  when  it  was  required  by  lawA  1.  George  W.  Lee  died 
May  7,    1901,   leaving  an  estate  valued  at  |dOO,000,  upwards  of  9^50,000 
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thereof  consisting  of  personalty.  By  the  6th  clause  of  his  will  he  devised 
and  bequeathed  his  residuary  estate  to  trustees  in  trust  to  divide  the  same 
Into  four  separate  trust  funds,  one  for  the  benefit  of  each  of  the  following 
persons,  viz.,  his  brother,  James  Lee;  his  sister,  Sarah  Snyder;  his  sister, 
J^ancy  Holland,  and  his  son,  Forest  T.  Lee. 

The  6th  clause  also  provided  that  the  trust  funds  created  for  the  benefit  of 
the  testator's  brother  and  of  his  two  sisters  were  to  be  sufficient  in  amount  to 
yield  each  of  the  beneficiaries  an  annual  income  of  $900,  while  the  trust  fund 
for  the  benefit  of  the  son  should  include  the  balance  of  the  residuary  estate. 

The  7th  clause  of  the  will  contained  the  following  provision:  "  Any  sur- 
plus net  income  arising  from  such  trust  fund  during  the  life  of  the  bene- 
ficiary (my  brother  or  sister)  over  and  above  said  sum  of  three  hundred 
dollars  (|300)  annually  shall,  when  ascertained,  be  added  to  the  income  of 
the  trust  fund  to  be  designated  for  my  said  son  and  shall  be  disposed  of  in 
the  same  manner  as  is  hereinafter  provided  for  the  disposition  of  the  income 
from  said  trust  fund  to  be  designated  for  my  son.  Upon  the  death  of  the 
beneficiary  (my  brother  or  sister)  for  whom  the  trust  fund  shall  have  been 
designated,  the  principal  of  said  trust  fund  shall  be  added  to  the  principal 
of  the  trust  fund  to  be  designated  for  my  said  son,  and  thereafter  shall  be 
held,  used  and  disposed  of  by  the  said  trustees  in  the  manner  hereinafter 
provided  for  the  disposition  of  the  principal  of  the  said  trust  fund  to  be  desig- 
nated for  my  son." 

By  the  8th  clause  of  the  will,  the  testator  directed  the  executors  to 
apply  to  the  use  of  his  son,  out  of  the  income  of  the  trust  fund  created  for 
his  benefit,  a  sum  not  to  exceed  $1,500  annually.  The  clause  further  pro- 
vides as  follows:  '*  Any  surplus  net  income  arising  during  the  life  of  my 
said  son,  from  the  trust  fund  designated  for  him,  over  and  above  what  may 
be  paid  to  my  son,  or  applied  to  his  use,  as  provided  in  this  and  the  next  suc- 
ceeding paragraph,  shall  be  paid  over  by  the  said  trustees  (at  least  annually, 
and  ofteuerif  they  deem  it  advisable)  to  my  next  of  kin,  exclusive  of  said 
Forest  T.  Lee,  to  whom  in  such  case  I  give  and  bequeath  the  same,  to  be 
divided  between  them  (if  more  than  one)  in  shares  between  themselves  accord- 
ing to  the  Statute  of  Distribution." 

The  9th  clause  of  the  will  provided:  "I  further  authorize  and  empower 
the  said  trustees  (in  case  they  shall  at  any  time  deem  it  advisable  and  for  the 
best  interests  of  my  said  son  to  do  so)  to  transfer  or  pay  over  to  him,  at  any 
time,  or  from  time  to  time,  the  whole  or  any  portion  of  the  principal  of 
the  said  trust  fund  so  designated  for  him;  and  in  such  case  I  give,  devise 
and  bequeath  to  my  said  son,  absolutely,  so  much  of  said  trust  fund  as  shall 
be  so  transferred  or  paid  over  to  him  by  said  trustees.  Upon  the  death  of 
my  said  son,  the  principal  of  said  trust  fund  so  designated  for  him  (or  so 
much  thereof  as  shall  not  have  been  transferred  to  him),  together  with  all 
income  therefrom  then  in  the  hands  of  the  said  trustees  or  uncollected,  shall 
be  transferred  and  paid  over  by  the  said  trustees  to  my  next  of  kin  to  be 
divided  between  them  (if  more  than  one)  in  shares  between  themselves 
according  to  the  Statute  of  Distribution;  and  I  give,  devise  and  bequeath 
the  same  to  such  next  of  kin,  accordingly.  The  provisions  in  this  para- 
graph contained  providing  for  the  final  disposition  of  the  principal  of  the 
trust  fund  to  be  designated  for  my  son,  shall  be  construed  to  apply  to  and 
regulate  the  disposition  of  the  principal  of  the  trust  funds  to  be  designated 
for  my  brother  and  sisters,  as  such  last-mentioned  trust  funds  may  from 
time  to  time  be  added  to  the  trust  fund  designated  for  my  son." 
The  11th  and  12th  clauses  of  the  will  provided  as  follows: 
** £/l€venth,  I  direct  that  the  words  '  trust  fund'  or  'trust  funds,'  as  used 
in  this  instrument,  shall  be  construed  to  include  real  estate  as  well  as  per- 
sonal property,  and  that  the  words  'next  of  kin/  wherever  used  in  this 
instrument,  shall  be  construed  to  mean  my  lawful  descendants  or  descend- 
ant, if  any  there  shall  be,  to  the  exclusion  of  all  my  collateral  relatives.  I 
further  direct  that  no  person  who  shall  at  the  time  of  my  death  answer  the 
description  of  'my  next  of  kin'  or  my  'next  of  kin.  exdusive  of  my  son.' 
shall  be  deemed,  by  reason  of  that  fact,  to  have  acquired  any  vested  right 
to  share  in  the  distribution  of  any  portion  of  my  estate,  but  the  phrases 
above  quoted  shall  be  construed  in  each  case  as  including  only  such  persona 
as  shall  answer  the  description  at  the  time  of  making  the  payment  or 
distribution. 
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"  Tioe{fih.  I  hereby  ezpresBlj  authorize  and  empower  said  execators  and 
trustees  to  sell  and  convey  and  convert  into  money  any  and  all  real  estate 
of  which  I  may  die  seized  or  the  owner,  and  to  execute  and  deliver  convey- 
ances thereof,  subject,  however,  to  the  life  estate  devised  by  the  'second' 
paragraph  hereof." 

The  testator  left  no  widow,  and  his  son,  Forest  T.  Lee,  was  his  sole  heir 
at  law  and  next  of  kin.  The  will  was  admitted  to  probate  and  letters  testa- 
mentary were  issued  thereon  May  27,  1901.  Forest  T.  Lee  died  intestate  Feb- 
ruary 16,  1903.  leaving  no  widow  or  descendants.  If  Forest  T.  Lee  had 
preaecea[sed  his  father  the  next  of  kin  of  the  testator  at  the  time  of  his  death 
would  have  been  the  brother  and  sisters  for  whom  trust  funds  had  been 
created  by  the  will  and  the  children  of  three  deceased  sisters. 

Kancv  Holland,  one  of  the  testator's  sisters,  died  intestate  March  25,  1902. 
Thereafter,  on  October  13,  1902,  the  testator's  brother,  James  Lee,  died. 

Bcld,  that  the  will  did  not  create  an  equitable  conversion  of  the  testator's 
real  estate  into  personalty  for  the  following  reasons,  viz.,  that  the  power  of 
sale  was  discretionary  and  not  mandatory;  that  each  of  the  testator's  pur- 
poses could  be  carried  out  without  such  a  conversion;  that  the  will  directed 
that  the  words  **  trust  fund  "  or  '*  trust  funds"  **  shall  be  construed  to  include 
real  estate  as  well  as  personal  property; "  that  the  will  expressly  authorized 
the  executors  to  *'  retain  and  hold,  as  a  part  of  said  trust  funds,  any  stocks, 
bonds  or  other  securities  or  investments  tohatever;**  that  the  test4itor  had,  in 
creating  the  trust  for  the  son  and  in  disposing  of  the  remainder  upon  bis 
death,  used  the  words  '*  to  transfer,"  as  well  as  to  "  pay  over,"  and  "  devise  " 
as  well  as  '*  bequeath,"  thus  showing  his  intention  that  the  trust  fund 
sliould  consist  of  real  property  as  well  as  personal  property,  and  that  the 
authority  ^iven  to  the  trustees  to  allow  the  son  to  occupy  the  testator's 
house,  and  the  use  of  the  word  "devise"  in  the  clause  confirming  any 
advance  of  principal  made  by  the  trustees  to  the  son  were  to  the  same  effect; 

That  the  fact  that  the  will  directed  the  remainder  to  be  divided  '*in 
shares  between  themselves  according  to  the  Statute  of  Distribution,"  did  not 
indicate  an  intention  to  effect  an  equitable  conversion,  but  simply  indicated 
that  the  amount  of  the  shares  was  to  be  governed  by  the  Statute  of  Dis- 
tributions, whether  the  shares  consisted  of  real  or  personal  property  or  both; 

That  the  next  of  kin  entitled  to  take  under  the  9th  clause  of  the  will 
were  to  be  determined  as  of  the  time  when  the  testator  directed  the  distribu- 
tion to  be  made,  and  not  as  of  the  time  when  the  trustees  should  actually 
divide  the  estate  or  when  they  were  required  by  law  to  divide  the  estate; 

That  upon  the  death  of  the  testator's  son  the  residuary  estate  vested,  sub- 
lect  to  the  three  trusts  and  the  payment  of  the  debts  and  the  specific  le^cies. 
in  the  testator's  next  of  kin  described  in  the  9th  clause  of  the  will,  to  wit,  the 
brother  and  sisters  of  the  testator  who  survived  him  and  the  children  of  the 
testator's  three  sisters  who  had  predeceased  him; 

That,  so  far  as  the  share  which  vested  in  Nancy  Holland  consisted  of 
personal  property,  it  passed  to  her  administrator.    Mattbb  of  Coolidgb.  . .  296 

2. Leaving  a  residuary  estate  in  trust  for  the  lives  of  the  tesiatoi^s  ttoo 

youngest  cfiildren—  a  codicil  giving  to  one  of  the  beneficiaries,  not  one  of  the  two 
youngest  children,  in  ease  of  her  marriage,  an  annuity  for  her  l\fe  with  a  gift 
over  to  her  issue  of  a  stated  sum  —  the  vower  of  alienation  is  not  iUegaUy  sus- 
pended.] The  loth  clause  of  the  will  of  James  Jennings  McComb  was  as 
follows: 

"All  the  rest,  residue  and  remainder  of  mj  estate  of  what  kind  soever, 
whether  real  or  personal,  and  wheresoever  situated.  I  give,  devise  and 
bequeath  to  my  executors  and  trustees  and  to  their  successors  in  trust  to 
hold,  invest,  maintain  and  manage  during  the  lives  of  those  two  of  mv  chil- 
dren who,  surviving  me,  shall  be  the  youngest  of  my  children  at  the  time  of 
my  death,  and  for  such  time  thereafter  if  any  as  may  be  permissible  by  and 
under  the  laws  of  the  State  of  New  York  upon  the  trusts  and  for  the  pur- 
poses stated  below,  to  wit:    *    *    * 

"  drd.  From  the  income  of  said  residuary  estate  not  otherwise  disposed  of, 
to  pav  the  sum  of  six  thousand  dollars  per  annum,  in  semi-annual  or  quaro 
terly  installments,  to  each  one  of  my  four  children  to  wit,  Mary  Alice,  Fanny 
Rayne,  Lillie  and  Jennings  Scott,  and  to  apply  the  remainder  of  said  income 
during  the  continuance  of  this  trust  to  the  payment  and  satisfaction  of  all 
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liens  or  mortgages  upon  the  aforesaid  Central  Park  Apartment  Buildings 
until  all  said  liens  and  mortgages  shall  have  been  paid  off  and  satisfied  and 
then  to  divide  the  said  remaining  income  equally  among  and  pay  the  same 
in  equal  parts  to  my  four  children  above  mentioned,  paying  to  the  issue  or 
devisee  of  any  child  dying  before  the  termination  of  said  trust,  the  parent's 
share  and  distributing  equally  among  the  surviving  children  the  share  of 
any  who  may  have  died  without  issue,  and  intestate. 

**4th.  Upon  the  termination  of  said  trust,  to  pa^r  &nd  satisfy  any  liens 
or  mortgages  upon  said  Central  Park  Apartment  buildings  then  remaining 
unpaid  and  thereupon  to  pay,  transfer  and  convey  said  residuary  estate  in 
equal  parts,  share  and  share  alike,  to  my  said  children  above  named,  or  to 
their  respective  heirs,  legatees,  devisees,  next  of  kin,  executors,  adminis- 
trators or  assigns/' 

The  9th  clause  of  a  codicil  to  the  will  provided  as  follows:  "  It  is  my  will, 
and  I  hereby  direct,  that  in  case  my  daughter  Fanny  shall  marry  Mr.  Louis 
Herzog,  the  provision  which  she  shall  enjoy  from  my  estate  shall  be  as  fol- 
lows: An  annuity  of  Fifteen  ($15,000)  thousand  dollars  per  year  shall  be  paid 
to  her  so  long  as  she  shall  live,  free  and  clear  from  any  enjoyment  or  inter* 
ference  therewith  on  the  part  of  her  husband.  Upon  her  death  the  sum  of 
Three  hundred  ($800,000)  thousand  dollars  shall  be  divided  between  her 
children  who  may  survive  her  and  the  issue  of  any  child  of  hers  who  may 
have  previouslv  died,  such  issue  to  take  the  parent's  share.  The  principal 
so  to  be  divided  upon  her  death  shall  be  Three  hundred  ($800,000)  thousand 
dollars." 

The  testator  was  survived  by  his  four  children.  His  daughter  Fannv, 
who  was  not  one  of  the  testator^s  two  youngest  children,  married  the  said 
Louis  Herzog  subsequent  to  the  death  of  the  testator  and  had  a  child  by 
him  who  is  still  living. 

Held,  that  the  0th  clause  of  the  codicil  was  not  invalid  on  the  ground 
that  it  operated  to  suspend  the  absolute  ownership  of,  or  the  power  to 
alienate,  a  portion  of  the  testator's  residuary  estate  beyond  the  lawful  period 
of  two  lives  in  being; 

That  it  was  the  intention  of  the  testator,  by  the  9th  clause  of  the  codicil, 
to  modify  the  3d  and  4th  subdivisions  of  the  15th  clause  of  the  will  by  pro- 
viding that,  in  the  event  that  his  daughter  Fanny  should  marry  the  said 
Louis  Herzog,  she  should  receive,  instead  of  a  share  in  the  income  of  the 
residuary  estate  during  the  continuance  of  the  trust  and  in  the  principal 
thereof  at  the  termination  of  the  trust,  an  annuity  of  $15,000  per  annum 
during  her  lifetime  and  that,  upon  her  death,  her  issue  should  receive 
$300,000; 

That,  if  the  trust  should  terminate  before  Fanny's  death,  it  would  be  the 
duty  of  the  trustee  to  reserve  from  the  distribution  a  sum  sufficient  to  pro- 
vide for  the  payment  of  the  annuity  to  her  and  to  leave  a  principal  sum  of 
$300,000  to  her  issue; 

That  it  was  also  the  testator's  intention  that  Fanny's  share  of  the  principal 
and  income  of  the  residuary  estate,  with  the  exception  of  the  annuity  of 
$15,000  and  the  fund  of  $800,000,  which  was  directed  to  be  paid  to  her 
issue  at  her  death,  should  pass  to  the  testator's  other  children  in  equal 
shares; 

That  the  absolute  ownership  of,  and  the  power  to  alienate,  the  $300,000 
fund  were  only  suspended  during  a  single  lifetime,  namely,  that  of  Fanny. 

Herzoo  v.  Title  Guarantee  &  Trust  Co 549 

3.  A  devise  of  reed  property  to  the  treasurer  of  an  unincorporated 

religious  association  for  its  benefit  is  inmUid  —  tfie  title  to  the  property  vests  in 
the  testatofs  heirs  at  law  —  chapter  701  of  th^  Laws  of  1898  is  not  retroactive.^ 
The  will  of  James  Frazer,  who  died  June  14,  1876,  gave  to  his  wife  a  life 
estate  in  all  of  his  propertv,  real  and  personal,  and  then  provided:  "I 
give  the  remainder  of  all  of  my  real  estate  and  the  residue  of  my  personal 
estate  at  her  (his  wife's)  death,  to  the  person  who  shall  then  be  known  and 
recognized  by  the  unincorporated  ecclesiastical  body  now  calling  itself  and 
known  by  the  style  of  *  The  Synod  of  the  Reformed  Presbyterian  Church 
in  North  America'  as  its  treasurer,  in  trust,  to  apply  the  same  to  the  uses  and 
for  the  benefit  of  such  ecclesiastical  body;  and  if  at  the  time  of  the  death 
of  my  wife,  there  shall  be  no  person  known  and  recognized  as  its  treasurer. 


Digitized  byCjOOQlC 


712  INDEX, 

WILL —  Qmtinued.  paqb. 

tbeu  to  the  person  who  was  at  the  last  preceding  meethig  of  such  ecclesias- 
tical body  known  and  recognized  as  its  presiding  officer,  oy  whatever  name 
he  may  have  been  known,  upon  the  same  trust. 

At  the  time  of  the  execution  of  the  will,  in  1863,  there  existed  in  the 
State  of  Pennsylvania  an  unincorporated  ecclesiastical  body  known  as  '*The 
Synod  of  the  Reformed  Presbyterian  Church  in  North  America,"  which 
synod  was  the  supreme  ecclesiastical  court  and  the  highest  governing  body 
of  the  church  of  that  name. 

In  1871,  subsequent  to  the  execution  of  the  will  and  prior  to  the  death  of 
the  testator,  a  corporation  was  formed  under  the  name  of  * 'Trustees  of  the 
Synod  of  the  Keformed  Presbyterian  Church  of  North  America,"  for  the 
purpose  of  acting  as  the  trustee  and  financial  agent  of  the  synod.  The  act 
of  incorporation  authorized  the  corporation  to  take,  receive  and  hold  all 
properties,  "  which  heretofore  have  been  granted,  bargained,  sold,  assigned, 
transferred,  devised,  bequeathed  or  otherwise  acquired  by  the  Synod  of  the 
Reformed  Presbyterian  Church  aforesaid,  or  to  any  person  or  persons,  to  their 
use  or  in  trust  for  them,"  and  such  property  was  declared  vested  and  estab- 
lished in  the  corporation  and  its  successors  forever  according  to  the  original 
intent  for  which  such  devises,  gifts  and  grants  were  respectively  made  or 
intended. 

At  the  time  of  the  testator's  death  and  of  the  widow's  death,  which  occurred 
April  5,  1895,  both  the  corporation  and  the  unincorporated  association  existed 
as  separate  bodies.  Each  of  them  had  a  treasurer  and  at  the  time  of  the 
widow's  death  the  treasurer  of  the  unincorporated  association  was  the  person 
who  was  the  treasurer  thereof  at  the  time  of  the  testator's  death. 

Held,  that  the  will  created  in  the  real  estate  a  life  estate  io  the  testator's 
widow,  with  remainder  over  at  her  death,  and  that  the  title  to  such  remain- 
der, upon  the  death  of  the  testator,  if  the  devise  was  valid,  vested  a1)so- 
lutely  in  the  devisee,  and  if  the  devise  was  invalid  it  vested  in  his  heirs  at 
law; 

That  the  beneficiary  of  the  trust  attempted  to  be  created  in  the  remain- 
der of  such  residuary  real  estate  was  the  unincorporated  association,  and 
that  the  corporation  could  not,  under  any  legitimate  construction  of  the  wUl, 
be  deemed  to  be  such  beneficiary; 

That  the  validity  of  the  trust  created  for  the  benefit  of  the  unincorporated 
association  was  governed  by  the  law  in  force  at  the  death  of  the  testator, 
and  that  under  tne  law  then  in  force,  the  trust  was  invalid,  and  that  the 
title  to  the  remainder  of  the  residuary  real  estate  vested  in  the  testator's 
heirs  at  law  at  his  death; 

That  chapter  701  of  the  Laws  of  1898  was  inapplicable,  as  it  was  not  com- 
petent for  the  Legislature,  by  that  statute,  to  take  from  the  testator's  heirs 
at  law  real  property  which  had  previously  vested  in  them. 

MuKRAY  «.  Miller.    (No.  1) 41i 

4. Deviie  —  t7'iut  to  pay  rents  to  the  testcUrisfs  ktuband  and  daughter, 

and,  in  case  of  their  payment  of  a  mortgage  on  the  property,  to  allow  them 
to  occupy  it  —  right  of  the  trustee  to  testify,  in  an  action  to  recover  one-half  of 
the  amount  of  tJie  mortgage  paid  by  the  cUiughter,  a*  to  statements  mode  by  tne 
husband,  then  deceased,  in  r^erence  to  the  payment  of  tJte  mortgage,]  Sarah  E. 
Theall  died  June  9,  1896,  leaving  a  will,  by  which  she  devised  a  house  upon 
which  there  was  a  purchase-money  mortgage  to  her  executor  in  trust, 
'*  for  the  following  uses  and  purposes:  to  let  and  rent  the  same  for  and 
during  the  joint  lives  of  my  said  husband  and  daughter,  and  after  deducting 
from  the  rent  thereof  all  sums  necessary  to  be  paid  for  interest,  taxes  or 
assessments,  insurance  and  repairs,  to  pay  over  the  rents,  issues  and  profits 
to  my  said  husband  and  daughter  equally  during  their  ioint  lives.  But  I 
do  further  order  and  direct  that  my  said  husband  and  daughter  shall  pay 
(one-half  thereof  each)  the  sum  due  on  the  mortgage  now  upon  said  house 
and  lot,  and  upon  their  so  doing,  and  upon  their  paying  (equally)  all  taxes, 
insurance  and  re^rs,  then  and  in  that  case,  instead  of  letting  and  rendnr 
said  house,  my  said  executor  is  herebv  directed  to  permit  my  said  huabana 
and  daughter  jointly  to  occupy  said  house  so  long  as  they  shall  jointly 
agree  so  to  do." 

The  will  further  provided:  "  Upon  the  decease  of  my  said  husband  or 
daughter,  as  the  case  may  be,  I  give  and  devise  said  house  and  lot  to  the  sur- 
vivor of  them  at  once  and  absolutely." 
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At  the  time  of  her  death  the  testatrix  was  livlDg  with  her  husband  and 
daughter  in  the  house  referred  to.  After  her  death  the  husband  and  daughter 
continued  io  reside  in  the  house  for  several  days,  when  the  husband  went 
away  for  a  short  time.  He  died  on  August  02, 1896,  prior  to  his  return. 
Subsequent  to  his  death  the  daughter  paia  the  mortgage. 

The  daughter  then  brought  an  action  against  the  executor  of  the  testa- 
trix's husband  to  i-ecover  one-half  of  the  amount  paid  in  satisfaction  of  the 
mortgage,  upon  the  theory  that  the  testatrix's  husband,  with  knowledge  of 
the  terms  and  conditions  of  the  will,  expressly  accepted  its  provisions  and 
occupied  the  house  jointly  with  the  plaintiff  from  the  time  of  the  testatrix's 
death  until  his  own  death. 

Upon  the  trial  the  plaintiff  called  hs  a  witness  the  executor  of  the  testatrix, 
who  testified  that,  after  the  death  of  the  testatrix,  he  read  the  will  to  the 
testatrix's  husband  and  had  a  conversation  with  him  in  reference  to  it.  The 
witness  was  then  asked  the  following  questions:  "  Q.  Will  you  state  what 
that  conversation  was?"  (2)  ''Q.  In  that  conversation  did  Horace  Theall 
state  to  you  whether  or  not  he  accepted  the  provisions  of  the  will?''  (8) 
''Q.  Did  Horace  Theall  state  whether  or  not  he  would  pay  one-half  of  the 
mortgage  on  the  Twenty-first  street  house?"  (4)  "Q.  Did  he  make  any 
statement  relative  to  his  intention  as  to  his  living  in  the  house  or  paying 
a  part  of  the  running  expenses  thereof,  or  paying  for  the  repairs  thereof,  or 
paying  one-half  of  the  mortgage?" 

Held,  that  the  testimony  sought  to  be  elicited  from  the  witness  was  not 
incompetent  under  section  829  of  the  Code  of  Civil  Procedure; 

That  it  could  not  be  said  that  the  answers  to  the  questions  would  have 
been  irrelevant  or  immaterial; 

That,  under  the  will  of  the  testatrix,  if  her  husband  and  daughter  assumed 
and  agreed  to  pay  the  mortgage  and  taxes,  insurance  and  repairs,  they  were 
entitled  to  occupy  the  house  instead  of  receiving  the  rent. 

Fabrab  v.  Fabmebs'  Loan  &  Tbust  Co 478 

5.  Gift  to  mistianarj/  soeisties  in  excess  of  one-half  the  estate — ths  hus* 

band,  by  an  ante-nuptial  agreement,  may  loaive  the  statutory  provision  —  next 
of  kin,  iwt  entitled  to  the  estate,  cannot  insist  upon  the  application  of  chapter 
860  of  Vie  LaiDs  of  I860.]  Chapter  860  of  the  Laws  of  1860,  which  provides 
that  no  person  having  a  husband,  wife,  child  or  parent  shall,  bv  will, 
bequeath  to  any  benevolent,  charitable,  literary  or  scientific,  religious  or 
missionary  society,  association  or  corporation  more  than  one-hali  of  his 
estate  after  the  payment  of  his  debts,  was  not  intended  solely  for  the  benefit 
of  the  relatives  named  in  the  statute,  but  for  the  benefit  of  any  parties 
who  would,  if  the  decedent  had  died  intestate,  take  the  decedent's  property 
in  connection  with  any  of  the  relatives  named  in  the  statute. 

The  provisions  of  the  statute  may  be  waived  by  imited  action  on  the  p^rt 
of  the  parties  for  whose  benefit  it  is  intended. 

Where  the  decedent  was  a  woman  whose  estate  consisted  solely  of  pet- 
sonal  property,  which  would,  in  the  event  of  her  death  intestate,  have  passed 
to  her  husband,  she  having  left  no  parent  or  child  or  descendant  of  any 
child  her  surviving,  the  husband  may  waive  the  provisions  of  the  statute, 
and  the  next  of  kin  may  not  raise  the  question  as  to  the  application  of  the 
statute  to  a  gift  to  missionary  societies  in  excess  of  one-half  of  the  dec^ent's 
estate. 

An  ante-nuptial  agreement  made  between  the  husband  and  wife,  by  which 
each  of  the  parties  agreed  that  neither  of  them  should,  in  the  event  of  the 
death  of  the  other,  take  any  interest  in  such  other's  property,  either  as  heir 
at  law,  next  of  kin,  or  otherwise,  constitutes  an  effectual  waiver  on  the  part 
of  the  husband.    Mattbb  of  Stilson 188 

6. When  notwithstanding  words  of  trust  and  limitation  an  absolute 

estate  passes  under  a  will.'\  The  disposing  clauses  of  the  will  of  John  E. 
Chase  provided  as  follows: 

"  First,  I  eive  and  bequeath  to  my  wife,  Elizabeth  Chase,  all  of  mv  prop- 
erty, both  real  and  personal,  to  and  for  her  own  individual  use  and  benefit, 
after  the  following  manner. 

"  Second.  I  give  and  devise  all  mv  real  and  personal  estate  of  what  nature 
and  kind  soever  to  my  friend  Isaiah  Smith,  2d,  and  my  wife,  Elizabeth 
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Chase,  Executor  and  Executrix  of  this,  my  last  Will  and  Testament,  herein- 
after nominated  and  appointed  in  trust  for  the  payment  of  my  just  debts  and 
the  legacies  above  specified,  with  power  to  self  and  dispose  of  the  same  at 
public  or  private  sale  at  such  time  or  times  and  upon  such  terms  and  in  such 
manner  as  to  them  shall  seem  meet,  and  that  the  money  so  raised  to  be 
put  at  interest  by  my  Executor  and  Executrix,  so  that  my  wife,  Elizabeth, 
m^  have  the  avails  thereof,  and  if  at  any  time  such  interest  shall  not  be 
sufficient  for  her  use,  then  she  is  to  be  paid  so  much  of  the  principal  as  is 
necessary  for  her  use  as  she  may  need  the  same." 

The  testator  was  survived  by  his  widow  and  by  his  father,  who  was  his 
sole  next  of  kin. 

Bisid,  that  the  property  passed  absolutely  to  the  widow. 

Matteb  op  Palkbr 117 

WZTNSSS — Disqualification  of,  to  testijy  to  a  penonal  transaction  icith  a 
decedent — the  party  alleging  it  must  prove  it — when  a  specific  legaqf  does  not 
disqualify  Vtc  legatee — a  mtness  to  a  conversation  not  participating  Vierein 
either  by  word  or  sign  is  not  disqualified. 

See  Farbar  «.  Farmers'  Loan  &  Trust  Co 8W 

Testiinony  as  to  declarations  of  a  decedent  by  a  biased  witness  may  be  dis- 
regarded. 

See  Yan  Gaasbeek  v.  Staples S71 

A  party  cannot  impeach  his  ofon  witness, 

iS00  YOLLKOMMEU  V.  OODY 67 


See  Evidence. 
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